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ERRATUM. 

In  16  Howardi  page  371,  on  the  top  line  of  the  page,  for  Veriton  read  VtnUm, 
that  the  passage  wul  read  thns : 
"  The  case  was  argned  by  Mr.  Stanbeny  and  Mr.  Vinton,"  Ac 


THE  DECISIONS 


or  THE 


SUPREME  COURT  OF  THE  UNITED  STATES, 


▲T 


DECEMBER   TERM,    1856. 


Thb  Unitbd  States,  Appellants,  v.  Pbabson  B.  Reading. 

"Where  tiiere  was  a  grant  of  land  in  California,  subject  to  the  .condition  that  the 
mntce  should  bnild  a  honse  upon  it,  and  have  it  inhabited  within  a  year  from  the 
date  of  the  grant,  and  also  that  he  should  obtain  a  jodidal  possession  and  measare- 
ment  or  soirey  of  it,  the  evidence  shows  sufficient  reasons  for  a  non-compliance  on 
the  part  of  the  grantee. 

This  court  again  decides,  as  in  IVtfmont  v.  United  States,  17  How.  560,  that  a  mere 
omission  to  comply  with  these  conditions  would  not  necessarily  amount  to  a  forfeit- 
ure, unless  there  were  circumstances  which  showed  an  intention  to  abandon  the  prop- 
erty. 

Although  the  title  did  not  become  definitiye  until  the  erant  was  approred  by  the  depart- 
mental assembly,  yet  an  immediate  interest  passed  by  the  grant  from  the  governor, 
whose  duty  it  was  (and  not  that  of  the  grantee)  to  submit  the  case  to  the  depart- 
mental assembly,  and  if  they  should  reject  it,  then  to  lay  the  case  before  the  supreme 
government  of  the  Republic. 

If  the  ^vemor  failed  to  execute  this  duty,  the  title  remained  as  it  was  after  the  grant 
was  issued,  and  is  sufficient  for  conflrmation  under  the  act  of  congress,  passed  on 
Maich  8,  1851,  (9  Stats,  at  Larae,  681.) 

Hie  evidence  in  the  present  case  shows  that  the  grantee  was  a  naturalized  citisen  of 
the  Mexican  Republic,  and  the  fkct  that  he  joined  the  troops  of  the  United  States 
when  war  broke  out  with  Mexico,  furnishes  no  evidence  of  his  intention  to  abandon 
the  property,  nor  any  reason  why  the  grant  should  be  forfeited. 

Tms  was  an  appeal  from  the  district  court  of  the  United  States 
tor  the  northern  district  of  California.    . 

The  claim  was  originaUj  presented  to  the  board  of  commis- 
sioners, who  confirmed  it  in  December,  1852,  to  the  extent  and 
quantity  of  six  square  leagues  and  no  more,  as  described  in  the 
Mexican  grant,  if  that  quantity  be  contained  within  the  boun- 
daries called  for  in  the  grant ;  and  if  less,  then  they  confirmed  it 
for  that  smaller  quantity. 

The  United  States  appealed  to  the  district  court,  which  af- 
firmed the  decision  of  the  commissioners.    An  appeal  brought 

the  case  up  to  this  court. 
Toi..  xynx.  1 


2  SUPREME    COURT. 

United  Statei  v.  Reading. 

The  title  of  Reading  is  set  forth  in  the  opinion  of  the  court, 
except  the  conditions  of  the  grant,  which  were  as  follows, 
namely. 

^'  In  the  name  of  the  Mexican  nation  I  have  granted  to  him 
said  land,  subject  to  the  approval  of  the  most  excellent  depart- 
mental assembly,  and  to  the  following  conditions :  — 

1.  He  shall  not  sell,  alienate,  or  hypotliecate  it,  nor  impose  on 
it  any  tax,  entail  any  other  incumbrance,  nor  shall  he  donate  it. 

2.  He  shall  not  hinder  the  cultivation  or  other  profits  which 
the  natives  of  that  region  may  derive  from  said  land. 

8.  He  may  inclose  it  without  prejudice  to  the  crossing  roads 
and  public  uses ;  he  may  enjoy  it  freely,  appropriating  it  to  the 
cultivation  which  best  suits  him,  but  within  a  year  he  shall  build 
a  house  and  it  shall  be  inhabited. 

4.  The  land  which  has  been  granted  is  of  the  extent  of  which 
mention  has  already  been  made.  The  judge  who  shall  give  the 
possession  shall  cause  it  to  be  measured  according  to  ordinance, 
and  the  overplus  which  may  result  shall  remain  to  the  nation  for 
convenient  uses. 

5.  If  he  contravene  these  conditions,  he  shall  lose  his  right  to 
the  land,  and  it  shall  be  denounced  by  any  othet  person." 

The  case  was  argued  by  Mr.  Gushing',  (attorney-general,)  for 
the  United  States,  and  by  Mr.  Lawrence  and  Mr.  Bibb^  for  the 
appellee.  There  was  also  a  brief  filed  upon  the  side  of  the  ap- 
pellee, by  Mr.  Volney  E.  Hoivard. 

Mr.  Cushing  made  the  following  points :  — 

1.  Reading  not  being  a  Mexican  citizen,  could  not  take  and 
hold  a  grant  of  land  in  a  Mexican  territory. 

For  the  rule  of  naturalization  prior  to  10th  September,  1846, 
see  Scmidt's  Laws  of  Spain  and  Mexico,  858.  For  additional 
provisions  made  then,  see  Leyes  y  Decretos,  1844-1846,  p.  428. 

2.  Reading  was  not  entitled  to  take  and  hold  lands  in  Cali- 
fornia, which  was  frontier  territory. 

8.  The  grant  was  not  approved  by  the  departmental  assembly. 

4.  Without  the  approbation  of  the  departmental  assembly, 
there  was  no  grant  passing  any  title.  Fifth  regulation  of  Novem- 
ber 21, 1828. 

5.  Reading  would  have  no  claim,  in  law  or  equity,  upon 
Mexico  to  complete'  and  confirm  his  incipient  title,  if  she  had  not 
transferred  California  to  the  United  States  by  treaty. 

6.  Reading  abandoned  whatever  claim  he  had,  before  the  final 
conquest  by  the  United  States. 

Mr.  Bibb  contended  that,  with  respect  to  the  condition  of  ob- 
taining the  approval  of  the  departmental  assembly,  it  was  the 
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duty  of  the  governor,  and  not  the  grantee,  to  lay  the  case  before 
that  body,  fifth  and  sixth  regulations  of  1828.  The  omission 
or  neglect  of  the  governor  to  do  this,  could  not  deprive  the 
grantee  of  his  vested  interest.    6  Cranch,  242 ;  9  How.  888. 

So  also  are  the  legal  maxims,  Nemopunitur  sine  injuria^  facto^ 
seu  defaJia.  Nulprenada  advantage  de  son  tort  demesne.  Coke's 
2  Inst.  287,  718,  and  maxims  at  the  end  of  that  volume.  Do- 
mat's  Civil  Law,  Book  I.  title  1,  §  6,  par.  17,  p.  29;  Pothier  on 
Obligations,  part  2,  chap.  8,  par.  212 ;  Co.  Litt.  205  b ;  2  Comyn's 
Dig.  Condition,  (D.  7,)  p.  827 ;  6  Viner,  Condition,  (N.  c,)  pleas 
28,  25,  p.  246. 

With  respect  to  the  other  condition  subsequent,  namely,  the 
judicial  mensuration  and  marking  out  of  the  boundaries,  the 
evidence  shows  that  the  grantee  was  not  to  blame. 

The  United  States  liave  not  claimed  nor  attempted  to  exert 
the  power  to  annul  Mexican  grants  for  non-performance  of  con- 
ditions.   9  Stats,  at  Large,  683,  §  11,  et  seq. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

We  find  in  the  record  of  this  appeal,  that  Reading,  the  appel^ 
lee,  was  an  immigrant  from  the  United  States,  in  the  then 
Mexican  territory  of  California,  in  the  year  1842,  and  that  he 
afterwards  became  a  citizen  of  the  Mexican  republic.  After 
residing  there  for  two  years,  he  petitioned  the  governor,  Michel 
Torcna,  for  a  grant  of  land  called  Buena  Ventura,  situated  on 
the  bank  of  the  River  Sacramento,  bounded  on  the  north  by 
vacant  lands ;  on  the  east  by  the  River  Sacramento,  and  on  the 
south  and  west  by  vacant  lands,  according  to  a  plat  annexed  to 
his  petition.  The  governor  referred  the  petition  to  the  secretary 
of  state  for  information  concerning  it.  The  secretary,  in  reply, 
says,  the  petitioner  was  a  proper  person  for  the  governor's  favor, 
and,  upon  the  official  certificate  of  Jno.  A.  Sutter,  (who  was  mil- 
itary commandant  of  the  northern  frontier  of  California,  and 
charged  with  civil  jurisdiction  also,)  he  declares  that  the  land 
asked  for  was  vacant,  and  could  be  granted.  Tlie  governor 
directed  tlie  title  to  be  issued,  and  it  was  prepared  for  his  sig- 
nature. 

It  is  as  follows :  — 

*'  Citizen  Michel  Torena,  General  of  Brigade  of  the  Mexican 
Army,  Adjutant-General  of  the  Staff  of  the  same.  Governor, 
Commandant-General,  and  Inspector  of  the  Department  of 
the  Californias. 

"  Whereas,  Don  Pearson  B.  Reading — a  Mexican  by  naturali- 
zation—  has  made  application,  for  his  personal  benefit,  for  the 
land  known  by  the  name  of  Buena  Ventura,  on  the  margin  of 
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the  RiTer  Sacramento,  from  the  creek  called  Lodo,  (Lodoso, 
Muddy ^^  which  is  on  the  north  as  far  as  the  Island  de  Sangre, 
with  six  square  leagues  in  extent ;  and  the  proper  proceedings 
and  investigations  having  been  previously  complied  with,  ac- 
cording to  the  provisions  of  the  laws  and  regulations  concerning 
the  matter,  by  virtue  of  the  authority  vested  in  me,  in  the  name 
of  the  Mexican  nation,  I  have  granted  to  him  said  land,  subject 
to  the  approval  of  the  most  excellent  departmental  assembly.'* 

There  are  also  conditions  annexed  to  the  grant,  which  may  be 
seen  in  the  reporter's  statement  of  the  case.  The  grant  was 
signed  by  the  governor,  and  countersigned  by  the  secretary  of 
state,  on  the  4th  of  December,  1844,  and. entered  into  the  ar- 
chives of  the  Territory  on  the  same  day,  with  an  order  from  the 
governor  that  the  title,  '^  being  held  as  valid,"  should  be  delivered 
to  the  interested  party  for  his  security  and  other  purposes. 

The  power  of  the  governor  to  make  such  a  grant  of  land  is 
admitted.  The  regularity  and  genuineness  of  the  entire  pro- 
ceeding, and  its  entry  into  the  archives  of  the  Territory,  are  not 
disputed ;  but  Reading's  right  to  a  confirmation  of  it  is  denied, 
upon  several  grounds.  Each  objection  shall  have  due  consider- 
ation, not  because  all  of  them  require  it,  but  to  prevent  the  same 
points  from  being  urged  again  in  cases  of  a  like  kind. 

It  is  said,  the  grant  was  provisional  only,  having  been  made 
subject  to  the  approval  of  the  departmental  assembly ;  and,  as 
that  had  not  been  given,  that  it  passed  no  such  interest  in  the 
land  to  Reading  as  entitled  him  to  a  confirmation  of  the  grant. 
Other  objections  were  urged  against  the  confirmation  of  it, 
arising  out  of  the  national  status  of  Reading  when  he  received 
the  grant,  and  also  out  of  the  fact,  tliat,  in  the  war  between 
Mexico  and  the  United  States,  he  left  the  standard  of  the  former, 
and  joined  the  American  forces  which  invaded  California.  And 
it  was  said,  as  it  had  been  in  Frdmont*s  case,  that  he  lost  whatever 
right  he  had  to  the  land,  and  subjected  it  to  be  denounced  by  any 
other  person,  because  he  had  not  complied  with  the  condition  to 
build  a  house  upon  it,  and  to  have  it  inhabited  within  a  year 
from  the  date  of  the  grant,  and  because  he  had  omitted  to  obtain 
a  judicial  possession  and  measurement,  or  survey  of  it.  The 
last  two  objections  are  charges  of  negligence,  which  must  be 
determined  by  the  proofs  in  the  cause.  In  our  opinion,  they 
do  not  show  either  negligence  or  omission  in  the  particulars 
mentioned.  The  witness,  Hensley,  says,  it  was  upon  his  sugges- 
tion that  Reading  applied  for  the  land.  He  knew  the  locality 
of  it,  from  having  been  there.  After  stati-iig  that  lie  had  seen  a 
paper  purporting  to  be  a  grant  of  the  land,  dated  in  December, 
1844,  he  says  that  Reading  visited  it  in  August,  1845,  and  that 
they  were  ten  days  together  upon  the  land,  looking  for  suit- 
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aUe  locations  for  fields  and  building  sites.    That  Beading  then 
put  upon  it  a  Frenchman  named  Julian,  to  build  a  house  for 
him  and  to  keep  possession  of  it ;  that,  at  that  time,  Reading 
placed  upon  the  land  horses  and  cattle.    That  the  house  was 
built.    It  was  afterwards  burnt  by  the  Indians,  and  Julian  was 
killed  by  them.    Ford,  another  witness,  who  went  to  that  part 
of  the  country  in  March,  1846,  as  one  of  a  military  company  to 
quell  an  outbreak  of  the  Indians,  confirms  Hensley's  statement 
in  respect  to  Julian's  possession  of  the  land  for  Reading,  but 
says  that  he  had  been  forced  by  the  Indians  to  abandon  the 
house  he  had  built ;  and  that  the  horses  which  had  been  put 
upon  the  land,  or  others  belonging  to  Reading,  had  been  driven 
from  it  by  Julian,  as  it  was  impossible  to  keep  them  there  on 
account  of  the  hostilities  of  the  Indians.    And  Sutter  accounts 
very  satisfactorily  for  Reading's  absence  from  the  land  during 
the  years  of  1845  and  1846,  in  his  reply  to  the  question,  if  it 
would  have  been  safe  for  Reading  to  have  resided  personally  on 
his  ranche  during  the  revolution  and  hostilities  of  those  years, 
when  he  says.  Major  Reading  had  hardly  time  to  do  so,  as  he  was 
nearly  all  the  time  required  by  me  to  do  service.    Sutter  had 
said  before,  in  his  answer  to  another  question,  that  he  had  been, 
in  the  years  1844-1846,  military  commandant  of  the  northern 
frontier  of  California,  and  was  also  charged  with  the  civil  juris- 
diction in  all  that  region  of  country ;  and,  as  such,  that  he  had 
official  power  to  order  Reading  upon  military  duty,  and  that 
he  had  done  so.    It  appears  also  from  his  testimony,  that  he 
kept  Reading  so  employed  in  the  service  of  Mexico,  with  the 
exception  of  short  intervals,  from  the  early  part  of  the  spring  of 
1845  into  a  part  of  the  year  1846,  until  Ool.  Fremont  invaded 
Upper  California,  when,  shortly  afterwards,  Reading  joined  him. 
Tiie  facts  of  the  case,  in  respect  to  the  occupation  and  cultiva- 
tion of  the  land  by  Reading's  agent,  disprove  the  objection. 
Such  an  agency  for  building  a  house,  and  having  it  inhabited 
by  the  agent,  was  as  good  a  compliance  with  the  condition  re- 
quiring that  to  be  done,  as  if  it  had  been  done  personally  by 
Reading.    Tlie  objection,  that  he  had  disregarded  the  condition 
of  the  grant,  in  not  having  obtained  judicial  possession  and  a 
survey  of  the  land,  is  answered  by  the  declaration  of  Sutter,  the 
only  person  officially  authorized  to  give  it,  and  without  whose 
permission  no  survey  could  have  been  made.     He  says,  that 
Keading  applied  to  him  in  the  spring  of  the  year  1845,  to  be  put 
in  judicial  possession  of  the  land,  but  that  he  had  not  complied, 
because  his  military  engagements  in   the  field  against  the  In- 
dians, just  before  and  folfbwing  the  application,  had  disabled 
him  from  doing  so ;  and  that  the  revolution  which  followed  Col. 
Fremont's  coming  was  his  reason  for  not  having  given  to  Read- 
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ing  judicial  possession,  according  to  the  prayer  of  his  petition 
for  that  purpose. 

We  have  noticed  tliese  minor  objections  against  the  confirma- 
tion of  this  grant,  that  the  reel  merits  of  the  transaction  might 
be  known,  and  not  because  it  was  essential  to  the  decision  of 
the  case.  For,  even  if  the  proofs  in  the  case,  in  respect  to  the 
grantee's  occupancy  of  the  land,  had  been  otherwise  than  they 
have  been  shown  to  have  been,  his  title  to  it  would  not  have 
been  lost,  because  the  conditions  annexed  to  the  grant  had  not 
been  fulfilled  ;  unless  it  could  be  shown  that  there  had  been  on 
his  part  such  unreasonable  delay  or  want  of  effort  to  fulfil  those 
conditions  as  would  amount  to  an  intention  '^to  abandon  his 
claim  "  before  the  Mexican  power  had  ceased  to  exist,  and  that 
he  was  now  endeavoring  to  resume  it,  from  its  enhanced  value 
under  the  government  of  the  United  States.  This  court,  con* 
sidering,  in  Fremont's  case,  17  How.  560,  the  same  objections 
which  are  now  under  our  consideration  in  this,  uses  the  follow- 
ing language  :  '^  Regarding  the  grant  to  Alvarado,  therefore,  as 
having  given  him  a  vested  interest  in  the  quantity  of  land  there- 
in specined,  we  proceed  to  inquire  whether  there  was  any  breach 
of  the  conditions  annexed  to  it,  during  the  continuance  of  the 
Mexican  authorities,  which  forfeited  his  right,  and  revested  the 
title  in  the  government.  The  main  objection  on  this  ground  is 
the  omission  to  take  possession,  to  have  the  land  surveyed, 
and  to  build  a  house  on  it  within  the  time  limited  in  the  condi- 
tions. It  is  a  sufficient  answer  to  this  objection  to  say,  that 
negligence  in  respect  to  these  conditions  and  others  annexed 
to  the  grant,  does  not,  of  itself,  always  forfeit  the  right  of  the 
grantee." 

'*  It  subjects  the  land  to  be  denounced  by  another,  but  the  con- 
ditions do  not  declare  the  land  forfeited  to  the  State  upon  the 
failure  of  the  grantee  to  perform  them.  The  chief  objects  of  these 
grants  was  to  colonize  and  settle  the  vacant  lands.  The  grants 
were  usually  made  for  tiiat  purpose,  without  any  otiier  consid- 
eration and  without  any  claim  of  the  grantee  on  the  bounty  or 
justice  of  the  government.  But  the  public  had  no  interest  in  for- 
feiting them,  even  in  these  cases,  unless  some  other  person  desired 
and  was  ready  to  occupy  them,  and  thus  carry  out  the  policy  of 
extending  its  settiements.  They  seem  to  have  been  intended  to 
stimulate  the  grantee  to  prompt  action  in  settling  and  colonizing 
the  land,  by  making  it  open  to  appropriation  by  others  in  case  of 
his  failure  to  perform  them.  But,  as  between  him  and  the  gov- 
ernment, there  is  nothing  in  the  lanf^uage  of  the  conditions,  tak- 
ing them  altogether,  nor  in  their  evident  object  and  policy,  which 
would  justify  the  court  in  declaring  the  laud  forfeited  to  the  gov- 
ernment, where  no  other  person  sought  to  appropriate  tliem,  and 
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fheir  performaace  had  not  been  unreasonably  delayed.  Nor  do 
we  find  anything  in  the  practice  and  usages  of  the  Mexican  tri- 
bunals, as  far  as  we  can  ascertain,  that  would  lead  to  a  contrary 
conclusion." 

It  was  also  urged,  that  no  title  passed  by  the  grant,  as  it  had 
not  received  the  approval  of  the  departmental  assembly.  Our 
examination  of  the  decrees  of  the  18th  of  August,  1824,  and  of 
tlie  21st  of  November,  1828,  leads  us  to  a  different  result.  A 
right  and  title  passed  by  the  governor's  grant,  but  its  definitive 
validity  was  suspended  for  the  approval  of  the  assembly ;  and 
so  it  continued  to  be  suspended,  until  its  approbation  had  been 
given,  when  the  title  became  definitive.  But  if  that  was  refused, 
it  did  not  take  away,  nor  in  any  way  qualify,  the  grantee's  title, 
but  only  kept  its  final  validity  in  suspense  until  the  grant  had 
been  rejected  by  the  supreme  government  of  the  republic ;  it 
being  the  duty  of  the  governor,  after  its  rejection  by  the  as- 
sembly, to  forward  the  documents  of  title  to  the  supreme  gov- 
ernment for  its  decision. 

Further,  we  must  infer  from  the  same  decrees,  and  particularly 
from  the  5th  article  of  that  of  the  21st  of  November,  1828,  that 
it  was  the  duty  of  the  governor,  and  not  that  of  the  grantee,  to 
forward  grants  of  land  given  by  him  to  the  departmental  as- 
sembly. The  latter  might  very  well,  after  that  had  been  done 
by  the  governor,  solicit  the  approval  of  the  assembly,  personally 
or  by  an  agent,  by  all  those  considerations  which  had  gained  him 
the  governor's  favor.  But  if  the  governor  failed  to  transmit  the 
documents,  from  any  cause  whatever,  the  grantee's  title  con- 
tinued to  be  just  what  it  was  when  the  grant  was  given.  Nor 
could  any  neglect  or  refusal  of  the  governor  to  transmit  his 
grantee's  documents  of  title  to  the  assembly  take  from  him  his 
right  in  the  land,  if  the  grant  had  been  made  with  a  due  regard 
to  what  the  decree  of  the  18th  of  August,  1824,  required,  and 
in  conformity  with  the  cautionary  regulations  of  that  of  the 
21st  of  November,  1828.  In  other  words,  from  our  reading  of 
those  decrees,  the  governor  could  not  eitlier  directly  recall  a 
grant  made  by  him,  or  indirectly  nullify  it  when  it  had  been  con- 
ferred conformably  with  them.  Those  decrees  prescribe  a  course 
of  action  for  such  grants,  and  impose  upon  the  governor  the  ex- 
ecution of  it.  When,  then,  the  archives  of  the  Territory  of 
the  Galifornias  do  not  show  that  the  governor's  grants  of  laud 
had  been  sent  to  the  departmental  assembly ;  or  that,  having 
been  sent,  they  had  been  rejected,  and  that  after  such  rejection 
they  had  not  been  sent,  by  the  governor  making  the  grants,  to 
the  supreme  executive  government  for  its  final  decision  —  the 
titles  of  the  grantees  are  just  what  they  were  in  their  beginnings, 
and  are  sufficient,  now  that  the  territory  has  been  transferred  to 
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the  Uuited  States,  for  confirmation  under  its  statute  of  the  3d 
of  March,  1851.  Sucli  grants,  so  circumstanced,  are  equitable 
titles,  protected  by  the  treaty  of  Guadalupe  Hidalgo,  and  by  the 
laws  and  usages  of  nations  concerning  the  rights  of  property, 
real  and  personal,  of  tlie  inliabitants  of  a  ceded  or  conquered 
country.  And,  we  may  add,  they  are  protected  by  the  usages 
of  Mexico  in  respect  to  such  grants,  the  archives  of  California 
showing  that  a  very  large  {)ortion  of  the  land  in  the  occupation 
of  its  inhabitants  was  held  by  titles  wanting  the  approval  of  the 
departmental  assembly.  And  we  entirely  concur  with  Mr. 
Commissioner  Hall,  in  the  opinion  given  by  him  in  the  case, 
that  the  want  of  such  approval  in  so  many  instances,  as  are 
shown  by  the  archives  of  the  territory,  was  owing  to  the  fact 
that  the  political  affairs  of  the  territory  had  been  in  confusion 
for  several  years  preceding  its  cession  to  the  United  States. 
That  the  assembly  ]iad  seldom  been  called  together,  and  when 
assembled  its  sessions  had  been  brief,  and  occupied  with  the 
consideration  of  pressing  matters  of  a  public  character ;  and 
that  the  governors  making  grants  had  very  much  neglected  to 
present  them  to  the  assembly  for  approval.  We  are  of  the  opin- 
ion that  Reading's  right  to  a  confirmation  of  his  grant  cannot  be 
refused  on  account  of  its  not  having  had  the  approval  of  the  * 
departmental  assembly. 

We  will  now  dispose  of  the  objections  to  a  confirmation  of 
this  grant,  connected  with  Reading's  national  status,  when  he 
received  his  documentary  title,  and  with  his  having  subsequently 
joined  the  forces  of  the  United  States  in  the  war  with  Mexico. 
It  is  said  he  was  not  a  naturalized  citizen  of  the  Mexican  repub- 
lic when  the  grant  was  conferred,  and  that,  if  he  was,  his  title 
was  forfeited  to  Mexico,  for  having  fought  against  her ;  and,  if 
not  forfeited,  that  his  course  in  that  particular  should  be  taken 
as  full  proof  of  his  intention  to  abandon  all  right  and  title  to 
the  land. 

The  case,  as  it  is  made  in  the  record,  does  not  require  from 
us  a  particular  consideration  of  the  circumstances  under  which 
foreigners  might  receive  and  retain  grants  of  land,  by  the  decrees 
of  1824  and  1828.  It  is  enough  to  say,  that  the  Mexican  re- 
public, from  the  time  of  its  emancipation  from  Spain,  always 
dealt  most  liberally  with  foreigners  in  its  anxiety  to  colonize  its 
vacant  lands.  It  invited  them  to  settle  upon  her  territory,  by 
promises  of  protection  of  them  and  their  property.  And,  by  the 
first  article  of  the  decree  of  1828,  for  colonizing  her  vacant  lands, 
foreigners  were  included  with  those  to  whom  the  governors  of 
the  territories  might  make  grants  of  land  for  the  purpose  of  cul- 
tivating and  inhabiting  them. 

But  the  fact  of  Reading's  Mexican  naturalization  is  not  an 
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open  question  in  this  case.  The  record  admits  the  regularity 
and  genuineness  of  his  documentary  title  for  the  land.  The 
admission  is  as  good  for  all  of  the  necessary  recitals  in  them,  as 
it  is  for  the  main  purpose  for  which  they  were  inserted  in  those 
documents.  That  was  a  grant  of  the  land.  The  recitals  are 
those  **  requisite  conditions/'  stated  in  the  second  and  third  par- 
agraphs of  the  decree  of  November  21, 1828,  concerning  which, 
the  governor  is  enjoined  to  seek  for  information,  which,  when 
affirmatively  ascertained,  make  the  foundation  for  the  gov- 
ernor's exercise  of  his  power  to  grant  vacant  lands. 

In  his  petition  for  a  grant,  Reading  says  he  is  a  native  of  the 
United  States,  and  had  resided  in  the  country  since  the  year 
1842.  The  governor  states  him  to  be  a  Mexican  by  naturaliza- 
tion, in  the  grant,  and  "that  as  the  proper  proceedings  and 
investigations  had  been  previously  complied  with,  according  to 
the  provisions  and  laws  and  regulations  concerning  the  matter," 
lie,  in  virtue  of  the  authority  vested  in  him,  grants  to  the  peti- 
tioner the  laud  known  as  Buena  Ventura,  on  the  margin  of  the 
River  Sacramento,  from  the  creek  called  Lodo,  (Lodoso, 
Muddy,)  which  is  on  the  north  as  far  as  the  Island  de  Sangre, 
with  six  square  leagues  in  extent,  subject  to  the  approval  of  the 
departmental  assembly,  and  on  the  conditions  annexed  to  the 
grant.  Now  this  is  not  merely  the  language  of  clerical  formal- 
ity, though  it  might  be  the  same  from  usage  in  like  cases,  but 
it  is  a  declaration  of  the  governor's  official  and  judicial  con- 
science ;  that  his  power  to  make  the  grant  has  been  used  in  a  fit 
case,  for  the  approval  of  it  by  the  departmental  assembly,  or  for 
the  decision  of  the  supreme  executive  government,  in  case  the 
action  of  the  assembly  should  make  it  necessary  for  him  to  carry 
it  there  for  its  decision. 

We  consider  it  conclusive  of  the  fact  of  the  petitioner's  Mex- 
ican naturalization,  precluding  all  other  inquiries  about  it,  in  our 
consideration  of  this  case,  by  the  record. 

The  last  objection  was  that  Major  Reading  having  joined  the 
forces  of  the  United  States  in  the  war  with  Mexico,  had  for- 
feited his  right  to  the  approval  of  his  grant  by  the  authorities  of 
Mexico,  which  the  United  States  might  take  advantage  of  to 
defeat  his  claim;  and,  if  not  so,  iliat  the  fact  itself  raised  a 
strong  presumption  that  be  meant  to  abandon  it.  As  to  the  last, 
there  is  nothing  in  the  record  from  which  such  an  intention  can 
be  inferred,  and  the  fact  itself  is  insufficient  for  such  a  purpose. 
There  is  much  to  show  the  reverse,  if  the  circumstances  and 
condition  of  the  country  are  considered,  when  Reading  joined 
Colonel  Fremont.  There  had  been  in  the  year  1845  a  successful 
revolution  in  California,  by  which  Torena,  the  governor,  had 
been  deposed;  his  powers  had  been  assumed  by  Colonel  Don 
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Jos^  Castro,  without  any  authority  from  the  supreme  executiTO 
government  of  Mexico.  It  was  followed  by  Indian  outbreaks, 
with  marked  hostility  to  the  foreigners  who  had  settled  in  Cali- 
fornia, and  more  so  against  those  from  the  United  States  than 
to  any  other  class.  If  they  were  not  instigated,  they  certainly 
were  not  discouraged  by  the  existing  government.  Its  conduct 
indicated  its  wishes,  if  not  a  fixed  design,  to  drive  the  natu- 
ralized immigrants  from  the  United  States  from  their  homes  and 
from  the  territory.  In  such  a  state  of  things  Col.  Fremont  car- 
ried the  war  into  California.  Neither  the  supreme  government, 
nor  the  territorial,  gave  protection  to  its  inhabitants,  and  it  had 
become  part  of  the  war  policy  of  Mexico  to  suspect  the  fidelity 
of  settlers  from  the  United  States  to  their  Mexican  allegiance, 
and  plans  were  formed  to  get  rid  of  them.  We  take  the  fact 
from  other  authentic  sources,  and  Sutter  speaks  of  it  in  the 
record,  with  positiveness  as  to  himself.  Reading  had  good 
cause  for  like  apprehensions,  and  having  joined  Colonel  Fremont 
under  such  circumstances,  his  conduct  may  be  said  to  have  been 
blameless  of  all  treachery  to  Mexico.* 

But  if  they  were  otherwise,  and  Reading  had  voluntarily,  and 
without  circumstances  to  excuse  it,  abandoned  his  Mexican 
allegiance  for  that  of  his  nativity,  the  United  States  could  not 
urge  it  as  a  cause  for  the  forfeiture  of  his  title  to  laud  acquired 
from  Mexican  laws,  and  in  the  mode  in  which  those  laws  had 
been  executed  by  the  governors  of  the  states  and  territories  of 
that  republic. 

War  has  its  incidents  and  rights  for  persons  and  for  nations, 
unlike  any  that  can  occur  in  a  time  of  peace,  and  they  make  the 
law  applicable  to  them.  One  of  them  is,  that  by  the  law  of 
war  either  party  to  it  may  receive  and  list  among  his  troops  such 
as  quit  the  other,  unless  there  has  been  a  previous  stipulation 
that  they  shall  not  be  received.  But  when  they  have  been 
received,  a  high  moral  faith  and  irrevocable  honor,  sanctioned 
by  the  usages  of  all  nations,  gives  to  them  protection  personally, 
and  security  for  all  that  they  have  or  may  possess.  They  are 
exempt  also  from  all  reproach  from  the  sovereignty  to  which 
their  services  have  been  rendered.  Nothing  that  they  claim  as 
their  own  can  be  taken  from  them,  upon  the  imputation  that 
they  had  forfeited  or  meant  to  relinquish  it  by  the  abandonment 
of  their  allegiance  to  the  sovereignty  which  they  had  left. 

The  reverse  would  partake  of  Sir  Guy  Carleton's  "  impossible 
infamy,"  f  though  when  used  by  him  in  reply  to  a  letter  from 

*  See  Senate  Docnment,  report  by  General  Cass,  of  23d  of  Febmarj,  184S,  on  Cal- 
ifornia claims.  Statement  of  Samnel  L  Hensley,  Richard  Owens,  and  deposition  of 
Wm.  M.  Lokes.     « 

t  Col.  Benton's  Thirty  Tears'  View,  toL  L  p.  90. 
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General  Washington,  not  so  well  applied,  as  it  might  be,  if  the 
United  States  was  allowed  to  interpret  the  treaty  of  Guadalape 
Hidalgo,  so  as  to  take  for  itself  Beading's  land,  because  he  had 
joined  its  forces  in  the  war  with  Mexico. 

Having  considered  every  objection  made  to  the  confirmation 
of  this  grant,  and  believing  no  one  available  for  such  a  purpose, 
it  only  remains-for  us  to  declare  our  affirmance  of  the  award  of 
the  commissioners,  and  the  decree  of  the  district  court. 

Mr.  Justice  DANIEL  dissented. 

Mr.  Justice  CATRON. 

I  agree  that  the  grant  to  Major  Reading  describes  the  land  he 
applied  for  so  that  it  can  be  ascertained  and  surveyed ;  and 
secondly,  that  he  took  possession  and  built  a  house  on  it  within 
a  year  after  the  execution  of  the  grant,  in  compliance  with  its 
material  condition,  and  that  the  judgments  of  the  board  of  com- 
missioners, and  of  the  district  court  of  California,  were  proper. 
But  there  are  no  facts  in  the  case  on  which  any  question  can 
be  raised,  whether  the  grantee.  Beading,  was  subject  to  be  de- 
nounced for  failing  to  take  possession  and  building  a  house; 
and  therefore  I  cannot  agree  that  the  doctrine  should  be  intro- 
duced into  the  opinion  here,  as  it  may  embarrass  the  court  in 
other  cases  in  which  the  question  will  properly  arise. 

Nor  can  I  be  committed  to  the  assumption  extracted  from  the 
Fremont  case,  and  sought  to  be  sanctioned  in  the  principal 
opinion,  that  a  Spanish  concession,  authorizing  the  grantee  to 
occupy  and  cultivate,  is  indefeasible  in  its  operation,  although 
the  land  was  never  possessed  nor  occupied,  unless  some  person 
shall  denounce  the  land  as  forfeited,  and  obtain  a  second  con- 
cession for  it  from  the  governor.  The  assumption  signifies  that 
every  incipient  concession  made  by  Mexican  authority  secured 
the  land  to  the  claimant  without  the  performance  of  any  one 
condition ;  that  the  claimant  is  only  bound  to  prove  that  the 
concession  was  signed  by  a  person  holding  the  office  of  gover- 
nor at  the  time ;  or,  in  other  words,  that  the  grant  was  not 
forged.  How  ruinous  such  an  assertion  may  eventually  prove 
in  the  cases  of  old  and  abandoned  claims  is  quite  manifest,  as 
it  must  apply  in  all  cases  where  the  same  land  is  covered  by 
diiferent  grants;  the  oldest  will  of  course  be  the  better  title, 
unless  the  younger  grantee  can  show  that  the  land  had  been 
denounced,  and  the  first  grant  revoked  by  the  authority  that 
made  it.  When  such  a  case  is  presented,  and  we  are  called  on 
to  consider  this  doctrine  of  a  *'  denouncement,"  I  wish  to  be  free 
to  do  so,  unaffected  by  previous  assertions  and  dicta  in  cases 
that  did  not  involve  the  question,  and  in  which  it  was  never 
considered  by  me. 
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That  the  Fremont  case  did  not  involve  the  doctrine  is  mani- 
fest ;  it  was  a  floating  claim  for  50,000  arpens  of  land,  subject  to 
be  located  by  selection  and  survey  in  any  part  of  a  large  section 
of  country  bounded  by  rivers  and  mountains ;  and  the  opinion 
of  this  court  was,  that  Alvarado  took,  and  Colonel  Fremont 
held,  as  assignee  of  Alvarado,  a  pervading  interest  in  the  en* 
tire  section  of  country,  and  that  the  land  might  be  taken  any- 
where within  it,  so  that  the  rights  of  others  were  not  disturbed. 
The  rule  is,  so  far  as  I  know,  throughout  the  former  dominions 
of  Spain  on  this  continent,  where  donations  of  land  have  been 
made  for  the  purposes  of  cultivation  or  pasturage,  and  where 
the  donations  imposed  the  condition  that  the  grantee  should 
occupy  and  cultivate  the  land,  and  he  failed  to  do  so  or  aban- 
doned it,  that  the  claim  under  it  was  defeated. 

It  is  assumed  that  the  Fremont  claim  stood  on  the  footing  of 
that  of  (General  Greene,  for  25,000  acres  derived  from  North 
Carolina,  to  be  located  and  surveyed  within  the  military  district 
by  commissioners  designated  for  that  purpose. 

General  Greene's  grant,  in  effect,  was  a  floating  claim,  just 
such  an  interest  in  the  lands  as  was  reserved  for  the  officers  and 
soldiers  of  the  North  Carolina  line,  by  virtue  of  warrants  issued  to 
them,  and  which  might  be  located  in  a  land-office  in  any  part  of 
the  military  district.  This  is  the  doctrine  held  by  the  courts  of 
Tennessee,  where  the  land  lies,  in  reference  to  General  Greene's 
grant,  and  the  interest  that  waiTant  holders  liad  in  common  with 
General  Greene,  as  will  be  seen  by  the  case  of  Neal  v,  E.  T.  Col- 
lege, 6  Yerger,  190. 

General  Greene  acquired  no  specific  land  ;  he  acquired  by  the 
act  of  tlie  legislature  a  promise  of  the  specified  quantity,  to  be 
ascertained  by  a  subsequent  survey  and  allotment.  And  this 
was  the  condition  of  the  Fremont  title,  as  this  court  decided. 

Now,  how  was  it  possible  for  any  one  to  apply  to  a  Mexican 
governor,  and  ask  for  Alvarado's  land,  because  he  did  not  inhabit 
or  cultivate  it,  or  because  he  had  abandoned  it  ?  He  never  had 
any  land  ;  he  only  had  a  promise  of  land,  or  a  common  interest 
in  a  large  tract  of  country  ;  and  the  idea  of  any  one  denouncing 
a  holder  of  this  floating  claim,  and  asking  for  the  particular  land 
it  covered,'  would  have  been  unmeaning  and  idle. 

The  Fremont  case,  therefore,  furnished  no  grounds  for  raising 
or  deciding  the  question  of  denouncement^  and  the  repeal  of  the 
first  grant  and  of  re-grant  to  another.  What  is  now  claimed  for 
the  opinion  in  that  case,  as  part  of  the  court's  legitimate  de- 
cision, can  only  be  treated  as  an  assertion,  and  as  part  of  the 
reasoning  of  the  court  in  coming  to  a  conclusion  on  other  ques- 
tions involved  in  the  controversy. 

Cases  of  denouncement  in  advance  of  a  second  grant  for  the 
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same  land  are  unknown  in  California,  so  far  as  we  are  advised ; 
and  the  result  of  holding  this  proceeding  necessary  before  a  sec- 
ond grant  could'  be  made,  (although  no  survey  of  the  first  had 
been  secured,  nor  any  possession  taken,)  must  result  in  the  con- 
clusion that,  among  several  concessions  for  the  same  land,  the 
oldest  will  hold  it ;  and  those  in  possession  under  younger  grants 
must  yield  the  possession.  This  is  the  common-law  doctrine  on 
which  the  Fremont  case  is  supposed  to  have  been  decided.  But 
is  this  tiie  true  rule  as  regards  double  grants,  according  to  the 
Spanish  law,  as  administered  in  countries  formerly  owned  and 
governed  by  Spain? 

The  law  has  been  established  in  Louisiana  for  nearly  forty 
years,  that  where  the  Spanish  authorities  have  granted  the  same 
land  twice,  and  the  younger  grantee  has  taken  possession  and 
performed  the  conditions  of  inhabitation  and  cultivation,  he  is 
entitled  to  hold  the  land  ;  and  this  was  held  in  contests  between 
the  first  and  second  grantees,  and  in  cases  where  no  denounce- 
ment had  been  made  in  favor  of  the  younger  grantee.  Boissier 
et  al.  V.  Metayer,  5  Mar.  R.  678,  (1818 ;)  Gonsanlier's  Heirs  v. 
Brashear,  5  Martin's  N.  S.  83 ;  Baker  v.  Thomas,  2  Louisiana 
R.  634 ;  Brossard  v.  GonsauUer,  12  Robinson's  R.  1. 

The  correctness  of  these  decisions  I  have  never  doubted  ;  and 
they  have  been  substantially  followed  by  this  court,  when  it 
held,  as  it  his  often  done,  that  a  concession  or  first  decree  for 
land,  over  which  no  ownership  was  exercised  or  possession  taken 
during  the  existence  of  the  Spanish  government,  was  inoperative, 
and  imposed  no  obligation  on  the  United  States  to  confirm  the 
title.  It  was  so  held  in  the  case  of  The  United  States  i;.  Bois- 
dor£,  11  How.  96,  which  has  been  followed  in  various  other 
cases  since. 

With  this  explanation,  I  concur  in  the  affirmance  of  the 
judgment. 

Mr.  Justice  CAMPBELL.    I  conJur. 

Mr.  Justice  DANIEL,  dissenting. 

I  am  unable  to  concur  in  the  decision  of  the  court  in  this 
case. 

Waiving  in  its  consideration  every  exception  to  the  proofs  of 
the  naturalization  of  the  appellee,  and  those  also  taken  to  the 
locality  of  the  subject  claimed  by  him  as  being  forbidden  terri- 
tory, there  are  other  grounds  of  objection  which  appear  to  be 
conclusive  against  the  pretensions  of  the  appellee. 

This  was  an  application  to  the  board  of  commissioners,  for  the 
confirmation  of  a  grant  or  title  alleged  to  have  been  made  to  the 
appellee  by  the  Mexican  government,  anterior  to  the  cession  of 
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California  to  the  United  States.  To  entitle  the  applicant  to 
such  confirmation,  it  was  indispensable  for  him  to  show  that  he 
occupied  such  a  position  with  respect  to  the  Mexican  govern- 
ment as  would  have  enabled  him  to  perfect  his  title,  had  there 
been  no  relinquishment  of  the  sovereignty  of  the  country  by  the 
granting  power.  It  cannot  be  denied,  that  a  necessary  ingredient 
in  a  complete  title  under  the  Mexican  government,  was  the  ap- 
probation of  the  departmental  assembly ;  and  the  very  act  itself 
of  the  application  to  the  commissioners  for  a  confirmation  of  title 
concedes  the  position,  that  without  such  an  approval  the  title 
must  be  defective.  I  cannot  concur  with  tlio  court  in  thinking 
that  the  excuse  offered  for  not  obtaining  the  approbatioii  of  the 
departmental  assembly,  was  a  sufficient  one  ;  and  much  less  can 
I  suppo^  that,  by  such  an  excuse,  an  indispensable  requisite  to 
the  completion  of  titles  could  be  wholly  dispensed  with.  To 
tolerate  such  a  position,  would  render  the  validity  of  titles  to 
any  and  every  extent  dependent  upon  the  ignorance,  the  dili- 
gence, or  the  corruption  of  persons  interested  in  reducing  them 
to  such  an  attitude  of  uncertainty.  Even  should  it  be  admitted 
that  there  was  no  particular  limit  prescribed  as  to  the  time  of 
obtaining  the  sanction  of  the  departmental  assembly,  and  that 
the  appellee  might  have  been  excusable  for  omitting  or  failing 
in  this  requisite,  for  the  time  being,  still,  the  conclusion  remains 
unshaken,  that,  without  such  approbation,  tiiere  could  by  the  law 
of  Mexico  be  no  title.  If  this  be  true,  the  objection  operates 
a  muUo  fortiori  if  it  be  shown  that  not  only  was  that  requisite 
of  approbation  wanted,  but  that  its  obtention  was,  by  the  con- 
duct of  the  appellee  himself,  rendered  impossible ;  and  under 
this  aspect  of  the  case  is  presented  the  stronger  ground  upon 
which  the  claim  of  the  appellee  should  have  been  condemned 
and  rejected.  This  is  an  application  for  the  confirmation  of  a 
grant  or  title  alleged  to  have  been  made  by  the  Mexican  gov- 
ernment to  the  appellee,  as  one  of  the  citizens  of  the  Mexican 
republic. 

In  order  to  have  invested  the  appellee  with  any  right  as  de- 
rived from  that  republic,  had  its  sovereignty  over  the  country 
remained  unchanged,  he  surely  would  have  been  bound  to  show 
the  continuation  of  his  allegiance  to  that  republic,  and  the  main- 
tenance of  those  relations,  and  the  fulfilment  of  those  duties,  in 
the  existence  of  which  the  bounty  of  the  State  to  him  had  its 
origin  and  motive ;  at  all  events,  he  would  be  compelled  to  show 
himself  exempt  from  the  violation  of  the  most  sacred  obligations 
which  any  citizen  or  subject  can  sustain  to  that  country  and 
government  to  whicii  his  allegiance  is  owing.  Should  he  violate 
such  obligation,  and  become  a  rebel  or  traitor  to  that  govern- 
ment, he  not  only  can  have  no  merits  in  the  view  of  that  gov- 
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ernment,  but  he  becomes  obnoxious  to  the  forfeiture  of  both  prop- 
erty and  life. 

In  this  case,  the  appellee  seeks  the  confirmation  of  a  claim 
derived  confessedly  from  the  republic  of  Mexico ;  at  the  same 
time,  by  his  own  showing,  and  by  the  testimony  of  others,  it  is 
established  undeniably,  that  before  his  title  was  perfected,  he  be- 
came a  rebel  against  that  republic,  and  made  every  exertion  for 
its  destruction.  Nay,  this  case  exhibits  the  inconsistency  of  urg- 
ing a  right  founded  on  duties  sustained  to  the  Mexican  republic, 
with  the  assumption  at  the  same  time  of  merit  deduced  from 
the  admitted  facts  of  hostility  and  faithlessness  to  that  govern- 
ment. The  appellee  can  have  no  rights  to  be  claimed  from  or 
through  the  Mexican  government,  to  which  he  became  an  open 
enemy.  By  his  conduct  he  completely  abrogated  every  such 
right,  and  became,  as  respects  that  government,  punishable  as  a 
state  criminal ;  and  thus  not  only  failed  to  obtain  that  sanction 
without  which  his  title  was  defective,  namely,  the  approbation  of 
the  departmental  assembly  of  Mexico,  but,  by  his  own  voluntary 
conduct,  rendered  its  procurement,  upon  every  principle  of  pub- 
lic law,  public  or  political  policy  or  necessity,  or  of  private  moral- 
ity, altogether  impossible. 

Were  the  appellee  urging  a  claim  as  one  deduced  from  the 
government  of  the  United  States,  and  originating  in  services  ren- 
dered to  them,  he  might  then  plead  his  merits  with  reference  to 
this  government  in  support  of  his  title ;  but  he  is  claiming  a  title 
from  Mexico  under  the  stress  of  Mexican  laws ;  and  he  proves 
that  by  those  laws,  as  they  would  be  under  like  circumstances 
by  the  laws  of  every  country  —  by  the  first  of  all  laws,  that  of 
self-preservation  —  his  pretensions  must  be  repudiated  and  con- 
demned. Strange  as  it  may  be,  we  have  heard  it  earnestly 
pressed  as  commending  this  claim  to  the  favorable  consideration 
of  this  court,  that  the  appellee,  after  obtaining  his  incipient  grant 
as  a  Mexican  citizen,  and  upon  the  foundation  and  principles  of 
duty  to  Mexico,  deserted  that  country  when  in  flagrant  war  with 
an  enemy,  and  contributed  his  utmost  exertions  for  her  conquest 
by  that  enemy.  Wei*e  the  pretensions  of  the  appellee  based  upon 
services  rendered  to  the  United  States,  and  were  the  origin  and 
character  of  these  pretensions  to  be  sought  for  in  the  bounty  and 
power  of  the  United  States,  there  might  be  consistency  and  in- 
tegrity in  this  argument;  but  so  far  is  this  from  being  true  as 
to  the  origin  and  nature  of  these  pretensions,  it  is  sliown  that 
these  had  their  origin  in  that  bounty  which  he  has  forfeited,  and 
under  those  obligations  which  were  binding  upon  the  appellee, 
and  which  he  has  deserted  and  betrayed.  The  only  obligations 
sustained  by  the  United  States  to  the  citizens  of  Mexico  are 
those  which,  by  their  substitution  for  the  government  of  Mexico, 
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the  former  have  bj  express  stipulation  or  by  necessary  implica- 
tion assumed. 

The  appellee,  then,  having  unquestionably  forfeited  every  pre- 
tension of  right  as  against  Mexico,  deserted  and  assailed  by  him, 
the  United  States,  as  the  successors  to  the  sovereignty  of  Mexico, 
can  sustain  no  obligation  with  respect  to  him  in  connection  with 
this  claim.  I  think,  therefore,  that  the  decision  of  the  court  be- 
low should  be  reversed,  and  petition  of  the  appellee  dismissed. 


WiLUAM  J.  McLean  and  John  M.  Bass,  Executors  of  Henrt 
R.  W.  Hill,  deceased,  the  said  Henry  R.  W.  Hill  and 
William  J.  McLean  being  the  surviving  Partners  op 
THE  Firm  of  N.  and  J.  Dice  and  Co.,  Appellants,  v. 
James  L.  Meek,  Administrator  of  Joseph  Meek,  and 
James  L.  Meek  and  Joseph  Meek. 

The  record  of  a  debt  against  an  administrator  in  one  State  is  not  sufficient  evidence  of 

9  the  debt  against  an  administrator  of  the  same  estate  in  another  State. 

The  case  of  Stacy  v.  Thrasher,  6  How.  44,  examined  and  affirmed. 

tn  this  case,  even  if  there  were  other  evidence  of  a  demand,  it  would  be  for  a  debt 
upon  open  account,  which  would  be  barred  by  the  statute  of  limitations  in  Missis- 
sippi, and  therefore  the  decree  of  the  circuit  court,  dismissing  the  bill,  is  affirmed. 

This  was  an  appeal  from  the  circuit  court  of  the  United  States 
for  the  southern  district  of  Mississippi. 

The  case  was  this. 

Joseph  Meek,  a  citizen  and  resident  of  Davidson  county,  State 
of  Tennessee,  died  on  the  12th  of  February,  1888,  leaving  prop- 
erty in  the  States  of  Tennessee  and  Mississippi.  He  left  three 
children,  namely :  James  L.  Meek,  Joseph  Meek,  and  a  daughter, 
who  was  married  to  John  Munn. 

Jesse  Meek,  the  brother  of  the  deceased,  was  appointed  his 
administrator  in  both  States,  namely,  in  Mississippi  on  the  80th 
February,  1888,  and  in  Tennessee  in  September,  1838. 

The  estate  in  Tennessee  was  insolvent,  and  in  November,  1840, 
a  bill  was  filed  in  the  chancery  court  at  Franklin,  in  the  State 
of  Tennessee,  by  Jesse  the  administrator,  and  by  John  Munn 
and  wife,  alleging  the  insolvency  of  the  estate  and  praying  for 
its  administration  according  to  the  laws  of  that  State  in  case  of 
insolvent  estates.  To  this  bill  the  creditors  were  made  parties 
defendants.  The  minor  sons  were  also  made  defendants  by 
their  guardian. 

Jesse  Meek's  letters  of  administration  in  Mississippi  were 
revoked  on  28th  December,  1841,  and  John  Munn  appointed 


DECEMBER    TERM,  1855.  17 

McLean  et  al.  v.  Meek. 

on  the  same  day  administator  de  bonis  non.  He  continued  to 
administer  until  12tli  February,  1849,  and  on  the  next  day 
James  L.  Meek  was  appointed  in  his  place. 

In  the  progress  of  the  administration  in  insolvency  in  Ten- 
nessee, the  claim  of  N.  and  J.  Dick  and  Co.,  (the  surviving 
partners  of  which  firm  were  the  appellants,)  for  $21,460.80  was 
presented  to  the  clerk  and  master,  who  bad  been  directed  by 
the  court  to  report  on  the  debts  filed  against  the  estate.  The 
claim  was  allowed  for  $20,446.67,  which  report  was  confirmed 
by  the  court.  Upon  this  claim,  Dick  and  Co.  received  two 
sums,  namely,  one  of  $800  and  the  other  of  $1,987.18. 

On  the  29th  of  August,  1850,  Hill  and  McLean,  as  surviving 
partners  of  the  firm  of  Dick  and  Co.,  filed  their  bill  in  the  circuit 
court  of  the  United  States  for  the  southern  district  of  Missis- 
sippi against  James  L.  Meek,  as  administrator,  which  was  after- 
wards so  amended  as  to  be  against  said  Meek  in  his  individual 
capacity,  and  also  against  Joseph  Meek,  one  of  the  heirs. 

The  only  evidence  relied  upon  by  the  complainants  was  a 
transcript  of  the  record  from  the  chancery  court  of  Tennessee. 

The  circuit  court  dismissed  the  bill,  and  the  complainants 
appealed  to  this  court. 

It  was  submitted  on  printed  arguments  by  Mr,  Benjamin^  for 
the  appellant,  and  Mr.  Harris^  for  the  appellee. 

Mr.  Benjamin  referred  to  the  cases  of  Aspdenv.  Nixon,  4  How. 
467,  and  Stacy  v.  Thrasher,  6  How.  44,  and  said :  — 

These  authorities,  rightly  construed,  are  conclusive  against 
the  appellees.  In  the  present  case,  the  administrator  in  Ten- 
nessee and  in  Mississippi  is  the  same  person ;  and  in  the 
proceedings  in  chancery  in  Tennessee,  which  resulted  in  a 
decree  establishing  the  claim  of  the  appellants,  the  present 
defendants  were  parties,  as  shown  by  the  foregoing  statement 
of  facts. 

In  addition  to  this  consideration,  the  present  defendant, 
James  L.,  as  administrator  de  bonis  non  of  Joseph  Meek,  is 
privy  with  his  predecessor,  Jesse,  in  the  trust  resulting  from  the 
administration.  The  principle  is  ruled  expressly  in  Stacy  v. 
Thrasher,  as  being  tlie  law  of  Mississippi.  See  the  language  of 
Judge  Orier,  at  page  60. 

Mr.  Harris  referred  to  the  case  of  Stacy  v.  Thrasher,  and 
contended  that,  as  a  simple  contract  debt,  it  was  barred  by  the 
statute  of  limitations.    Hutch.  Miss.  Code,  830-3. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 
Hill  and  McLean  sued  James  L.  Meek,  administrator  of 
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Joseph  Meek,  by  bill  in  equity,  in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Mississippi,  for  upwards  of 
$  20,000,  alleged  to  be  due  the  complainants  by  Joseph  Meek  at 
the  time  of  his  death. 

He  died  in  February,  1838,  and  was  then  domiciled  in  David- 
son county,  Tennessee.  In  September,  1838,  Jesse  Meek  was 
appointed  administrator  of  Joseph  Meek's  estate  in  said  county. 
In  November,  1840,  the  estate  was  alleged  to  be  insolvent,  and 
a  bill  was  filed  in  the  chancery  court  exercising  jurisdiction  in 
Davidson  county,  by  Jesse  Meek,  the  then  administrator,  and 
John  Munn  and  his  wife,  who  was  a  daughter  of  Joseph  Meek, 
setting  forth  the  insolvency,  and  praying  for  judicial  adminis- 
tration of  tlie  assets  among  the  creditors  of  the  deceased, 
according  to  the  statute  of  that  State.  To  this  bill  the  creditors 
were  the  proper  defendants,  and  entitled  to  share  the  assets 
ratably.  The  other  children  of  the  deceased  were  also  made 
defendants,  and  acted  by  their  guardian. 

Nathaniel  and  James  Dick  and  Co.  presented  a  claim  for  allow- 
ance of  $21,445,  and  which  was  allowed  by  the  chancery  court 
in  May,  1846,  and  about  $2,000  of  it  was  afterwards  paid  out 
of  the  assets  distributed ;  and  for  the  balance  remaining  unpaid 
the  present  bill  was  filed,  seeking  a  discovery  of  assets  from  the 
administrator  in  Mississippi,  and  payment  therefrom. 

The  evidence  relied  on  to  sustain  the  suit  and  establish  the 
demand,  was  a  copy  of  the  record  from  the  chancery  court  of 
Tennessee ;  and  the  principal  question  is,  whether  this  proceed- 
ing bound  the  administrator  or  affected  the  assets  in  Mississippi. 

There  is  one  circumstance  worthy  of  explanation.  Jesse 
Meek  administered  in  Mississippi,  30th  February,  1838,  on 
Joseph  Meek's  estate,  but  his  letters  were  revoked  in  1841,  and 
John  Munn  was  appointed  administrator  de  bonis  non^  and  after- 
wards James  L.  Meek  was  appointed,  and  superseded  Munn; 
and  James  L.  is  here  sued. 

During  the  contest  in  the  Tennessee  court,  when  Dick  and 
Co.  established  their  demand,  Jesse  Meek  was  the  Tennessee 
administrator,  and  Munn  and  Joseph  L.  Meek  were  successively 
administrators  in  Mississippi. 

These  administrations  were  independent  of  each  other;  the 
respective  administrators  represented  Meek,  the  deceased  intes- 
tate, by  an  authority  coextensive  only  with  the  State  where  the 
letters  of  administration  were  granted,  and  had  jurisdiction  of 
the  assets  there,  and  were  accountable  to  creditors  and  distrib- 
utees according  to  the  laws  of  the  State  granting  the  authority. 
No  connection  existed,  or  could  exist,  between  them,  and  there- 
fore a  recovery  against  the  one  in  Tennessee  was  no  evidence 
against  the  other  in  Mississippi.  Stacy  v.  Thrasher,  6  How.  44, 
lays  down  this  distinct  rule. 
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Bat  if  there  was  evidence  of  the  demand,  as  alleged,  and  which 
we  do  not  doubt  exists,  yet  it  is  only  evidence  of  an  open  account 
existing  at  the  time  of  Joseph  Meek's  death,  in  1838,  and  there- 
fore subject  to  be  barred  by  the  act  of  liinitations  in  Mississippi 
barring  such  claims,  if  suit  is  not  brought  to  enforce  them  within 
three  years  next  after  the  cause  of  action  accrued.  Tlie  answers 
of  the  administrator  and  heirs  of  Joseph  Meek  rely  on  the  act 
of  limitations  as  a  bar  to  relief,  and  which  bar  would  necessarily 
be  allowed,  if  the  cause  was  remanded,  so  that  further  evidence 
might  be  introduced.  As  it  now  stands,  however,  there  is  no  evi- 
dence of  the  demand,  and  therefore  we  order  that  the  decree  of 
the  circuit  court  shall  be  affirmed. 


Jacob  Eissell,  Plaintiff  in  Erbob,  v.  The  Boabd  of  the  Presi- 
dent AND  DlBECTOBS  OF  THE  St.  LoUIS  PuBLIC  ScHOOI^. 

The  act  of  congress  passed  on  the  13th  of  Jane,  181 S,  (2  Stats,  at  Lam,  748  J  re- 
served for  the  support  of  schools  in  the  respective  towns  or  villsges  in  Aussoari  "  all 
town  or  village  lots,  ont-lots  or  common-field  lots,  included  in  such  surveys,"  (which 
the  principal  deputy-surveyor  was  directed  in  a  preceding  section  to  make,)  "which 
are  not  rightfully  owned  or  claimed  by  any  private  individuals,  or  held  as  commons 
belon^ng  to  such  towns  or  villages,  or  that  the  President  of  the  United  States  may 
not  thmk  proper  to  reserve  for  militarr  purposes,  provided  that  the  whole  quantity 
of  land  contained  in  the  lots  reserved  shall  not  exceed  one  twentieth  part  of  the 
whole  lands  included  in  the  general  survey  of  such  town  or  village." 

The  act  of  26th  of  May,  1834,  (4  Stats,  at  Large,  65.)  directed  the  individual  claim- 
ants to  present  their  claims  within  a  specified  time,  after  which  the  surveyor-general 
was  to  aesignate  and  set  apart  the  lots  for  the  support  of  schools. 

The  act  of  27th  of  January,  1831,  (4  Stats,  at  Lai^,  435,)  relinqaished  the  title  of  the 
United  States  in  the  above  lots  to  the  inhabitants  of  the  towns,  and  also  in  the  lots 
reserved  for  the  support  of  schools,  to  he  disposed  of  or  regulated  as  the  legislature 
of  the  State  mieht  direct 

In  1833,  iht  legislature  incorporated  a  board  of  commissioners  of  the  St  Loois  public 
schools,  and,  in  1843,  the  surveyor  returned  a  plat  in  conformity  with  the  above 
laws. 

The  title  to  the  lots  thus  indicated  by  the  surveyor  as  school  lots  enured  to  the  benefit 
of  the  school  commissioners.  Until  the  survey,  the  title  was  like  other  imperfect 
titles  in  Louisiana,  waiting  for  the  public  authority  to  designate  the  particular  land 
to  which  the  title  should  attach. 

The  certificate  of  the  surveyor  is  record  evidence  of  title,  and  the  question  is  not  open 
whether  or  not  these  lots  were  out-lots  or  common-field  lots,  or  other  lots  described 
in  the  statute.    The  title  is  good  until  some  person  can  show  a  better. 

Snch  a  better  title  was  not  found  in  an  entry  under  the  pre-emption  laws  of  April  12, 
1814,  and  29th  of  April,  1816.  The  land  in  question  was  within  the  limits  of  the 
town  of  St  Louis,  and  was  also  reserved  from  sale.  For  both  reasons  it  wu  not 
subject  to  pre-emption. 

The  ignorance  of  the  pre-emptioner  that  the  land  was  reserved,  does  not  prevent  the 
entry  from  being  void. 

This  case  was  brought  up  from  the  supreme  court  of  Mis- 
souri by  a  writ  of  error  issued  under  the  25th  section  of  the 
judiciary  act. 
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It  was  an  ejectment,  brought  by  the  lioard  of  school  commis- 
sioners, to  recover  from  Kissell  the  following  lot  in  St.  Louis 
county,  namely :  Beginning  on  the  west  side  of  a  street  running 
parallel  with  and  next  east  of  Caroudelet  Avenue,  called  Law- 
rence street  or  Short  street,  at  a  point  120  feet  south  of  the 
intersection  of  said  street  with  Wood  street ;  thence  westwardly 
in  a  line  parallel  with  Wood  street  120  feet  to  an  alley ;  thence 
southwardly  along  the  said  alley  90  feet;  thence  easterly  in  a 
line  parallel  with  Wood  street  120  feet,  and  thence  to  the  place 
of  beginning. 

The  suit  was  brought  in  the  St.  Louis  circuit  court,  (state 
court,)  where  there  was  a  judgment  for  the  plaintiffs.  Kissell 
carried  it  to  the  supreme  court,  where  the  judgment  was  affirmed, 
and  a  writ  of  error  brought  the  case  up  to  this  court. 

The  school  commissioners  claimed  title  under  the  three  acts 
of  congress  mentioned  in  the  head  note  of  the  case,  and  the  sur- 
vey made  in  1843,  a  copy  of  which  was  produced  in  court 
Kissell  claimed  under  an  entry  of  fractional  section  26,  made  by 
Robert  Duncan,  on  the  2d  of  May,  1836,  by  virtue  of  a  pre- 
emption right* 

Without  a  copy  of  the  map,  it  is  difficult  to  convey  to  those 
members  of  the  profession  who  are  not  familiar  with  Missouri 
land  cases,  a  clear  idea  of  the  nature  of  this  case.  It  may  be 
proper,  however,  to  mention  that  it  contained  numerous  long 
and  narrow  parallelograms,  which,  it  was  contended,  were  the. 
only  lots  referred  to  by  the  statutes  as  out-lots,  £c.,  whilst  the 
pieces  of  land  designated  by  the  surveyor  as  school  lands  were 
in  detached  pieces,  scatterea  about  in  various  places. 

It  was  argued  by  Mr.  Lawrence  and  Mr.  Johnson^  for  the 
plaintiff  in  error,  for  whom  there  was  also  a  printed  argument 
filed  by  Mr.  Thomas  G.  Johnson,  of  St.  Louis.  For  the  defend- 
ants in  error,  it  was  argued  by  Mr.  Geyer. 

The  points  made  on  behalf  the  plaintiff  in  error,  were : 
1.  That,  by  the  terms  of  the  act  of  1812,  lots  reserved  for  school 
purposes  were  such  only  as  had  a  previous  existence  under  the 
Spanish  government.  2.  That  it  was  to  the  limits  of  the  Span* 
ish,  and  not  to  the  limits  of  the  American  town,  that  reference 
is  made  in  the  proviso  to  the  second  section,  limiting  the  lots  re- 
served for  the  support  of  schools  to  one  twentieth  of  the  land 
within  such  town  or  village;  and,  3.  That  by  the  term  '^out 
boundary,"  used  in  the  first  section,  reference  is  not  made  to  a 
continuous  out  boundary  or  <^  ring  survey,"  but  to  the  out  boun- 
dary respectively  of  the  town,  common-fields,  and  commons,  sep- 
arately. 
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The  points  made  by  Mr.  Geyer  were  the  following,  namely : 

1.  The  act  of  congress  of  the  18th  of  June,  1812,  making  fur- 
ther provision  for  settling  the  claims  to  land  in  the  Territory  of 
Missouri,  and  the  acts  supplementary  thereto,  of  the  26th  of  May, 
1824,  and  27th  of  January,  1881,  together  with  the  ccii;ificate 
of  the  surveyor-general  of  the  survey,  designation,  and  setting 
apart  of  the  land  in  controversy,  for  the  support  of  schools,  con- 
stitute a  complete  legal  title,  equivalent  to  a  patent,  conclusive 
upon  the  United  States,  to  which  the  mere  entry  of  the  same 
land  with  the  register  and  receiver  must  yield. 

2.  The  survey  of  the  out-boundaries  of  the  town  of  St;  Louis, 
given  in  evidence,  having  been  made  and  certified  by  the  sur- 
veyor-general, in  pursuance  of  authority  vested  in  him  by  law, 
neither  its  accuracy  nor  its  validity  was  open  to  question  in  the 
case  at  bar. 

8.  The  certificate  of  the  surveyor-general,  of  the  survey,  desig- 
nating and  setting  apart  the  land  in  question,  is  evidence  not 
only  that  it  is  within  the  out-boundaries,  but  that  it  was,  at  the 
time  of  designation,  a  vacant  lot,  reserved  by  the  act  of  1812, 
bad  not  been  selected  for  military  purposes  by  the  President,  and 
does  not,  together  with  the  lands  before  assigned,  exceed  the 
maximum  limit ;  and,  unless  it  appeared  that  the  United  States 
had  no  title,  or  the  surveyor-general  no  authority  to  make  the 
survey  and  designation,  it  is  conclusive,  upon  a  principle  appli- 
cable alike  to  all  official  acts  of  public  officers  in  the  disposition 
of  public  lands. 

4.  The  '^  Plat  and  description  of  the  survey  of  the  out- 
boundaries  of  the  town  (now  city)  of  St.  Louis,"  made  and 
certified  by  the  surveyor-general,  if  not  absolutely  conclusive,  is 
at  least  primd  fade  evidence  that  it  is  in  conformity  with  the 
requirements  of  the  act  of  1812,  and,  for  tlie  purpose  of  tliis 
case,  that  is  all-sufficient.  No  evidence  is  necessary  to  support 
the  6ur>'ey,  and  there  is  none  on  the  record  competent  to  over- 
throw it. 

5.  If  the  survey  and  designation  of  the  lot  in  question  to  the 
use  of  schools  shall  be  lield  to  be  subject  to  review  in  a  collateral 
action  at  law,  still,  it  requires  the  production  of  no  evidence  in 
aid  of  it.  It  stands  for  proof  until  it  is  rebutted ;  and,  in  this 
case,  there  is  no  testimony  produced  by  the  defendant  below, 
competent  to  repel  or  impair  its  force. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

In  this  case,  the  school  commissioners  were  plaintiffs  in  their 
corporate  capacity,  and,  in  order  to  eject  the  defendant  below, 
were  bound  to  produce  a  legal  title  to  the  land  claimed.  Their 
title  depends  on  three  acts  of  congress,  passed  in  1812,  1824, 
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and  1831.  The  act  of  1812  confirmed,  to  private  owners  at  St. 
Louis  and  other  villages  in  Missouri,  town  lots,  out-lots,  and 
common-field  lots,  in,  adjoining,  and  belonging  to  the  towns,  and 
it  also  confirmed  to  the  towns  their  commons. 

This  act  made  it  the  duty  of  the  principal  surveyor  to  survey, 
or  cause  to  be  surveyed  and  marked,  (where  the  same  had  not 
already  been  done  according  to  law,)  the  out-boundary  lines  of 
the  said  several  towns  and  villages,  so  as  to  include  the  out-lots^ 
common-field  lots,  and  commons  thereto  respectively  belong- 
ing. 

The  second  section  provides,  ''  that  all  town  or  village  lots, 
out-lots,  or  common-field  lots,  included  in  such  surveys,  which 
are  not  rightfully  owned  or  claimed  by  any  private  individuals, 
or  held  as  commons  belonging  to  such  towns  or  villages,  or  that 
tlie  President  of  the  United  States  may  not  think  proper  to  re- 
serve for  military  purposes,  shall  be,  and  the  same  are  tliereby, 
reserved  for  the  support  of  schools  in  the  respective  towns  and 
villages :  Provided^  the  whole  quantity  of  lana  contained  in  the 
lots  reserved  for  the  support  of  schools  shall  not  exceed  one 
twentieth  of  the  whole  lands  included  in  the  general  survey  of 
any  town  or  village." 

The  first  section  of  the  act  of  the  26th  of  May,  1824,  requires 
the  owners  of  lots  which  are  confirmed  by  the  act  of  the  18th  of 
June,  1812,  within  eighteen  months  after  the  passage  of  the  act, 
^^  to  designate  their  said  lots  by  proving,  before  the  recorder  of 
land  titles,  the  fact  of  inhabitation,  cultivation,  or  possession  of 
their  said  lots,  and  the  boundaries  and  extent  of  each  claim,  so 
as  to  enable  the  surveyor-general  to  distinguish  the  private  from 
the  vacant  lots  appertaining  to  said  towns  and  villages." 

The  second  section  of  this  act  makes  it  the  duty  of  the  sur- 
veyor-general, immediately  after  the  expiration  of  the  time  al- 
lowed for  private  owners  to  prove  the  inhabitation,  cultivation, 
and  possession  of  their  lots,  '^  to  proceed,  under  the  instruction 
of  the  commissioner  of  the  general  land-office,  to  survey,  desig- 
nate, and  set  apart  to  the  said  towns  and  villages,  respectively, 
so  many  of  the  said  vacant  town  or  village  lots,  out-lots,  and 
common-field  lots,  for  the  support  of  schools  in  said  towns  and 
villages,  respectively,  as  the  President  shall  not,  before  that  time, 
have  reserved  for  military  purposes,  and  not  exceeding  one  twen- 
tieth part  of  the  whole  lands  included  in  the  genei*al  survey  of 
such  town  or  village,  according  to  the  provision  of  the  second 
section  of  the  act  of  the  18th  of  June,  1812 ;  and  also  to  survey 
and  designate,  as  soon  after  the  passage  of  this  act  as  may  be,  tlie 
commons  belonging  to  the  said  towns  and  villages,  according  to 
their  respective  claims  and  confirmations  under  said  act  of  con- 
gress, where  the  same  has  not  already  been  done." 
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By  the  third  section  of  the  act,  the  recorder  of  land  titles  is 
required  to  issue  a  certificate  of  confirmation  for  each  (private) 
claim  confirmed,  ^'  and,  as  soon  as  the  said  term  (eighteen 
months)  shall  have  expired,  furnish  the  surveyor-general  with 
the  list  of  lots  proved  to  have  been  inhabited,  cultivated,  or  pos- 
sessed, to  serve  as  his  guide  in  distinguishing  them  from  the 
vacant  lots  to  be  set  apart  as  above  described,  (for  the  use  of 
schools,)  and  siiall  transmit  a  copy  of  such  list  to  the  commis- 
sioner of  the  general  land-office/' 

On  the  27  th  of  January,  1831,  an  act  of  congress  was  passed, 
for  the  purpose  of  transferring  the  title  of  the  United  States  (if 
any)  remaining  in  the  property  belonging  to  the  several  towns 
and  villages  embraced  by  the  act  of  the  llth  of  June,  1812. 
'  The  first  section  relinquishes  to  the  inhabitants  of  the  several 
towns  and  villages  all  the  right,  title,  and  interest  of  the  United 
States  in  and  to  the  town  and  village  lots,  out-lots,  and  common- 
field  lots  confirmed  to  them  by  the  first  section  of  the  act  of  the 
13th  of  June,  1812.  The  second  section  relinquishes  all  right, 
title,  and  interest  of  the  United  States  in  and  to  the  town  and 
village  lots,  out-lots,  and  common-field  lots  reserved  for  the  sup- 
port of  schools,  by  the  act  of  1812,  in  the  respective  towns  and 
villages,  and  provides  that  '^  the  same  shall  be  sold  or  disposed 
of,  or  regulated,  for  the  said  purpose,  in  such  manner  as  may  be 
directed  by  the  legislature  of  the  State  of  Missouri." 

The  defendants  in  error  were  incorporated  by  a  public  act  of 
the  legislature  of  Missouri,  approved  the  13th  of  February, 
1888,  entitled  **  An  act  to  establish  a  corporation  in  the  city  of 
St.  Louis,  for  the  purpose  of  public  education."  By  the  ninth 
section  of  this  act,  the  title,  possession,  charge,  and  control  of  all 
lands  and  lots  in  or  near  St.  Louis,  granted  to  the  inhabitants 
for  school  purposes  by  any  act  of  congress,  is  vested  in  the 
board  of  school  commissioners,  with  power  to  dispose  of  and 
apply  the  same  to  tlie  purpose  of  education. 

At  the  trial,  the  (then)  plaintiff  gave  in  evidence  the  follow- 
ing documents,  among  others  :  — 

1.  A  plat  called  and  known  as  map  X,  being  certified  by  the 
surveyor-general  to  be  **  a  plat  and  description  of  the  survey  of 
the  out-boundary  lines  of  the  town  (now  city)  of  St.  Louis,  in 
the  Territory  (now  State)  of  Missouri,  as  it  stood  incorporated 
on  the  IStli  of  June,  1812,  including  the  out-lots,  common-field 
lots,  and  commons  thereto  belonging,  made  in  pursuance  of 
the  first  section  of  the  act  of  congress  approved  the  13th  of 
June,  1812,  entitled  ^  An  act  making  further  provision  for  set- 
tling the  claims  to  land  in  the  Territory  of  Missouri,'  which 
was  approved  and  certified  by  tlie  surveyor-general,  December  8, 
1840." 
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2.  A  certificate  of  the  surveyor-general,  in  pursuance  of  in- 
structions of  the  commissioner  of  the  general  land-office,  as 
follows :  — 

"  Assignment  and  Survey ^  No.  867. 

<^  Office  of  the  surveyor  of  public  lands  in  the  States  of  Illinois 
and  ACssouri,  St.  Louis,  June  15, 1848. 

*'  Under  the  instructions  of  the  commissioner  of  the  general 
land-office,  the  piece  of  land,  the  survey  of  which  is  herein 
platted  and  described,  has  been  legally  surveyed,  and  under  the 
instructions  aforesaid  it  is  hereby  designated  and  set  apart  to  the 
town  (now  city)  of  St.  Louis,  for  the  support  of  schools  therein^ 
in  conformity  with  the  second  section  of  the  act  of  congress, 
approved  the  26th  of  May,  1824,  entitled  an  act  supplementary 
to  an  act  passed  on  tiie  13th  day  of  June,  one  thousand  eight 
hundred  and  twelve,  entitled  *  An  act  making  furtlier  provisions 
for  settling  the  claims  to  land  in  the  Territory  of  Missouri ' ;  the 
said  piece  of  land  hereby  designated  and  set  apart  as  aforesaid 
is  situated  within  the  bounds  of  the  survey  directed  to  be  made 
by  the  first  section  of  the  act  of  the  18th  of  June,  1812,  afore- 
said, so  as  to  include  the  town-lots,  out-lots,  common-field  lots 
and  commons  of  the  town  of  St.  Louis ;  and  is  also  within  the 
limits  of  the  said  town  of  St.  Louis,  as  it  stood  incorporated  on 
the  13th  day  of  June,  1812;  and  does  not,  together  with  all 
other  land  designated  and  set  apart  to  the  town  of  St.  Louis  for 
the  support  of  schools,  under  the  aforesaid  second  section  of  the 
act  of  congress  of  the  26th  of  May,  1824,  amount  to  one  twen- 
tieth of  the  whole  lands  included  in  the  general  survey  directed 
to  be  made  of  said  town  of  St.  Louis,  by  the  aforesaid  first 
section  of  the  act  of  congress  of  tlie  13th  day  of  June,  1812 ; 
the  said  piece  of  land  was  not,  so  far  as  the  records  of  the  of- 
fice show,  rightfully  owned  or  claimed  by  any  private  individual 
on  the  said  13th  day  of  June,  1812  ;  nor  was  it  held  as  common 
belonging  to  the  said  town  of  Saint  Louis ;  neitlier  has  it  been 
reserved  by  the  President  of  the  United  States  for  military  pur- 
poses." 

Similar  certificates  are  found  in  the  record  for  other  parcels 
of  lands  assigned  to  the  use  of  schools,  but  not  involved  in  con- 
troversy. 

When  Louisiana  was  acquired,  the  lands  included  in  the  out- 
boundary  survey,  comprising  St.  Louis,  its  fields  and  commons, 
were  held  by  imperfect  rights,  the  legal  title  being  vested  in  the 
United  States,  as  they  had  previously  been  in  the  government 
of  Spain.  As  this  government  could  not  be  sued  in  its  own 
courts,  nor  coerced  to  perfect  equitable  claims  and  rights,  claim- 
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ants  had  to  relj  on  its  justice ;  and  as  congress  had  the  full  and 
sole  power  by  the  constitution  to  dispose  of  the  public  lands, 
and  to  make  needful  rules  and  regulations  for  that  purpose,  it 
followed  that  those  who  sought  tiues  must  obtain  them  on  the 
terms  that  congress  might  prescribe ;  and  more  especially  were 
the  donations  made  by  the  act  of  1812,  to  promote  education, 
regulated  by  this  rule. 

By  the  act  of  1812,  the  towns  acquired  the  promise  of,  and  an 
imperfect  title  to,  certain  vacant  lands  that  might  be  found  to 
exist  within  an  out-boundary  survey,  but  the  government  reserved 
to  itself  the  power  to  make  this  survey,  and  the  board  of  school 
directors  was  therefore  compelled  to  remain  passive  until  it  was 
completed,  and  the  private  claims  within  it  ascertained,  and 
until  the  United  States  designated  the  school  lands  compre- 
hended within  it 

Tliis  survey  was  completed  in  1840  by  the  surveyor-general, 
and  in  1843  he  fulfilled  the  duty  of  designating  the  school  lands, 
whereby  they  became  vested  in  the  authorities  of  Missouri. 
These  proceedings  exhausted  the  powers  of  the  surveyor-general 
under  the  acts  we  have  quoted ;  and  whatever  controversies 
may  now  arise,  in  reference  to  these  lands,  must  be  subject  to 
judicial  cognizance.    See  Elliott  v.  Piersol,  1  Pet.  841. 

Our  opinion  is,  that  the  school  lands  were  in  the  condition 
of  Spanish  claims  after  confirmation  by  the  United  States, 
without  having  established  and  conclusive  boundaries  made  by 
public  authority,  and  which  claims  depended  for  their  specific 
identity  on  surveys  to  be  executed  by  the  government.  The 
case  of  West  v.  Cochran,  17  How.  413,  lays  down  the  dividing 
line  between^  the  executive  and  judicial  powers  in  such  cases, 
to  wit:  That  imtil  a  designation,  accompanied  by  a  survey  or 
description,  was  made  by  the  surveyor-general,  the  title  attached 
to  no  land,  nor  had  a  court  of  justice  jurisdiction  to  ascertain 
its  boundaries. 

We  are  furthermore  of  opinion  that  the  certificate  of  the 

surveyor-general,  above  set  forth,  and  which  was  accepted  by 

the  grantees,  is  record  evidence  of  title,  by  the  recitals  in  which 

the  government  and  the  board  of  school  directors  are  mutually 

bound  and  concluded.     And  this  instrument,  declaring  that 

the  land  prescribed  was  reserved  for  the  support  of  schools,  and 

the  courts  of  justice  having  no  power  to  revise  the  acts  of  the 

surveyor-general  under  these  statutes,  as  respects  the  school 

lands,  it  is  not  open  to  them  to  inquire  whether  the  lands  set 

apart  were  or  were  not  lots  of  the  description  referred  to  in  the 

statutes.     The  parties  interested  have  agreed  that  this  land  was 

a  school  lot,  and  here  the  matter  must  rest,  unless  some  third 

person  can  show  a  better  title.    And  the  plaintiff  in  error  insists 
VOL.  xvm.  3 
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that  he  has  shown  a  better  one  bj  the  production  of  Duncan's 
entry  covering  the  land.  It  was  allowed  by  the  register  and 
receiver  at  St.  Louis,  May  2, 1836,  for  the  fractional  section  No. 
26,  by  virtue  of  a  pre-emption  claim  set  up  by  Duncan. 

Of  this  land,  the  designated  school  lot  claimed  by  the  plain- 
tiff below  includes  five  acres  and  -f^ihs  of  an  acre. 

The  entry  was  contested,  and  was  brought  to  the  considera- 
tion of  the  commissioner  of  the  general  land-office,  and  upon 
August  1, 1845,  he  instructed  the  register  and  receiver  that  only 
8^/^  acres  was  vacant  at  that  spot ;  the  residue  of  the  85^^/^  acres 
surveyed  as  fractional  section  2G,  had  been  located  on  private 
claims ;  nor  was  there  evidence  that  any  part  of  the  8^^  acres 
had  been  inhabited  as  required  by  the  pre-emption  laws.  Tills 
inquiry,  he  remarks,  was  however  unnecessary,  because  the 
8-^^  acres  had  been  reserved  for  the  support  of  schools  in  the 
town  of  St.  Louis  by  the  act  of  1812,  and  a  selection  of  said 
land,  for  that  purpose,  having  been  made  under  the  act,  ^<  it  can- 
not, therefore,  be  subject  to  the  operation  of  the  subsequent 
pre-emption  laws  of  1814  and  1816.'' 

He  further  declared:  ''In  addition  to  the  above  objection, 
the  said  land  is  within  the  corporate  limits  of  the  city  of  St. 
Louis,  as  established  in  1809,  and,  if  not  so  reserved,  would  not 
have  been  subjept  to  pre-emption  subsequent  to  that  time,  —  the 
principle  having  been  early  settled  in  a  pre-emption  case  for  land 
within  the  limits  of  the  town  of  Mobile,  that  the  right  of  pre- 
emption, designated  for  the  benefit  of  agriculturists,  could  not 
be  regarded  as  applicable  to  residents  within  the  bounds  of  an 
incorporated  city  or  town."  For  the  foregoing  reasons,  the  entry 
of  fractional  section  26,  for  35^^  acres,  was  cancelled,  and  the 
register  and  receiver  were  ordered  to  refund  the  purchase- 
money. 

On  these  facts,  the  circuit  court  gave  to  the  jury  the  follow- 
ing cliarge :  — 

''  The  court  is  asked  to  instruct  you,  that  the  claims  of  the 
respective  parties  to  the  land  in  controversy  must  depend  mainly 
upon  the  question,  whether  the  land  was  reserved  for  the  use  of 
schools  by  the  act  of  the  13th  of  June,  1812.  In  this  view  the 
court  concurs;  but  without  advising  you  more  at  large  upon 
that  subject,  as  requested,  gives  the  case  the  direction  indicated 
by  two  of  the  propositions  submitted,  one  on  either  side,  designed 
to  effect  a  comparison  between  the  titles  of  the  parties.  These 
are  as  follows :  — 

''  On  the  part  of  the  defendant, '  that  the  pre-emption  to  Robert 
Duncan  conferred  a  valid  claim  under  the  pre-emption  laws,  and 
that  he,  having  settled  upon  the  land  before  any  survey  thereof 
was  actually  made,  is  entitled  to  hold  it,  and  that  the  persons 
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deriving  title  from  said  Duncan  have  a  title  superior  to  the 
plaintiffs.' 

^*  On  the  other  hand,  it  is  insisted  ^  that  the  title  of  the  plain- 
tifls,  under  the  act  of  the  surveyor-general,  designating  and 
setting  apart  the  ground  in  controversy  to  ttie  plain tififs,  is  su- 
perior to  the  title  of  the  defendant,  under  an  entry  with  the 
register  and  receiver  of  the  land-office ' ;  and  of  this  opinion  is 
the  court.  The  jury  is  therefore  instructed,  that,  upon  the  titles 
exhibited  in  testimony  by  the  parties,  the  plaintiff  is  entitled  to 
recover. 

^*  The  court  adds,  that  the  defendant  has  the  right  to  impeach 
the  title  of  the  plaintiff,  the  same  and  to  the  same  extent  as  if 
the  entry  of  Duncan,  under  which  he  claims,  had  not  been 
vacated  by  the  commissioner  of  the  general  land-office.  And 
the  court  further  instructs  the  jury,  that  no  evidence  has  been 
adduced  on  the  part  of  the  defendant  competent  to  invalidate 
or  overthrow  the  plaintiff's  title,  and  therefore  the  jury  should 
find  for  the  plaintiff." 

The  conflicting  titles  both  depend  on  acts  of  congress,  and 
are  submitted  to  this  court  on  the  whole  record ;  and  which  we 
are  called  on  to  compare,  as  was  done  in  the  cases  of  Matthews 
t'.  Zane,  4  Cranch,  382 ;  Ross  t^.  Barland,  1  Pet.  664 ;  and  Jack- 
son V.  Wilcox,  13  Pet.  509.  This  follows  from  the  instruction 
given,  which  maintains  that  the  title  of  the  board  of  public 
schools,  under  the  certificate  of  the  surveyor-general,  setting 
apart  the  land  in  dispute  to  the  plaintiffs  below,  was  superior  to 
the  defendants'  title  under  Duncan's  entry  with  the  register  and 
receiver ;  and  that,  therefore,  the  jury  was  directed  to  find  for 
the  plaintiff.  This  general  instruction  raises  the  question, 
whether  the  land  was  subject  to  sale,  to  one  claiming  a  prefer- 
ence 6f  entry  under  the  pre-emption  laws. 

To  which  it  may  be  answered,  that  when  the  act  of  1812 
dedicated  certain  lands  for  the  purposes  of  education  to  the  use 
of  the  village  of  St.  Louis,  and  the  act  of  1831  vested  the  title 
to  these  lands  in  the  city,  such  lands  were  appropriated,  and  not 
subject  to  sale ;  they  were  beyond  the  reach  of  the  officers  of  the 
government,  nor  could  their  action  lawfully  extend  to  them, 
with  the  exception  that  they  could  be  ascertained  and  designated 
within  the  power  reserved.  Nor  could  Duncan  be  heard  to  say 
that  he  did  not  know  that  this  parcel  of  land  was  reserved.  The 
same  excuse  might  be  made,  and  with  a  much  greater  claim  to 
justice  and  propriety,  by  one  who  obtained  an  entry  on  land 
reserved  from  sale  for  military  purposes,  or  for  some  other  public 
use,  by  the  President ;  the  fact  of  which  reservation  was  hardly 
known  beyond  the  general  and  local  land-offices ;  yet  such  en- 
tries have  constantly  been  set  aside  as  absolutely  void,  or  as 
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voidable,  bj  the  department  of  public  lands.  The  case  of  Wil- 
cox V,  Jackson,  13  Pet.,  was  an  instance  of  the  first  kind,  where 
the  entry  was  pronounced  as  absolutely  void,  it  being  in  the 
notorious  limits  of  a  reservation  for  military  purposes ;  and  so 
here  the  entry  of  Duncan  was  within  the  notorious  limits  of  the 
city  of  St.  Louis,  according  to  the  record  of  incorporation  made 
by  the  court  of  common  pleas  for  St.  Louis  county,  in  1809, 
and  which  city  limits  are  recognized  by  the  department  of  pub- 
lic lands  and  by  the  out-boundary  survey,  as  the  existing  limits 
when  the  act  of  1812  was  passed.  This  appears  from  the  doc- 
uments offered  in  evidence,  on  which  the  instruction  to  the  jury 
was  founded.  We,  therefore,  concur  with  the  views  expressed 
by  the  state  courts  and  those  of  the  commissioner  of  the  general 
land-office,  that  Duncan's  entry  was  invalid. 

As  this  concurrence  with  the  state  courts  is  conclusive  of  the 
controversy,  we  do  not  deem  it  necessary  to  examine  further  into 
the  titles  and  instructions  given  to  the  jury. 

It  is  proper  to  remark,  that  we  are  here  dealing  with  the  sur- 
vey, (marked  X,)  and  ascertaining  its  effect  as  regards  the  lands 
5 ranted  and  allotted  for  school  purposes,  and  are  not  to  be  un- 
erstood  as  having  expressed  any  opinion  on  the  effect  of  this 
outrboundary  survey  on  titles  situated  beyond  it,  and  claimed 
to  have  been  confirmed  by  the  act  of  1812,  or  which  were  sub- 
ject to  be  identified  by  the  recorder  of  land  titles,  under  the  act 
of  1824. 

For  the  reasons  above  stated,  it  is  ordered  that  the  judgment 
of  the  supreme  court  of  Missouri  be  affirmed. 


Isaac  Habtshobn,  Plaintiff  in  Error,  v.  Horace  H.  Dat. 

If  the  defendant  in  error  files  a  codt  of  the  record  before  the  expirttion  of  the  time 
which  it  allowed  to  the  plaintiff  m  error  to  file  it,  and  afterwards  the  plaintiff  in 
error  files  the  record  in  proper  time,  the  case  made  by  the  defendant  in  error  will  be 
dismissed. 

This  case  was  brought  up,  by  writ  of  error,  from  the  circuit 
court  of  the  United  States  for  the  District  of  Rhode  Island. 

The  defendant  in  error  filed  the  record,  and  docketed  the  case 
on  the  24th  of  November,  1855,  and  on  the  ensuing  1st  of  Decem- 
ber the  plaintiff  in  error  filed  his  copy  of  the  record,  within  the 
period  allowed  him  by  the  68d  rule  of  court. 

Mr.  Gillette  for  the  defendant  in  error,  moved  tlie  court  for  leave 


DECEMBER   TERM,  1855.  29 

Hartshorn  v.  Dajr. 

to  withdraiT  the  record  filed  by  him  in  order  to  have  the  same 
forthwith  printed  at  his  own  expense. 

Upon  which  motion,  Mr.  Justice  McLEAN  delivered  the  opin- 
ion of  the  court. 

In  the  above  case,  a  motion  was  made  by  the  defendant  that 
he  be  permitted  to  withdraw  the  record  filed  and  docketed  by 
him,  and  have  it  printed  at  his  own  expense,  without  losing  its 
place  on  the  docket. 

Rule  63,  published  in  16  How.  requires  that,  when  an  appeal 
on  writ  of  error  shall  be  taken  to  this  court  thirty  days  before 
the  commencement  of  the  ensuing  term,  the  record  shall  be  filed 
within  the  first  six  days  of  the  term ;  and  if  the  plaintiff  in  error 
or  appellant  shall  fail  to  comply  with  this  rule  tlie  defendant  in 
error  or  appellee  may  have  the  cause  docketed  and  dismissed, 
upoi^  producing  a  certificate  of  the  clerk  of  the  court  wherein 
the  judgment  or  decree  was  rendered,  stating  the  cause,  and  cer- 
tifying that  such  writ  of  error  or  appeal  has  been  duly  sued  out 
and  dlowed. 

But  the  rule  states,  the  defendant  in  error  or  appellee  may,  at 
his  option,  docket  the  case  and  file  a  copy  of  the  record  with  tlie 
derk  of  the  court ;  and  if  the  case  is  docketed  and  a  copy  of  the 
record  filed  with  the  clerk  of  this  court,  by  either  party,  within 
the  periods  of  time  above  limited  and  prescribed  by  this  rule,  the 
case  shall  stand  for  argument  at  the  term. 

The  above  case  was  docketed  in  this  court,  by  the  defendant  in 
error,  before  the  expiration  of  the  time  allowed  the  plaintiff  to 
file  the  record. 

The  plaintiff  in  error  filed  the  record  and  had  the  cause  dock- 
eted, before  the  expiration  of  the  six  days  after  the  commence- 
ment of  the  term ;  he  was  therefore  within  the  rule,  and  was 
guilty  of  no  laches.  Had  he  failed  to  do  this,  the  defendant,  on 
the  certificate  of  the  clerk,  might  have  docketed  and  dismissed 
the  cause,  or  he  might  have  procured  the  record  and  docketed 
the  case  which,  under  the  rule,  would  stand  for  argument  at  the 
present  term.  But  the  case  cannot  be  dismissed  or  docketed  by 
the  defendant,  unless  the  plaintiff  in  error  or  appellant  shall  be 
in  default. 

The  above  cause  is,  therefore,  dismissed. 

Order. 

Mr.  OUlei^  of  counsel  for  the  defendant  in  error  having  moved 
the  court  on  a  prior  day  of  the  present  term,  for  leave  to  with- 
draw this  record  in  order  to  have  the  same  printed  forthwith, 
and  it  appearing  to  the  court  that  this  record  was  filed  and 

docketed  at  the  instance  of  the  defendant  in  error,  on  the  24th 

8* 
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day  of  November  last,  and  it  also  appearing  that  the  plaintifif  in 
error  had  filed  the  record  and  docketed  the  case,  on  the  1st  of 
December  last,  within  the  period  allowed  him  hy  the  68d  rule  of 
court,  it  is  considered  by  the  court  that  this  cause  was  filed  and 
docketed  prematurely  by  the  defendant  in  error,  and  should  be 
dismissed  —  whereupon  it  is  now  here  ordered  by  this  court  that 
this  cause  be  stricken  from  the  docket  and  that  die  record  there- 
of be  delivered  to  the  defendant  in  error. 


Thb  United  States,  Appellants,  v.  John  C.  Fremont. 

where  the  record  is  not  filed  hj  the  appelUnt,  within  the  time  prescribed  hj  t^e  rales 
of  this  coarty  and  the  appellee  files  a  copy  of  it,  the  appeal  ml  be  dismissed  npon 
his  motion. 

Also,  where  a  mandate  went  down  from  this  court  to  the  district  court  of  the  United 
States  for  the  northern  district  of  California,  and  that  court  entered  a  decree  accord- 
ing to  the  mandate,  this  furnishes  no  ground  for  an  appeal,  and  the  case  will  be  dis- 
missed upon  that  ground. 

This  was  an  appeal  from  the  district  court  of  the  United  States, 
for  the  northern  district  of  California,  and  was  a  sequel  to  the 
same  case  reported  in  17  How.  553. 

As  the  case  involved  a  principle  somewhat  novel,  and  especial- 
ly an  important  point  of  practice,  the  reporter  thinks  it  proper  to 
insert  the  papers  upon  which  the  motion  to  dismiss  the  appeal 
was  founded. 

The  appellee,  J.  C.  Fremont,  (by  his  counsel,)  moves  to  dis- 
miss this  appeal,  and  brings  here  into  court  the  certificate  of  the 
clerk  of  the  district  court  of  the  United  States  for  the  northern 
district  of  California,  stating  the  case,  and  certifying  the  appeal 
as  prayed,  allowed,  and  sued,  (at  the  instance  and  prayer  of  the 
attorney  for  the  United  States  for  the  district  aforesaid,)  for  and 
on  behalf  of  the  United  States,  in  the  month  of  July  of  the  pres- 
ent year  1855  — 

And  for  causes  of  dismissal,  the  following  are  assigned  and 
shown. 

1.  That  the  said  appeal  is,  in  fact  and  truth,  nothing  but  an 
appeal  from  the  opinion  and  decree  and  mandate  of  this 
supreme  court  of  the  United  States,  pronounced  between  the 
same  parties,  at  December  term,  1854,  (reported  in  17  How. 
553,  576,)  entered  of  record  in  the  said  district  court  of  the 
United  States  for  the  northern  district  of  California,  in  strict 
conformity  with  the  opinion  and  mandate  of  this  supreme  court, 
and  made  the  decree  of  said  district  court.     Wherefore  the 
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appeal,  so  as  aforesaid  prayed  and  allowed,  is  subversive  of  order 
and  due  subordination,  in  derogation  of  the  supreme  judicial 
power  and  authority  of  the  supreme  court  of  the  United  States 
as  established  by  the  constitution,  unlawful  in  the  inception, 
tending  in  its  consequences,  (if  indulged,)  to  vexatious  delay 
and  endless  litigation. 

2.  Because  the  party  appellant  has  failed  to  docket  the  case 
and  file  the  record  thereof  with  the  clerk  of  this  court  within  the 
first  six  days  of  this  term,  as  required  by  the  rules  of  this  court. 

The  appellee  further  moves  for  permission  to  take  out  a  copy 
of  the  dismission,  when  granted,  forthwith,  in  order  to  prevent 
further  delay. 

Jones,  Crittenden,  and  Bibb, 

Dec.  14, 1855.  for  Appellee. 

Mandate  Supreme  Court  United  States. 

United  States  of  America^  ss. 

The  President  of  the  United  States  of  America,  to  the  Honor- 
able the  judge  of  the  district  court  of  the  United  States  for 
the  northern  district  of  California :  Greeting :  — 

Whereas  lately,  in  the  district  court  of  the  United  States  for 
the  northern  district  of  California,  before  you,  in  a  cause 
between  the  United  States,  appellants,  and  John  0.  Fremont, 
claimant  and  appellee ;  the  decree  of  the  said  district  court  was 
in  the  following  words,  namely :  — 

This  cause  coming  on  to  be  heard  at  the  above  stated  term, 
on  appeal  from  the  final  decision  of  the  commissioners  to  ascer- 
tain and  settle  private  land  claims  in  the  State  of  California, 
under  the  act  oi  congress  approved  March  8,  1851,  upon  the 
transcript  of  the  proceedings  and  decision,  and  the  papers  and 
evidence  on  which  said  decision  was  founded,  and  also  upon  the 
testimony  and  depositions  taken  before  this  court,  and  the 
arguments  of  counsel  for  the  United  States  and  for  the  claimant 
being  heard,  it  is  ordered,  adjudged,  and  decreed,  that  the  deci- 
sion of  the  said  commissioners  be  in  all  things  reversed  and 
annulled,  and  that  the  said  claim  be  held  invalid  and  rejected, 
*'  as  by  the  inspection  of  the  transcript  of  the  record  of  the  said 
district  court  which  was  brought  into  the  supreme  court  of  the 
United  States,  by  virtue  of  an  appeal  agreeably  to  the  act  of 
congress  in  such  cases  made  and  provided,  fully  and  at  large 
appears. 

And  whereas  in  the  present  term  of  December,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty-four,  the  said 
eause  came  on  to  be  heard  before  the  said  supreme  court  on  the 
said  transcript  of  the  record,  and  was  argued  by  counsel,  on 
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consideration  whereof  it  is  the  opinion  of  this  court  that  the 
claim  of  the  petitioner  to  the  land  as  described  and  set  forth  in 
the  record  is  a  good  and  valid  chum.  Whereupon  it  is  now 
here,  ordered,  adjudged,  and  decreed,  by  this  court,  that  the  de- 
cree of  the  said  district  court  in  this  case  be  and  the  same  is 
hereby  reversed,  and  that  this  cause  be  and  the  same  is  hereby 
remanded  to  the  said  district  court  for  further  proceedings  to  be 
had  therein,  in  conformity  to  the  opinion  of  this  court. 

You,  therefore,  are  hereby  commanded  that  such  further  pro- 
ceedings be  had  in  said  cause,  in  conformity  to  the  opinion  and 
decree  of  this  court  as  according  to  right  and  justice,  and  the 
laws  of  the  United  States,  ought  to  be  had,  the  said  i4>peal  not- 
withstanding. 

Witness  the  Honorable  Roger  B.  Taney,  chief  justice  of  said 
supreme  court,  the  first  Monday  of  December,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty-four. 

Wm.  Thomas  Cabboll, 
Ckrk  Supreme  Court  of  the  United  States. 

Indorsed :  Filed  June  4, 1855. 

JoHK  A.  Monroe,  Clerk. 
By  W.  H.  Cheyers,  Deputy. 

Decree  of  United  States  District  Court. 

The  United  States,  appellants, ) 

V.  >  Stated  term,  June  27, 1855. 

John  C.  Fremont,  appellee.     ) 

Comes  now  the  said  John  C.  Fremont,  by  his  attorney,  and 
the  United  States  by  theirs,  also  come,  and  the  mandate  of  the 
supreme  court  of  the  United  States  having  been  filed  in  this 
court,  duly  authenticated  under  the  seal  of  the  said  supreme 
court,  and  certified  by  the  clerk  thereof — whereby  it  appears 
that  at  the  December  term  of  said  supreme  court,  1854,  that  is 
to  say,  on  the  10th  day  of  March,  1855,  upon  the  appeal  by  the 
said  John  C.  Fremont,  from  the  decree  of  this  court,  reversing 
the  decision  of  the  said  commissioners,  and  holding  invalid  and 
rejecting  the  claim  of  the  said  John  C.  Fremont,  (the  said  appeal 
having  come  on  to  be  heard  before  the  said  supreme  court,  upon 
the  transcript  of  the  record  of  this  court,)  the  said  supreme  court 
rendered,  and  pronounced  a  judgment  and  decree  in  the  follow- 
ing words  to  wit :  '^  It  is  the  opinion  of  this  court  that  the  claim 
of  the  petitioner  to  the  land  as  described  and  set  forth  in  the 
record,  is  a  good  and  valid  claim.  Whereupon,  it  is  now  here 
adjudged  and  decreed  by  this  court  that  the  decree  of  the  said 
district  court  in  this  cause  be  and  the  same  is  hereby  reversed, 
and  that  this  cause  be  and  the  same  is  hereby  remanded  to  tlie 
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said  district  court  for  further  proceedings  to  be  had  therein  iu 
conformity  to  the  opinion  of  this  court. 

It  is  therefore  ordered,  adjudged,  and  decreed,  by  this  court, 
that  the  claim  of  the  said  John  0.  Fremont,  to  the  land  as  de- 
scribed and  set  forth  in  the  record,  is  a  good  and  valid  claim, 
and  that  the  said  claim  be  and  the  same  is  hereby  confirmed  to 
tlie  extent  of  ten  souare  leagues,  the  quantity  specified  in  the 
original  grant,  set  forth  in  the  record,  and  within  the  limits 
therein  mentioned,  the  said  land  to  be  surveyed  in  the  form  and 
divisions  prescribed  by  law  for  surveys  in  California  and  in  one 
entire  tract. 

M.  Hall  McAllister, 
(XrcuU  Judge  United  Slates  District  of  California. 

OoDEN  Hoffman,  Jr. 
UnUed  States  District  Judge. 
Indorsed :  Filed  June  27, 1855. 

John  A.  Monbob,  Ckrk. 
By  W.  H.  Chevebs,  Deputy. 

Notice  qf  Appeal 

District  court  of  the  United  States  in  and  for  the  northern 
district  of  California. 

The  United  States,  appellants, 

John  C.  Fremont,  appellee. 

Sir :  The  United  States  intend  to  appeal  from  the  final  decree 
of  the  court  in  this  cause. 

S.  W.  Inge, 
United  States  District  Attorney. 

To  John  A.  Moneoe,  Esq.,  Cflerk. 

Indorsed :  Filed,  June  27, 1855. 

John  A.  Monroe,  Clerk. 
By  W.  H.  Chevebs,  Deputy. 


District  court  of  the  United  States  in  and  for  the  northern 
district  of  California. 

The  United  States,  appellants, 

V. 

John  C.  Fremont,  appellee. 

Sir :  The  United  States  intend  to  appeal  from  the  final  decree 
of  the  court  in  this  cause. 

S.  W.  Inge, 
United  States  District  Attorney. 
To  VoLNBY  E.  Howard,  Esq. 
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MarshoTs  Return. 

I  served  this  notice  in  person,  by  copy,  on  V.  E.  Howard,  this 
27th  day  of  June,  1855. 

W.  H.  Richardson,  United  Slates  Marshal. 
By  Q.  E.  Sewell,  Deputy. 

Indorsed :  Filed,  June  28, 1855. 

John  A.  Monroe,  Clerk. 

By  W.  H.  Chevers,  Deputy. 


In  the  district  court  of  the  United  States  for  the  northern  dis> 
trict  of  Oalifornia. 

The    United    States  )    Appeal  from  the  board  of  commissioners 
t;.  >  to  ascertain  and  setde  private  land-claims 

John  C.  Fremont    )  in  California. 

Be  it  remembered  that  on  the  return  of  the  mandate  from  the 
supreme  court  of  the  United  States,  (in  the  appeal  from  the 
decision  of  this  court  heretofore  rendered  in  tliis  cause,)  the  said 
John  C.  Fremont  moved  the  court  to  pronounce  a  decree  in  pur- 
suance of  said  mandate,  in  the  form  of  the  decree  in  that  be- 
half in  the  record  of  this  cause  appearing,  ^cxcept- 
Bill  of  eX'  ing  the  following  words,  to  wit :  ^^  The  said  land  to 
ceptions.  be  surveyed  in  the  form  and  divisions  prescribed  by 
law  for  surveys  in  California,  and  in  one  entire 
tract,")  to  which  motion  the  attorney  for  the  United  States 
objected,  and  after  arguments,  the  court,  on  June  27,  1855, 
refused  to  render  the  decree  as  prayed  by  the  said  John  0. 
Fremont,  but  added  thereto  the  words  above  quoted,  as  to  the 
mode  of  survey,  and  rendered  the  decree  in  this  behalf  accord- 
ingly, to  which  decision  of  the  court  (adding  the  above  quoted 
words)  and  to  the  said  portion  of  said  decree  directing  the  mode 
of  survey,  the  said  John  C.  Fremont  by  his  counsel,  at  the 
proper  time,  duly  excepted,  and  prayed  that  this  his  exception 
be  signed  and  sealed  by  the  court,  and  made  a  part  of  the  record 
of  tills  cause,  which  is  accordingly  done. 

M.  Hall  McAlustbr, 
Circuit  Judge  United  States  for  the  District  of  California^  and 
Presiding  Officer  United  States  District  Court. 

Ogden  Hoffman,  Jr. 
United  States  District  Judge^  Nortliem  District  of  California. 

Indorsed :  Filed,  June  28, 1855. 

John  A.  Monroe,  Clerk. 

By  W.  H.  Chevbbs,  Deputy. 
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Order  granting  Appeal. 

At  a  stated  term  of  the  district  court  of  the  United  States  of 
America,  for  the  northern  district  of  Oalifomia,  held  at  the  court- 
house in  the  city  of  San  Francisco  on  Monday,  the  28d  day  of 
July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-five. 

Present:  —  ^^^  ^  ^  McAlustbb,  Circuit  Judge. 

Hon.  Oqden  Hoffman,  Jr.,  District  Judge. 

The  United  States,  appellants, 

V. 

John  C.  Fremont,  appellee. 

In  this  case,  on  application  of  the  United  States  attorney, 
made  in  open  court,  it  is  ordered  by  the  court,  that  an  appeal 
on  behalf  of  the  United  States  from  the  final  decision  of  tliis 
court  rendered  in  said  cause  at  the  present  term  be  and  the 
same  is  hereby  granted. 

And  that  a  certified  transcript  of  the  pleadings,  evidence, 
depositions,  and  proceedings  in  the  said  cause  be  sent  to  the 
supreme  court  of  the  United  States,  without  delay. 

Indorsed :  Filed  July  28, 1855. 

John  A.  Monboe,  Clerk. 
By  W.  H.  Chbvbrs,  Deputy. 

United  States  of  America. 

Northern  District  of  Califomia. 

I,  John  A.  Monroe,  clerk  of  the  district  court  of  the  United 
States  of  America  for  the  northern  district  of  California,  do 
hereby  certify  that  the  annexed  pages  from  one  to  one  hundred 
and  twenty  inclusive,  contain  a  full,  true,  and  correct  transcript 
of  the  record  on  file  from  the  Board  of  Land  Commissioners, 
together  with  the  pleadings,  depositions,  orders,  opinion,  decrees, 
bond,  mandate  of  the  supreme  court  of  the  United  States,  and 
tlie  proceedings  thereon  in  this  court,  filed  in  this  oflice  in  the 
case  entitled:  The  United  States,  appellants,  v.  John  C.  Fre- 
mont, appellee. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  the  said  court,  this  18th  day  of  October,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-five,  and  of 
our  Independence  the  eightieth. 

John  A.  Monroe,  Clerk. 
By  W.  H.  Chevers,  Deputy. 
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Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  northern  district  of  California. 

A  final  decree  was  entered  in  this  case  at  the  last  term,  and  a 
mandate  was  issued  to  the  district  court,  directing  such  further 
proceedings  in  conformity  to  the  opinion  and  decree  of  this  court, 
as  according  to  right  and  justice,  and  the  laws  of  the  United 
States,  ought  to  be  had. 

This  court  reversed  the  decision  of  the  district  court,  and  or- 
dered, adjudged,  and  decreed,  that  the  claim  of  the  said  John 
C.  Fremont,  to  the  land  as  described,  and  set  forth  in  the  record, 
is  a  good  and  valid  claim ;  and  that  the  said  claim  be,  and  the 
same  is  hereby  confirmed  to  the  extent  of  ten  square  leagues, 
the  quantity  specified  in  the  original  grant,  set  forth  in  the  record 
and  within  the  limits  therein  mentioned,  the  said  land  to  be  sur- 
veyed in  the  form  and  divisions  prescribed  by  law  for  surveys  in 
Cdifornia,  and  in  one  entire  tract.'' 

The  mandate  was  filed  in  the  district  court,  and  the  counsel 
of  Fremont  moved  the  court  for  an  order  in  pursuance  of  said 
mandate,  in  the  form  of  the  decree  in  that  behalf  elsewhere  in 
the  record  of  the  case  appearing,  excepting  the  following  words, 
"  the  said  land  to  be  surveyed  in  the  form  and  divisions  pre- 
scribed by  law,  for  surveys  in  California,  and  in  one  entire 
tract,"  wliich  motion  was  opposed  by  the  district  attorney  of  the 
United  States.  The  district  court  entered  the  decree  upou  its 
record,  refusing  to  omit  the  words,  moved  by  the  appellee,  and 
to  this  refusal  his  counsel  excepted. 

No  further  proceedings  were  had,  as  appears  from  the  record ; 
and  at  a  subsequent  day  of  the  district  court,  the  attorney  of  the 
United  States  applied  for  an  appeal  in  open  court,  in  behalf  of 
the  United  States,  from  the  final  decision  of  that  court,  at  the 
above  term,  which  was  granted. 

The  appeal  was  allowed  the  23d  of  July,  1855,  more  than  three 
months  before  the  commencement  of  the  present  term  of  this 
court;  and  no  record  of  the  case  having  been  filed  within  six 
days,  after  the  commencement  of  tiie  term,  as  the  rule  requires, 
a  record  of  the  case  being  filed  by  the  appellee,  a  motion  is  made 
to  dismiss  the  appeal  on  the  ground  that  there  was  no  action  of 
the  district  court  on  which  an  appeal  could  be  taken.  And  also, 
on  the  ground  that  the  appellants  have  failed  to  file  the  record 
within  the  rule. 

It  was  the  duty  of  the  appellants  to  file  the  record  and  docket 
the  cause,  within  the  first  six  days  of  the  present  term  ;  the  de- 
cree appealed  from  having  been  entered  sixty  days  before  the 
commencement  of  the  present  term.  With  the  exception  of 
California,  Oregon,  Wasliington,  New  Mexico,  and  Utah,  appeals 
or  writs  of  error  allowed  are  required  to  be  docketed  witliin  the 
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first  six  days  of  the  term,  if  entered  or  allowed,  thirty  days 
before  its  commencement. 

The  appellants  having  failed  to  file  the  record,  it  was  filed  by 
the  appeUoe,  which  entitles  him,  under  the  rale,  to  have  the 
cause  dismissed. 

But  the  counsel  for  the  appellee  insist  that  the  appeal  should 
be  dismissed,  on  the  ground  that  it  was  taken  with  the  intent 
to  bring  before  this  court  a  review  of  its  decree  entered  at  the 
last  term.  As  there  was  no  action  by  the  district  court,  except 
the  entry  of  the  mandate  upon  its  records,  the  appeal  brings 
before  us  only,  that  which  was  transmitted  to  the  district  court 
by  the  mandate.  This  is  an  irregular  procedure ;  and  it  must 
have  been  entered  without  a  particular  examination  by  the 
court. 

The  appeal  is  dismissed,  and  the  clerk  is  directed,  forthwith, 
to  certify  this  decision  to  the  district  court. 

Ut.  Justice  CATRON. 

I  agree  that,  by  the  19th,  80th,  4Sd,  and  68d  rules  governing 
the  practice  of  this  court,  the  record  presented  was  not  filed  in 
time,  and  that  therefore  the  appeal  must  be  dismissed  for  want 
of  prosecution.  But  I  do  not  concur  that,  on  the  present  motion 
to  dismiss,  we  ought  to  decide  the  question,  whether  the  district 
court  could  or  could  not  allow  the  appeal  on  the  decree  made 
there,  on  the  ground  that  the  decree  did  not  conform  to  the 
mandate  of  this  court. 

The  motion  to  dismiss  for  want  of  prosecution,  and  the 
motion  to  dismiss  for  want  of  jurisdiction,  to  entertain  the 
appeal,  are  difierent  and  distinct  in  their  character ;  the  one  only 
dismisses  the  appeal  and  allows  a  second ;  and  the  other  bars  it. 

The  practice  has  been,  when  the  record  was  not  filed  in  time, 

for  the  defendant  in  error,  or  appellee,  to  produce  a  certificate 

from  the  clerk,  or  a  copy  of  the  record  duly  certified,  showing 

tliat  the  writ  of  error  or  appeal  had  been  taken,  and  that  it 

operated  as  a  supersedeas^  when  the  cause  was  docketed'  and 

dismissed.    But  when  a  motion  was  made  to  dismiss  the  cause 

for  want  of  jurisdiction  in  this  court  to  entertain  the  writ  of 

error  or  appeal;  or  in  other  words,  want  of  authority  in  the 

court  below  to  allow  it,  (which  is  the  question  here,)  then  the 

record  was  ordered  to  be  printed,  briefs  filed,  and  the  question 

discussed  in  the  usual  way.     Nor  has  it  ever  occurred  in  my 

experience  in  this  court,  to  set  down  a  cause  to  be  heard  at  the 

same  time,  on  both  motions.     The  consequence  must  be  in  such 

a  proceeding,  tliat  if  the  plaintiff  in  error  is  turned  out  of  court 

for  his  neglect,  in  not  filing  the  record  in  time,  he  has  no  power 

to  move  for  a  certiorari  to  amend  the  record,  filed  by  the  othor 
VOL.  xvni.  4 
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side,  aud  then  this  court  bars  a  second  appeal  bj  further  adjudg- 
ing that  no  jurisdiction  existed  in  the  in&rior  court  to  allow  it. 
And  such  is  the  judgment  in  this  case. 

Some  of  the  most  stringent  controversies  that  have  come 
before  us,  have  arisen  on  motions  to  dismiss  for  want  of  juris- 
diction, and  especially  in  causes  brought  here  from  state  courts 
under  the  25th  section  of  the  judiciary  act. 

The  idea  in  such  cases,  that  a  state  court  decision  should  in 
effect  be  affirmed,  and  the  plaintiff  in  error  barred,  by  dismiss- 
ing case  for  want  of  jurisdiction,  on  Uie  presentment  of  a  manu- 
script record,  without  furnishing  the  court  with  even  a  brief  (as 
was  done  here)  is  not  only  contrary  to  our  established  practicOi 
but  is  calculated  to  do  great  mischief  to  suitors. 

In  the  instance  before  us,  I  never  saw  the  papers  until  after  I 
beard  the  opinion  of  the  majority  of  the  court  read.  I  deemed 
it  unimportant,  on  the  first  question,  to  read  the  record,  as  it  had 
not  been  filed  in  time,  nor  was  a  valid  excuse  offered  for  the 
delay.  On  the  second  question,  I  had  then  formed  no  opinion. 
In  his  remarks,  the  attorney-general  referred  us  to  a  letter  of  the 
district  attorney  of  the  United  States  for  the  northern  district 
of  California,  which  was  officially  written  to  the  secretary  of  tlie 
interior,  and  presented  to  us,  as  part  of  the  attorney-general's 
alignment,  setting  forth  the  reasons  why  the  appeal  was  prose- 
cuted. These  reasons,  in  substance,  are,  that  this  court,  in  its 
opinion  delivered  by  the  chief  justice  at  the  last  term  (17  How. 
565),  remanded  the  cause,  aud  directed  the  court  below  to  enter 
a  decree  conformably  to  that  opinion ;  which  opinion  (ibid.  558) 
declared :  ^*  That  if  any  other  person  within  the  limits  where  the 
quantity  granted  to  Alvarado  should  be  located  had  afterwards 
obtained  a  grant  by  specific  boundaries  before  Alvarado  had 
made  his  survey,  the  title  of  the  latter  grantee  could  not  be 
impaired  by  any  subsequent  survey  for  iJvarado ;  and  that  as 
between  individual  claimants  fi'om  the  government,  the  title  of 
the  party  wlio  had  obtained  a  grant  for  the  specific  land  would 
be  the  superior  and  better  one." 

And  it  is  insisted,  in  this  argument,  that  the  district  court 
should  have  inserted  in  its  decree  the  foregoing  conclusions, 
and  have  protected  individual  titles  and  rights  in  the  region  of 
country  where  Colonel  Fremont's  claim  might  be  located,  order- 
ing that  such  lands  should  be  excluded  from  the  survey  as 
Fremont's  land,  although  they  were  embraced  within  its  out* 
boundaries.  And,  secondly,  that,  in  the  opinion  of  this  court, 
the  district  court  was  directed  to  cause  the  grant  to  Alvarado  to 
be  surveyed,  '*  in  the  form  and  divisions  prescribed  by  law  for 
surveys  in  California."  But  that  it  had  made  no  decree  as  to 
the  form  of  the  survey,  and  disregarded  the  instruction,  leaving 
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it  to  the  surveyor  to  ascertain  the  law,  and  to  locate  the  land, 
according  to  the  law  of  California,  whether  it  was  Mexican  or 
United  States  law;  whereas,  it  is  insisted  that  the  true  con- 
struction of  the  grant  to  Alvarado,  (as  to  the  manner  in  which 
it  shall  be  surveyed,)  was  a  judicial  question ;  and  that,  as  the 
concession  was  for  the  purposes  of  cultivation  and  pasturage,  a 
survey  should  be  made  of  lands  suited  to  these  purposes,  and 
that  the  district  court  ought  so  to  have  adjudged  and  decreed 
and  to  have  excluded  a  survey  of  barren  mountains,  including 
improved  gold-mines,  contrary  to  the  plain  intention  of  tbe 
parties  to  &e  grant  as  originally  made. 

The  questions  presented  were  supposed  to  be  of  grave  impor- 
tance and  much  dijBSculty,  and,  therefore,  no  imputation  of  unfair 
and  oppressive  conduct  should  be  cast  on  the  officer  of  the  gov- 
ernment who  prayed  this  appeal,  under  the  express  sanction  of 
the  district  court. 

It  is  manifest  that  Fremont,  the  appellee,  believed  he  might 
appeal,  if  he  saw  proper  to  do  so.  He  took  a  bill  of  exceptions, 
and  had  it  signed  by  the  court,  to  its  ruling,  that  his  claim 
should  be  surveyed  in  one  tract.  As.  no  bill  of  exceptions  lies, 
in  cases  of  this  description,  an  appeal  could  have  been  prose- 
cuted, on  the  affirmative  fact,  that  too  much  had  been  inserted 
in  the  decree,  contrary  to  the  mandate  of  this  court ;  so,  on  the 
other  hand,  if  not  enough  was  put  into  the  decree,  to  execute  the 
mandate,  an  appeal  would  equally  lie.  As  a  general  rule,  this 
is  undoubted.  It  is  plainly  apparent  that  both  parties,  and  the 
court,  believed  that  an  appeal  would  lie. 

I  hold  it  to  be  true,  however,  that  the  appeal  should  not  have 
been  allowed.  By  the  treaty  of  peace  with  Mexico,  the  legal 
title  to  the  public  lauds  in  California  was  vested  in  tlie  United 
States,  onerated  with  private  claims  to  parts  thereof.  Alvarado's 
claim  was  presented  as  one  of  this  character,  and  being  brought 
before  this  court,  was  pronounced  to  be  a  good  and  subsisting 
claim ;  and  furthermore,  that  all  the  conditions  it  contained  were 
subsequent  conditions,  which,  by  the  treaty,  ceased  to  have  any 
binding  force ;  and,  therefore,  they  were  struck  from  the  grant 
as  being  no  necessary  part  thereof.  It  was  also  held  that  the 
claim,  in  this  condition,  was  assignable,  and  properly  assigned 
to  Colonel  Fremont ;  and,  as  there  was  no  grant  to  any  specific 
tract  of  land,  that  Colonel  Fremont  held  a  common  interest  in 
the  public  lands  generally,  lying  within  a  large  section  of  country 
described  in  the  grant. 

This  decision  reduced  the  claim  to  the  condition  of  a  mere 
floating  land-warrant,  that  could  not  be  located  by  judicial  au- 
thority, more  than  an  ordinaiy  floating  warrant  can  be  located 
by  the  decree  of  a  court ;  and,  therefore,  when  seeking  location 
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it  must,  of  necessity,  address  itself  to  the  executiye  or  legislative 
power. 

Tlie  district  court,  having  entered  the  decree  as  directed,  had 
no  jurisdiction  to  take  any  further  step  in  the  cause.  It  follows 
that  the  executive  department  must  determine  for  itself  whetlier 
any  law  exists  authorizing  that  branch  of  the  government  to  ascer- 
tain and  survey  the  land,  and  issue  a  patent  for  it,  by  which  the 
title  of  the  United  States  will  be  devested,  and  transferred  to 
the  grantee. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  district  court  of  the  United  States  for  the  northern  dis- 
trict of  California,  filed  by  the  appellee,  John  C.  Fremont,  and, 
on  the  motion  of  Messrs.  Crittenden  and  Bibb,  of  counsel  for 
the  appellee,  to  docket  and  dismiss  this  appeal,  pursuant  to  the 
68d  rule  of  this  court,  and  was  argued  by  counsel,  as  well  against 
as  in  support  of  the  said  motion.  On  consideration  whereof,  it 
appearing  to  this  court  that  the  appellants  have  altogether  failed 
to  prosecute  their  appeal  pursuant  to  tlie  rules  of  this  court. 
And,  also,  as  the  mandate  only  was  entered  on  the  records  of 
the  district  court,  no  action  being  had  thereon,  that  there  was  no 
ground  for  an  appeal  in  this  cause  from  the  said  district  court, 
it  is  thereupon  now  here  ordered,  adjudged,  and  decreed  by  this 
court,  that  this  appeal  be  and  the  same  is  hereby  docketed  and 
dismissed,  and  that  this  cause  be  and  the  safne  is  hereby  re- 
manded to  the  said  district  court,  with  directions  to  proceed 
therein  according  to  law  and  in  conformity  to  this  decision. 
And  it  is  further  ordered  by  this  court  here,  that  the  clerk  do 
forthwith  issue  a  writ  of  procedendo  in  this  cause  to  the  said 
district  court. 


Ex  Parte  in  the  Matter  of  Lathrop  L.  Sturggss  v.  Chris- 
tian Harrold.  Albo,  George  Buckley  t;.  Christian  Har- 
rold. 

A  certificate  from  the  derk  of  the  circnit  ooart»  that  he  cannot  make  ont  the  record  in 
lime  to  complj  with  the  63d  role  of  this  oonrt,  does  not  fornish  a  tafBdent  reaeon 
for  an  ezteniion  of  the  time  prescribed  bj  diat  mle. 

Mr.  Lawrencey  of  counsel  for  the  plaintifib  in  error  in  these 
cases,  filed  certificates  of  the  clerk  of  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Louisiana,  stating  that 
judgments  were  entered  a^inst  the  plaintifis  in  error  in  that 
court,  on  the  16th  day  of  November,  1855,  and  that  writs  of 
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error  were  duly  applied  for,  and  allowed  on  the  2l8t  of  Novem- 
ber,  1855,  returnable  to  the  December  term,  1855,  of  the  supreme 
court  of  the  United  States.  The  certificates  further  stated  that 
the  clerk  could  not,  consistently  with  the  other  duties  of  his  of- 
fice, make  out  and  have  ready  the  transcripts  of  the  records  and 
proceedings  at  the  opening  of  the  term  of  tibe  supreme  court,  nor 
within  less  than  ninety  days  tiiereafter. 

Whereupon,  Mr.  Lawrence  applied  for  an  extension  of  time 
under  the  68d  rule  of  this  court 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

In  the  above  cases  writs  of  error  were  allowed  on  the  21st 
day  of  November  last,  the  judgments  having  been  entered  on 
the  16th  of  that  month.  The  clerk  of  the  circuit  court  certifies 
that  he  cannot,  consistently  with  the  other  duties  of  his  office, 
make  out  and  have  ready  tiie  transcript  of  the  record  and  pro- 
ceedings in  the  said  causes,  in  time  for  the  same  to  reach  Wash- 
ington City  at  the  opening  of  the  term  of  the  supreme  court,  nor 
within  less  than  ninety  dayai  thereafter. 

On  this  statement  of  the  clerk,  a  motion  is  made  for  longer 
time  to  certify  the  record. 

At  the  December  term,  1858,  this  court  adopted  a  rule  re- 
quiring, wbere  a  judgment  or  decree  was  entered  thirty  days 
before  the  succeeding  term  of  this  court,  that  the  writ  of  error 
or  appeal  should  be  entered  on  the  record  of  this  court,  and  the 
record  filed  within  the  first  six  days  of  the  term.  But  if  less 
than  thirty  days  intervene  between  the  entry  of  the  judgment 
or  decree  and  the  sitting  of  this  court,  the  case  should  be  entered 
on  the  docket  of  this  court,  and  the  record  filed,  within  thirty 
days  from  the  commencement  of  the  term. 

The  above  rule  was  adopted  to  prevent  unnecessary  and  im- 
proper delays,  in  prosecuting  writs  of  error  or  appeals  in  this 
court  from  the  inferior  courts.  Thirty  days  from  the  commence- 
ment of  this  term  affords  ample  time  to  the  clerk,  to  make  out 
and  forward  the  records  in  the  above  cases.  The  rules  of  this 
court  can,  in  no  respect,  depend  upon  the  convenience  of  the 
clerks  of  the  inferior  courts. 

Extension  denied,  and  motion  overruled. 


4» 
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Jambs  B.  Peck  et  al.,  Appellakts,  v.  John  Sanderson, 

LiBELLANT. 

This  oonrt  cannot  grant  a  motion  for  the  rehearing  of  a  canse  which  haa  been  trans- 
mitted to  the  conn  mIow. 

This  case  was  argued  and  decided  at  the  last  term,  and  is  re- 
ported in  17  Howard. 

Mr.  Rushy  of  counsel  for  tlie  appellee,  now  stated  to  the  court 
that  a  petition  from  the  appellee  was  on  file,  Terified  by  affidavit, 
and  moved  for  a  rehearing,  which  was  opposed  by  Mr.  Wahr^ 
counsel  for  the  appellant. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  case  was  decided  at  the  last  term,  on  an  appeal  from  the 
circuit  court  of  the  United  States  for  the  eastern  district  of 
Pennsylvania,  and  a  motion  is  now  made  by  Mr.  Rushj  counsel 
for  the  appellee,  for  a  reargument,  on  the  ground  that  he  was 
prevented  by  sickness  from  attending  the  court  at  the  time  of 
the  hearing. 

It  is  a  subject  of  regret  that  any  cause  should  be  heard  in  the 
absence  of  counsel,  and  especially  where  the  cause  of  absence,  by 
a  failure  in  the  mail,  was  unknown  to  the  court. 

In  .the  above  case,  the  brief  of  the  counsel  was  before  the 
court,  and  it  is  not  probable  that  an  oral  argument  would  have 
changed  the  result. 

But  in  the  case  of  Browder  v.  McArthur,  7  Wheat.  58,  it  was 
held  that  this  court  cannot  grant  a  rehearing  in  a  case  which 
has  been  remitted  to  the  court  below ;  and  in  the  case  of  the 
Washington  Bridge  Company  t;.  Stewart  et  al.  3  How.  418,  the 
same  principle  was  recognized.    The  motion  is  overruled. 
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Elizabeth  J.  Babnabd,  Mart  A.  Barnard,  Gorrine  Barnard, 
Whjjam  S.  Barnard,  and  Thomas  Barnard,  infant  Chil- 
dren AND  BOLE  Heirs  of  Thomas  Barnard,  deceased,  by 
WiLUAM  Cannon,  their  Guardian  and  next  Friend,  Com- 
plainants AND  Appellants,  t^.  Mart  W.  W.  Ashley,  Exec- 
utrix, AND  William  E.  Ashley,  and  Stances  A.  Ashley, 
AND  Henry  C.  Ashley,  an  Infant,  by  Mary  W.  W.  Ashley, 
his  Guardian,  Heirs,  &c.  of  Chester  Ashley,  deceased,  and 
Silas  Craig's  REPRSSENTATiyES. 

The  act  of  congress  passed  on  the  4th  of  Jnlj,  1836,  (5  Stats,  at  Lam,  107,)  provided 
for  a  direct  supervision  by  the  commissioner  of  the  genenJ  land-office  over  legtsters 
and  receivers  of  the  land-offices,  and  therefore  their  judgment  is  not  conclusive  in  a 
case  where  additional  proceedings  were  had  before  them  m  1837. 

The  cases  of  Wilcox  v.  Jackson,  13  Pet  511,  and  Lytle  v.  Arkansas,  9  How.  338; 
commented  on  and  explained.  I 

Where  a  survey  was  approved  on  June  4, 1884,  a  selection  made,  under  the  authoritj 
of  congress,  by  Governor  Pope,  on  June  6,  1884,  the  lands  thus  selected  were  not 
open  to  pre-emptions  under  tne  act  of  June  19, 1884. 

Where  there  was  an  erroneous  snrvej,  a  selection  of  a  section  did  not  attach  until  a 
correct  survey  was  returned,  which  was  not  until  the  19th  of  July,  1834.  As  the 
pre-emption  law  was  passed  on  the  19th  of  June,  1834,  an  occupant  of  the  selection 
would  have  had  the  better  title,  if  he  could  have  brought  himself  within  the  condi- 
tions of  the  law.    But  the  evidence  shows  that  he  could  not  do  so. 

By  the  act  of  congress  passed  on  January  6, 1829,  (4  Stats,  at  Large,  3S9,)  a  donation 
claim  could  not  be  located  upon  land  occupied  by  an  actual  settler.  But  in  this 
case,  the  evidence  shows  that  the  land  in  question  was  not  so  occupied. 

This  was  an  appeal  from  the  circuit  court  of  the  United  States 
for  the  southern  district  of  New  York. 
The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Piktj  for  the  appellants,  and  by  Mr. 
Lawrence  and  Mr.  OrUiendeny  for  the  appellees. 

The  points  of  law  made  by  the  respective  coun8el  were  so  in- 
terwoven with  the  facts,  that  they  cannot  be  explained  without  an 
elaborate  statement  of  the  case. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

The  proceedings  in  the  court  below  consisted  of  a  bill  filed  by 
Barnard  against  Ashley  and  Craig,  praying  that  certain  patents 
for  lands  issued  to  the  defendants  might  be  decreed  to  be  can- 
celled, upon  the  ground  of  a  violation  of  pre-emption  rights  on 
part  of  the  complainant,  to  the  following  tracts,  namely :  N. 
Is.  4  and  S.  W.  fr.  ^  of  sec.  27 ;  S.  B.  fr.  1  of  sec.  28,  T.  18 
S.,  II-  1  W. ;  8.  W.  fr.  i  of  sec.  15,  T.  19  8.,  R.  1  W. ;  S.  E.  4 
of  sec.  22,  T.  18  S.,  K.  1  W. ;  and  a  cross-bill  on  part  of 
Ashley  to  be  quieted  in  his  title  to  the  S.  E.  qr.  of  sec.  22, 
against  the  right  set  up  by  Barnard  to  that  tract,  under  a  junior 
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patent  tlierefor,  upon  the  ground  that  Barnard  had  no  right  to 
this  tract,  and  that  the  patent  was  issued  to  him  improperly. 

The  title  of  Ashley  and  Craig  (the  appellees)  to  the  first  four 
tracts  is  derived  from  a  sale  to  them  of  the  land  in  controversy 
by  the  governor  of  Arkansas,  in  consequence  of  a  selection  made 
by  him  of  the  land  under  certain  provisions  of  the  acts  of  con- 
fess of  the  2d  of  March,  1881,  and  the  4th  of  July,  1832,  (4 
Stats,  at  Large,  478,  568,)  upon  which  selection  and  sale  patents 
were  issued  by  the  United  States.  The  title  to  the  S.  E.  \  of 
sec.  22,  T.  18  S.,  R.  1  W.,  is  derived  from  the  location  of  what 
is  called  a  ^^  Lovely  donation  claim"  on  this  quarter  section,  by 
virtue  of  the  provisions  of  the  8th  section  of  the  acts  of  the  24th 
of  May,  1828,  (4  Stats,  at  Large,  806,)  and  6th  of  January, 
1829,  (Ibid.  829.) 

According  to  the  conceded  facts,  it  is  insisted,  on  the  part  of 
Ashley  and  Craig,  that  the  register  and  receiver  having,  on  due 
proof  and  examination,  rejected  Barnard's  claims  to  a  preference 
of  entry  of  the  four  quarter  sections,  he  is  thereby  concluded 
firom  setting  them  up  in  a  court  of  equity,  because  the  register 
and  receiver  acted  in  a  judicial  capacity,  and  their  judgment, 
being  subject  to  no  appeal  is  conclusive  of  the  claim.  And  the 
cases  of  tfackson  v.  Wilcox,  and  Lytic  v.  The  State  of  Arkansas 
are  relied  on  to  maintain  this  position. 

In  cases  arising  under  the  pre-emption  laws  of  the  29th  of 
May,  1830,  and  of  the  19th  of  June,  1834,  the  power  of  ascer- 
taining and  deciding  oil  the  facts  which  entitled  a  party  to  the 
right  of  pre-emption  was  vested  in  the  register  and  receiver  of 
the  land  district  in  which  the  land  was  situated,  from  wliose 
decision  there  was  no  direct  appeal  to  higher  authority.  But, 
even  under  these  laws,  the  proof  on  which  the  claim  was  to  rest 
was  to  be  made  **  agreeably  to  the  rules  to  be  prescribed  by  the 
commissioner  of  the  general  land-office  " ;  and,  if  not  so  made, 
the  entry  would  be  suspended,  when  the  proceeding  was  brought 
before  the  commissioner  by  an  opposing  claimant.  In  cases, 
however,  like  the  one  before  us,  where  an  entry  had  been  allowed 
on  ex  parte  affidavits,  which  were  impeached,  and  the  land 
claimed  by  another,  founded  on  an  opposing  entry,  the  course 
pursued  at  the  general  land-office  was  to  return  the  proofs  and 
allegations,  in  opposition  to  the  entry,  to  Uie  district  office,  with 
instructions  to  call  all  the  parties  before  the  register  and  receiver, 
with  a  view  of  instituting  an  inquiry  into  the  matters  charged ; 
allowing  each  party,  on  due  notice,  an  opportunity  of  cross-ex- 
amining the  witnesses  of  the  other,  each  being  allowed  to  intro- 
duce proofs ;  and,  on  the  close  of  tlie  investigation,  the  register 
and  receiver  were  instructed  to  report  the  proceeding  to  the  gen- 
eral land-office,  with  their  opinion  as  to  the  effect  of  the  proof, 
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and  the  case  made  by  the  additional  testimony.  And,  on  this 
return,  the  commissioner  does  in  fact  exercise  a  supervision  over 
the  acts  of  the  register  and  receiver.  This  power  of  revision  is 
exercised  by  virtue  of  the  act  of  July  4, 1886,  §  1,  which  provides 
<*  that,  from  and  after  the  passage  of  this  act,  the  executive  du- 
ties now  prescribed,  or  which  may  hereafter  be  prescribed  by 
law,  appertaining  to  tiie  surveying  and  sale  of  the  public  lands 
of  the  United  States,  or  in  anywise  respecting  such  public  lands ; 
and  also  such  as  relate  to  private  claims  of  land,  and  the  issuing 
of  patents  for  all  grants  of  land  under  the  authority  of  the  gov« 
ernment  of  the  United  States,  shall  be  subject  to  the  supervision 
and  control  of  the  commissioner  of  the  general  land-office,  under 
the  direction  of  the  President  of  the  United  States."  The  ne- 
cessity of  *^  supervision  and  control,"  vested  in  the  commissioner, 
acting  under  the  direction  of  the  President,  is  too  manifest  to 
require  comment,  further  than  to  say  that  the  facts  found  in  this 
record  show  that  nothing  is  more  easilv  done  than  apparently  to 
establish,  by  ex  parte  affidavits,  cultivation  and  possession  of 
particular  quarter  sections  of  land,  when  the  fact  is  untrue. 
That  the  act  of  1836  modifies  the  powers  of  registers  and  re- 
ceivers to  the  extent  of  the  commissioner's  action  in  the  instances 
before  us,  we  hold  to  be  true.  But  if  the  construction  of  the 
act  of  1886,  to  this  effect,  were  doubtful,  the  practice  under  it 
for  nearly  twenty  years  could  not  be  disturbed  without  manifest 
impropriety. 

The  case  relied  on,  of  Wilcox  v.  Jackson,  18  Pet.  511,  was  an 
ejectment  suit,  commenced  in  February,  1886 ;  and  as  to  the 
acts  of  the  register  and  receiver,  in  allowing  the  entry  in  that 
case,  the  commissioner  had  no  power  of  supervision,  such  as 
was  given  to  him  by  the  act  of  July  4, 1886,  sXter  the  cause  was 
in  court. 

In  the  next  case,  9  How.  888,  all  the  controverted  facts  on 
which  both  sides  relied  had  transpired,  and  were  concluded  be- 
fore the  act  of  July  4, 1886,  was  passed ;  and  therefore  its  con- 
struction, as  regards  the  commissioner's  powers,  under  the  act 
of  1886,  was  not  involved.  Whereas,  in  the  case  under  consid- 
eration, the  additional  proceedings  were  had  before  the  register 
and  receiver  in  1887,  and  were  subject  to  the  new  powers  con- 
ferred on  tlie  commissioner. 

In  Lytle's  case,  we  declared  that  the  occupant  was  wrongfully 
deprived  of  ins  lawful  right  of  entry,  under  the  pre-emption  laws, 
and  the  title  set  up  under  the  selection  of  the  governor  of  Arkan- 
sas was  decreed  to  Cloyes,  the  claimant,  this  court  holding  his 
claim  to  the  land  to  have  been  a  legal  right,  by  virtue  of  the  oc- 
cupancy and  cultivation,  subject  to  be  defeated  only  by  a  failure 
to  perform  the  conditions  of  making  proof  and  tendering  the 
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purchase-money.  There  the  facts  were  examined  to  ascertain 
which  party  had  the  better  right ;  and,  following  out  that  prece- 
dent, we  must  do  so  here. 

Governor  Pope  was  authorized  to  select  lands  equal  to  ten 
sections  in  the  Territory  of  Arkansas,  in  tracts  not  less  than  a 
quarter  section  each,  and  to  sell  the  same  for  the  purpose  of  rais- 
ing a  fund  to  erect  public  buildings  in  the  territory.  The  three 
first-named  quarter  sections  lie  in  townsliip  18,  the  survey  of 
which  was  made  and  returned  to  the  local  land-office,  and  ap- 
proved June  4,  1834,  when  the  lands  therein  were  subject  to 
entry  by  the  governor. 

He  made  his  final  amended  selections  of  the  three  tracts  in 
township  18,  June  6, 1884.  The  bill  claims  title  to  these  tracts 
under  the  occupant  law  of  June  19,  1834.  As  Governor  Pope's 
assignees,  Craig  and  Ashley  had  a  vested  right  when  the  act  of 
June  19  was  passed ;  it  did  not  operate  on  these  lands,  which 
were  appropriated  to  the  use  of  the  United  States ;  and  patents 
for  them  were  properly  awarded  to  the  purchasers  from  the  gov- 
ernor. 

P?he  condition  of  the  S.  W.  quarter  of  sec.  15,  T.'  19,  differs 
from  the  preceding  lands  in  this :  the  township  survey 'of  No.  19 
was  found  to  be  inaccurate  when  first  returned  to  the  land-office 
at  Little  Rock,  and  a  resurvey  was  ordered  as  to  some  of  the 
section  lines,  which  were  not  finally  adjusted  till  the  19th  of 
July,  1834. 

Governor  Pope  had  selected  the  S.  W.  quarter  of  sec.  15  on 
the  29th  of  May  preceding,  relying  on  the  inaccurate  survey; 
and  it  is  insisted  for  Barnard's  heirs,  that  the  selection  was  in- 
valid, as  it  could  not  be  made  of  unsurveyed  lands ;  and  that 
township  No.  19  could  not  be  legally  recognized  as  surveyed, 
until  the  survey  was  settled  and  adopted  by  the  surveyor-general 
of  the  district. 

Our  opinion  is,  that  the  selection  could  only  take  effect  from 
the  19th  of  July,  1834,  when  the  township  survey  was  sanc- 
tioned, and  became  a  record  in  the  district  land-office.  As  the 
occupant  law  passed  June  19,  1834,  Barnard's  assignor,  Rich- 
mond, could  lawfully  enter  the  quarter  section,  if  he  had  occu- 
pied the  same  as  required  by  law ;  that  is  to  say,  if  he  was  in 
possession  when  the  act  was  passed,  and  cultivated  any  part  of 
the  land  in  the  year  1833. 

The  bill  alleges  that  Richmond  occupied  the  quarter  section 
June  19,  1834 ;  that  he  had  cultivated  the  same  in  1833,  and 
made  due  proof  of  his  right  of  pre-emption. 

It  is  further  alleged,  that  on  the  20th  day  of  January,  1834, 
some  five  months  before  the  occupant  law  was  passed,  Barnard 
purchased  from  Richmond  the  quarter  section  in  dispute,  and 


DECEMBER   TERM,  1855.  47 

Barnard's  Heirs  v.  Ashley's  Heirs  et  al. 

took  his  title  bond  for  a  conveyance  when  Richmond  should  ob- 
tain a  patent  for  the  land ;  and  by  force  of  this  bond  the  bill 
prays  to  have  the  patent  to  Craig  and  Ashley  adjudged  to  have 
Deen  for  Barnard's  benefit,  and  that  the  land  be  decreed  to  Bar- 
nard's heirs. 

The  act  of  1884  revived  the  act  of  29th  of  May,  1880, «'  to 
grant  pre-emption  rights  to  settlers."  That  act  provides,  (§  8,) 
'Hhat  all  assignments  and  transfers  of  rights  of  pre-emption 
given  by  this  act,  prior  to  the  issuing  of  patents,  shall  be  null 
and  void." 

The  act  of  January  28, 1832,  allowed  a  transfer  of  the  certifi- 
cate of  purchase.  Here,  however,  the  assignment  was  made  in 
January,  1834,  when  no  law  allowing  of  a  preference  of  entry  ex- 
isted ;  but,  as  no  reliance  seems  to  have  been  placed  in  the 
pleadings  on  this  ground  of  defence,  we  will  not  rest  our  decree 
on  it. 

As  respects  Richmond's  occupation  according  to  the  act  of 
1834,  John  MonhoUand,  Edward  Doughty,  and  Daniel  Kuger 
each  jswear,  in  similar  language,  ^^  that  Richmond,  in  the  year 
1838,  cultivated  part  of  the  S.  W.  fractional  quarter,  sec.  15,  in 
T.  19  S.,  R.  1  W.  of  the  principal  meridian,  and  raised  a  corn 
crop  on  the  same  in  that  year,  (1833,)  and  was  in  possession  of 
tlie  same  on  the  19th  day  of  June,  1834."  Euger  says  Rich- 
mond had  his  dwelling-house  on  the  quarter  section,  and  resided 
there  on  the  19th  of  June,  1834. 

Jacob  Silor,  examined  on  part  of  the  respondents,  Ashley  and 
Craig,  states  that  he  resided  on  Grand  Lake,  quite  near  the 

?uarter  section  in  dispute,  since  1830.  He  says :  **  In  February, 
883,  when  I  arrived  on  the  aforesaid  lake,  there  was  a  turnip- 
patch  on  the  southwest  fractional  quarter  of  fractional  section  15, 
in  township  19  south,  of  range  1  west,  claimed  by  one  Edward 
Doughty,  which  I  believe  he  abandoned  in  consequence  of  the 
location  of  the  ten-section  claim  on  the  land.  After  Doughty 
left  the  aforesaid  fractional  quarter,  William  Richmond,  in  De- 
cember, 1833,  built  a  cabin  where  the  turnip-patch  claimed  by 
the  said  Edward  Doughty  was  made,  and  planted  some  eschal- 
lots.  The  aforesaid  William  Richmond  lived  in  the  same  town- 
ship, on  the  Mississippi  River,  on  the  lands  owned  by  Mr.  Cum- 
mins or  Mr.  Shaw,  on  the  19th  of  June,  1834 ;  and  never  did 
live  on  section  15,  from  the  time  I  went  on  the  lake  to  the  pres- 
ent day." 

Benjamin  Taylor  deposes,  that  he  settled  with  his  negroes  on 
township  18,  in  February,  1884  ;  that  in  the  spring  of  that  year 
he  examined  with  care  the  several  tracts  of  land  of  Ashley  and 
Craig,  with  a  view  to  purchase  them ;  and,  being  asked  what 
tlie  situation  of  the  southwest  quarter  of  section  15  was,  when 
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he  examined  it,  answers,  that  ^^  there  was  a  small  burn  of  cane, 
perhaps  twenty  yards  square,  uninclosed,  without  the  appearance 
of  ever  having  been  cultivated,  and  no  house  was  thereon."  We 
suppose  that  it  had  been  burnt  up  by  fire  in  the  woods,  or  re- 
moved during  tbe  winter  of  18S8,  1884. 

We  hold  the  truth  to  be,  that  Richmond  built  a  cabin  in  1883, 
and  in  January,  1884,  sold  out  his  improvements  to  Barnard 
and  removed  away,  and  resided  elsewhere  in  June,  1884,  and 
consequently  was  not  entitled  to  a  preference  of  entry. 

The  next  subject  of  controversy  is  the  S.  E.  qr.  of  sec  22, 
T.  18.  Ashley,  by  cross-bill,  prayed  to  have  his  title  quieted  to 
this  quarter  section  aeainst  Barnard's  heirs,  and  the  circuit  court 
granted  him  the  relief  he  asked. 

The  half  of  section  22  was  entered  by  Ashley  on  a  floating 
warrant,  known  as  a  Lovely  claim.  By  the  act  of  January  6, 
1829,  no  one  was  permitted  to  enter  the  improvement  of  an 
actustl  settler  in  the  territory,  by  virtue  of  such  floating  warrant ; 
and  it  is  alleged  that  Barnard  was  such  an  actual  settler,  and 
had  an  improvement  on  the  S.  E.  qr.  sec.  22,  T.  18,  before- 
Ashley  entered  it. 

The  cross-bill  alleges  that  Barnard  had  improvements  on  sec. 
23,  but  that  they  did  not  extend  to  tlie  S.  E.  qr.  of  sec.  22  pre- 
vious CO  the  4th  of  June,  1834,  when  Ashley  entered  the  land. 
It  was  shortly  before  that  time  that  Martin  had  corrected  the 
eastern  boundary  of  sec.  22,  locating  it  about  one  hundred  yards 
further  west,  and  which  was  adopted  as  the  true  line  at  the  land- 
office.  In  support  of  the  bill,  Benjamin  Taylor  deposes,  as 
already  stated,  that  he  removed 'to  the  immediate  neighborhood 
of  tbe  lands  in  dispute  in  February,  1884,  when  he  examined 
the  half  sec.  22,  with  a  view  to  purchase  it  from  Ashley.  He 
states  that  Thomas  Barnard  cultivated  the  S.  W.  qr.  of  frac- 
tional sec.  28,  in  1834 ;  but  that  his  cultivation  and  improvement 
did  not  extend  to  the  south  half  of  sec.  22,  nor  had  any  other 
person  residence  or  cultivation  thereon. 

Philip  Booth  states  that  Barnard  showed  him  (Booth)  an 
improvement  on  the  S.  E.  qr.  of  sec.  22  early  in  1834 ;  thinks  it 
was  an  extension  of  his  farm  of  two  or  three  acres.  It  had  been 
cleared  the  year  before,  but  there  was  no  cultivation.  Tbe  wit- 
ness does  not  recollect  whether  the  clearing  extended  beyond  the 
old  line  or  the  new  one. 

Silas  Craig,  who  was  a  competent  witness  for  Ashley  in  this 
separate  proceeding,  deposes  that  he  was  with  Martin,  the  sur- 
veyor, when  the  lines  were  run  and  adjusted,  late  in  February, 
1834 ;  that  the  new  and  proper  line  bounding  the  section  east  is 
about  one  hundred  yards  west  of  the  first  line,  which  was  rejected 
by  the  surveyor-general ;  that*when  he  was  at  the  southeast  cor- 
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ner  of  the  section  he  examined  Barnard's  improvement,  and 
ascertained  that  it  did  not  extend  west  to  the  new  line  at  any 
place.  He  seems  to  have  made  it  his  business  to  see  if  the 
improvement  of  Barnard  extended  to  the  S.  E.  qr.  in  dispute. 

Romulus  Payne  was  called  on  to  prove  the  value  of  mesne 
profits  and  improvements ;  he  says  that  Barnard  commenced  the 
cultivation  on  the  S.  E.  qr.  of  sec.  22,  in  1887. 

John  Monholland,  Edward  Doughty,  and  several  other  wit- 
nessess,  swear  on  behalf  of  the  defendants  to  tlie  cross-bill,  in 
general  terms,  that  Barnard  had  possession  of  the  S«  £.  qr.  sec. 
22,  on  the  19th  of  June,  1884,  and  that  he  had  an  improvement 
on  part  of  it  in  1888. 

Barnard,  in  proving  up  his  pre-emption  right,  swore  that  he 
was  cultivating  the  quarter  section  in  1838,  and  in  possession 
on  the  19th  June,  1834.  And  this  affidavit  is  indorsed  by  two 
witnesses,  Harrison  and  Butler,  who  merely  say  that  they  have 
heard  Barnard's  affidavit  read,  and  that  it  is  true. 

So,  likewise,  Jacob  Silor  indorsed  William  Richmond's  affi- 
davit, made  before  a  justice  of  the  peace,  and  hitended  to  secure 
a  preference  of  entry  for  Barnard  in  Riclimond's  name,  and  which 
was  declared  sufficient  by  the  register  and  receiver;  and  yet, 
when  Silor  was  re-examined  as  a  witness  in  this  cause,  he  con- 
clusively proved  that  Richmond  left  the  land,  and  resided  else- 
where when  the  occupant  law  of  June  19,  1834,  was  passed. 

The  ex  parte  affidavits  of  Butler  and  Harrison,  and  tliose  of 
MonhoUaud  and  Doughty,  were  obviously  written  out  for  them 
to  swear  to  as  matter  of  form,  but  made  with  so  little  knowledge, 
on  part  of  the  witnesses,  of  the  section  lines,  and  the  number 
of  quarter  sections  on  which  they  deposed  improvements  existed 
in  1888  and  1884,  as  to  be  of  little  value.  And  the  same  may 
be  safely  said  of  other  witnesses  whose  affidavits  were  taken 
without  cross-examination. 

It  is  most  obvious  that  these  loose  affidavits  obtained  by  the 
interested  party  have  been  made,  as  to  the  improvement  being 
on  the  quarter  section  claimed,  on  the  information  of  him  who 
sought  the  preference  of  entry ;  the  witnesses  not  knowing,  of 
their  own  knowledge,  where  the  true  section  line  was,  over  which 
they  swear  Barnard's  improvement  extended  in  the  year  1833. 

When  the  last  examination  was  had  before  the  register  and 
receiver  in  1887,  Barnard's  own  witnesses,  Philip  Booth  and 
John  F.  Harrison,  swoi*e  the  facts  to  be,  that  Barnard  had  *Mead- 
ened  the  timber  and  cleared  away  the  cane,"  on  a  part  of  S.  E. 
qr.  sec.  22 ;  that  he  feiiced  it  early  in  1834,  and  made  a  crop  of 
corn  on  it  that  year,  and  was  in  possession  June  19,  lb34. 
Booth,  in  a  subsequent  affidavit,  contradicts  his  first  statement. 
That  there  was  no  cultivation  on  the  quarter  section  in  1833, 
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we  think  is  satisfactorily  established ;  nor  bad  Barnard  any  right 
to  enter  it.  And  such  was  the  final  opinion  of  the  register  and 
receiver,  which  the  commissioner  or  the  general  land-office 
reversed,  and  ordered  a  patent  to  issue  to  Barnard. 

The  circuit  court  were  obviously  of  opinion,  as  appears  from 
the  decree  it  made,  that  Craig  and  Taylor's  evidence  established 
the  fact  that  Barnard  had  no  part  of  the  quarter  section  in  pos- 
session in  1838  or  1834,  and  hence  decreed  for  the  complainants 
in  the  cross-bill.  And,  in  the  doubtful  state  of  the  evidence,  we 
are  not  prepared  to  say  that  this  court  can  hold  otherwise,  and, 
therefore,  affirm  the  decree,  and  order  the  cause  to  be  remanded 
for  further  proceedings,  as  respects  the  profits  and  improvements. 


Joel  Wright,  Plaintiff  in  Ebbob,  v.  Sghutleb  H.  Mattison. 

A  lUtote  of  the  State  of  IlKnoiB,  paued  in  I8S9,  declared :  "  That  hereafter  every 
person  in  the  actaal  possession  of  land  or  tenements  under  claim  and  color  of  title 
made  in  good  faith,  and  who  shall,  for  seven  successive  years  afker  the  passage  of 
this  act,  continue  in  such  possession,  and  shall,  also,  during  said  time,  paj  ail  taxes 
legally  assessed  on  such  land  or  tenements,  shall  be  held  and  adjudged  to  be  the 
1ml  owner  of  said  land  or  tenements,  to  Uie  extent  and  according  to  the  purport 
ofhis  or  her  paper  title.'* 

What  constitutes  color  of  title,  explained. 

What  is  color  of  title  is  matter  of  law,  and  when  the  facts  exhibiting  the  title  are 
shown,  the  court  will  determine  whether  thej  amount  to  color  of  title. 

But  good  faith  in  the  party,  in  claiming  under  such  color,  is  a  question  of  fact  for  the 
jury. 

Hence,  where  the  court  decided  that  the  color  of  title  was  not  made  in  good  faith,  such 
decision  was  erroneous.    It  should  have  been  left  to  the  jurr. 

An  act  of  1835,  upon  the  same  subjecti  passed  by  the  State  of  Illinois,  also  examined 
and  explained. 

This  case  was  brought  up  by  writ  of  error  from  the  circuit 
court  of  the  United  States  for  the  district  of  Illinois. 
The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Brownings  for  the  plaintiff  in  error,  and 
Mr.  Williams^  for  the  defendant  in  error. 

Mr.  Browning  said  that  he  felt  some  embarrassment  in  conse- 
quence of  the  decision  of  this  court  in  Moore  v.  Brown,  11  How. 
484 ;  but  he  thought  that  a  different  construction  had  since  been 
given  to  the  statute  by  the  supreme  court  of  Illinois,  in  Irving 
V.  Brownell,  11  Illinois,  402,  414.  These  cases  were  then 
discussed. 

Wright  also  claimed  under  an  auditor's  deed  in  1888,  which 
was  within  the  protection  of  the  act  of  1835,  and  which  would 
have  furnished  a  sufficient  defence,  if  he  had  been  in  possession 
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for  seven  yean.  Whether  he  was  so  or  not,  was  a  question  of 
fact  for  the  jury.  But  the  court  withdrew  it  from  them.  Wright 
had  clearly  had  possession  of  one  and  a  half  acres,  and  yet  the 
court  decided  that  he  was  entitled  to  the  protection  of  the  stat- 
ute of  1886,  or  that  of  1889. 

Mr,  Browniw  then  contended  that  Wright  was  within  the 
act  of  1889,  holding  under  claim  and  color  of  title  made  in  good 
faith,  and  cited  Oro.  Jac.  122 ;  9  Watts,  78 ;  6  Barr,  800 ;  8  Serg. 
A  Bawie,  298 ;  6  Barr,  825 ;  8  ibid.  506 ;  7  S.  ft  R.  178 ; 
2  Oaines,  188 ;  4  Johns.  202 ;  9  Cow.  557 ;  4  Paige,  199 ;  6 
Johns.  47;  16  ibid.  299;  18  ibid.  44,  860 ;  18  ibid.  119;  8  Conn. 
246,  402;  4  Georgia,  115;  4  Hayw.  185;  5  ibid.  288;  5  Pet. 
402;  11  ibid.  41 ;  10  ibid.  442 ;  8  ibid.  244,  253. 

Mr.  Browning  then  commented  on  Irving  v.  Brownell,  admit- 
ting that  the  court  said  in  that  case  that  the  words,  *'  claim  and 
color  of  titie  made  in  good  faith,"  in  the  statute  of  1889,  meant 
title  of  higher  character  and  superior  dignity  to  that  intended  by 
ilie  words,  **  connected  title  in  law  or  equity,  deducible  of  record," 
in  the  statute  of  1885.  But  he  contended  that  this  dictum  was 
Tirtually  overruled  by  Davis  v.  Easley  et  al.  18  Illinois,  192, 
199 ;  and  then  cited  cases  to  show  that  the  title  of  Wright  was 
acquired  in  good  faith.    16  Johns.  299 ;  8  Pet.  258 ;  9  Cow.  558. 

Mr.  WUliams  contended  that  the  acts  of  1885  and  1889  re- 
quire occupancy  under  a  titie  prifnd  facie  good ;  the  first-named 
act  requiring  residence  on  the  land,  and  the  other  the  payment 
of  taxes,  and  that  the  claim  of  title  be  made  in  good  faith.  It 
is  not  denied  that  this  construction  is  according  to  the  fair  im- 
port of  the  terms  of  tliese  acts,  nor  that  it  is  the  settled  construc- 
tion of  the  Kentucky  limitation  law,  from  which  the  terms,  '^  a 
connected  title  in  law  or  equity,  deducible  of  record,"  &c.,  are 
copied,  as  well  as  of  similar  acts  in  Kentucky,  Louisiana,  and 
Tennessee.  Moore  v.  Brown  et  al.  11  How.  424 ;  Skyle's  Heirs 
V.  King's  Heirs,  2  A.  K.  Marsh.  387 ;  Frique  v.  Hopkins  et  al. 
4  Martin,  N.  S.  224 ;  Barlow  v.  Bill,  4  Bibb,  106 ;  Clay  v.  Miller, 
ibid.  461 ;  Young  v.  Murray,  8  A.  K.  Marsh.  58 ;  Powell  v.  Har- 
rison, 2  Pet  241 ;  Walker  v.  Turner,  5  ibid.  668 ;  Poagc's  Heirs 
V.  ChJnn's  Heirs,  4  Dana,  50. 

He  then  argued  to  show  that  tiie  following  consequences  did 
not  result  from  his  construction  of  the  laws,  as  was  contended 
for  by  the  opposite  counsel :  — 

1.  That  it  renders  the  acts  altogether  inoperative. 

2.  That  it  was  obviously  the  intention  of  the  legislature  to 
protect  the  possession  of  a  person  purchasing  upon  tiie  faith  of 
conveyances  made  by  the  officers  of  the  State  who  were  author- 
ized to  sell  and  convey  lands. 
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8.  That  these  acts  were  intended  to  protect  actual  settlers  and 
cultivators,  whose  titles  wore  liable  to  exception,  against  specu- 
lators having  better  titles. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

The  questions  determined  by  the  circuit  court,  whose  decision 
we  are  called  on  to  review,  arose  upon  the  construction  of  two 
statutes  of  the  State  of  Illinois,  which  limit  the  right  of  action 
against  the  possessors  of  lands,  held  bj  purchasers  in  virtue  of 
sales  and  conveyances  under  the  authority  of  the  State,  for  tlie 
non-payment  of  taxes. 

The  provisions  of  the  statutes  in  question  are  as  follow:  — 

January  17,  1885.  Sect  1.  ^^  That,  hereafter,  no  person  who 
now  has,  or  hereafter  may  have,  any  right  of  entry  into  any  lands 
of  which  any  person  may  be  possessed  by  actual  residence 
thereon,  having  a  connected  title  in  law  or  equity,  deducible  of 
record  from  this  State  or  the  United  States,  or  from  any  publio 
officer  authorized  by  the  laws  of  the  State  to  sell  such  lands  for 
the  non-payment  of  taxes,  or  from  any  slieriff,  marshal,  or  other 
person  authorized  to  sell  such  lands  on  execution,  or  under  any 
order,  judgment,  or  decree  of  any  court  of  record,  shall  make 
any  entry  therein  except  within  seven  years  from  the  time  of 
such  possession  being  taken;  but  when  the  possessor  shall  ac* 
quire  such  title  aft;er  taking  such  possession,  the  limitation  shall 
begin  to  run  from  the  time  of  acquiring  title." 

By  the  statute  of  1839  it  is  enacted,  ^'  That,  hereafter,  every 
person  in  the  actual  possession  of  lands  or  tenements,  under 
claim  and  color  of  title  made  in  good  faith,  and  who  shall,  for 
seven  successive  years  after  the  passage  of  this  act,  continue  in 
such  possession,  and  shall  also  during  the  said  time  pay  all 
the  taxes  legally  assessed  on  such  lands  or  tenements,  shall  be 
held  and  adjudged  to  be  the  legal  owner  of  said  lands  or  tene- 
ments, to  the  extent  and  according  to  the  purport  of  his  or  her 
paper  title.  All  persons  holding  under  such  possession,  by 
purchase,  devise,  or  descent,  before  said  seven  years  shall  have 
expired,  and  shall  continue  such  possession,  and  continue  to  pay 
the  taxes  as  aforesaid,  so  as  to  complete  the  possession  and  pay- 
ment of  the  taxes  for  the  term  aforesaid,  shall  be  entitled  to  the 
benefit  of  this  section." 

In  this  case  in  the  circuit  court,  which  was  an  action  of  eject- 
ment, the  plaintiff's  lessee,  the  defendant  in  error  here,  exhibited 
in  proof  a  release  from  the  widow  of  the  patentee  from  the 
United  States,  of  the  premises  in  question ;  also  deeds  of  convey- 
ance from  the  heirs  of  the  patentee,  with  the  exception  of  one 
of  those  heirs,  who  was  a  minor,  and  whose  estate  or  interest  in 
the  premises  there  seems  to  have  been  no  attempt  to  ti*ansfer. 
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The  lessee  of  the  plaintiif  farther  proved  the  possession  of  the 
premises  by  the  defendant  at  the  commenoement  of  the  action  on 
the  15th  of  July,  1861. 

The  defendant,  to  maintain  the  issue  on  his  part,  offered  to 
read  in  evidence  to  the  jury  a  deed  of  flie  20th  of  December, 
1823,  from  the  auditor  of  public  accounts  of  tiie  State  of  Illi- 
uois,  to  Nathaniel  Wright  and  Joel  Wright,  for  tiie  land  in 
controversy,  reciting  the  public  sale  of  those  lands  by  the  au- 
ditor, in  pursuance  of  the  several  acts  of  the  general  assembly 
of  the  State,  and  of  the  act  entitled,  *^  An  act  for  levying  and 
collecting  a  tax  on  land  and  other  property,  approved  February 
18, 1828,''  and  the  bidding  off  the  said  lands  to  Nathaniel  Wright 
and  Joel  Wright,  as  the  best  bidders,  for  the  sum  of  eleven  dol- 
lars and  six  cents,  being  the  tax  and  costs  due  thereon  for  the 
years  1821  and  1822. 

In  connection  with  the  aforegoing  deed  from  the  auditor,  the 
defendant  offered  to  read  in  evidence  to  the  jury  a  deed,  properly 
executed  and  recorded,  from  the  said  Nathaniel  Wright  to  the 
defendant,  Jo^l  Wright,  for  the  northeast  quarter  of  section 
thirty-four,  (the  premises  claimed ;)  and  offered  further  to  prove 
to  the  jury,  that  the  said  defendant  had  been  in  the  actual  pos- 
session of  the  premises  for  more  than  seven  years  next  preceding 
the  commencement  of  this  suit,  and  had  paid  all  the  taxes  as- 
sessed thereupon ;  and  the  defendant  stated  by  his  counsel,  that 
the  purpose  of  offering  the  evidence  was  to  secure  to  the  defend- 
ant the  benefit  and  protection  of  the  seven  years'  limitation  laws 
of  1885  and  1889. 

To  the  introduction  of  this  evidence  by  the  defendant,  the 
plaintiff  objected,  assigning  for  his  objection  tlie  following 
causes :  — 

1.  That  the  defendant  had  neither  proved,  nor  offered  to  prove, 
that  the  requisitions  of  the  revenue  law  of  1823  had  been  com- 
plied with,  prior  to  the  sale  of  said  land  for  taxes  as  stated  in 
the  auditor's  deed,  and  tUat  the  deed  was  not  primd  facie  evi- 
dence of  these  facts. 

2.  That  said  deed  was  void  upon  its  face. 

The  court  excluded  the  evidence  thus  tendered  by  the  defend- 
ant, who  excepted  to  the  opinion  of  the  court. 

The  defendant  next  offered  in  evidence  a  deed  from  the  au- 
ditor of  public  accounts  to  the  defendant,  dated  on  the  10th 
day  of  January,  1838,  in  which  it  is  stated,  that,  in  conformity 
with  all  the  requisitions  of  the  several  laws  in  such  cases  made 
and  provided,  the  auditor  had,  on  the  11th  day  of  January, 
1831,  exposed  to  sale  a  certain  tract  of  land,  being  the  north- 
east quarter  of  section  thirty-four,  in  township  seven  north,  in 
range  four  east  of  the  fourth  principal  meridian,  for  the  sum  of 
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one  dollar  and  eighty-two  cents,  being  the  amount  of  the  tax  for 
the  year  1830,  with  the  interest  and  costs  chargeable  on  the  said 
lands;  and  that  the  said  Joel  Wright  had  offered  to  pay  the 
aforesaid  sum  for  the  whole  of  the  said  land;  and  the  said 
Wright  having  paid  the  said  sum  into  the  treasury  of  the  State, 
the  auditor  thereby  granted  and  conveyed  to  tlie  said  Wright 
the  whole  of  the  northeast  quarter  of  section  thirty-four  as  above 
described,  (being  the  land  in  controversy,)  subject  to  ihe  right 
of  redemption,  as  provided  by  law. 

This  last-mentioned  deed  from  the  auditor  was  admitted  in 
evidence  without  objection,  and  as  well  as  the  former  deed  from 
the  auditor  to  Nathaniel  and  Joel  Wright,  bearing  date  on  the 
20th  of  December,  1828,  was  shown  to  have  been  regularly  re- 
corded in  the  proper  recording  office. 

By  a  statement  of  facts  agreed  between  the  counsel,  it  was  in 
proof  on  the  trial,  that  Joel  Wright,  claiming  that  he  and  his 
brother,  Nathaniel,  were  owners  and  tenants  in  common  in  fee- 
simple  of  the  land  in  controversy,  took  possession  of  it  in  1829, 
by  inclosing  and  putting  under  actual  cultivation  a  portion  there- 
of, and  that,  from  time  to  time,  he  had  extended  his  inclosures, 
until,  in  1841,  he  had  all  the  said  quarter  section  under  actual 
cultivation,  with  the  exception  of  about  twenty  acres ;  and  that, 
from  the  date  last  mentioned  forward,  he  had  continued  in  actual 
possession  and  cultivation  of  the  said  land ;  and  had  paid  all  the 
taxes  assessed  upon  the  said  land  from  the  year  1840  to  1851, 
inclusive  of  both  years,  and  that  the  land  was  of  the  value  of  more 
than  three  thousand  dollars. 

The  evidence  having  been  closed  on  the  part  of  the  plaintiff, 
and  on  that  of  the  defendant,  the  plaintiff  moved  the  court  for 
the  following  instructions  to  the  jury,  namely :  — 

^^  That  the  deed  offered  in  evidence  by  the  defendant,  of  the 
10th  of  January,  1888,  from  the  auditor  to  the  defendant,  is 
of  itself  such  a  title  as  will  protect  a  party  in  the  possession 
of  land  under  the  act  of  1839,  provided  it  is  made  in  good  faith, 
and  connected  with  the  payment  of  taxes  for  seven  successive 
years,  and  a  continued  possession  for  that  time ;  but  if  the  jury 
believe  from  the  evidence  that  the  defendant  was  in  possession 
of  the  land  in  controversy,  claiming  to  be  the  owner  in  fee,  in 
the  year  1829,  and  so  continued  to  remain  in  possession  until  the 
year  1888,  then  he  could  acquire  no  title  by  permitting  tlie  land 
to  be  sold  for  taxes,  and  becoming  the  purchaser  thereof  iu 
1831 ;  and  the  auditor's  deed  to  the  defendant  on  the  sale  of 
1831  for  the  taxes  of  1830,  given  in  evidence  by  the  defendant, 
conveys  no  title,  and  is  not  a  title  obtained  in  good  faith  ;  and 
such  a  deed,  if  obtained  iu  the  manner  aforesaid,  is  not  such  a 
title  as  brings  his  possession  within  the  protection  of  the  limita- 
tion acte  of  1835  and  1839. 
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Tills  last  iostnictioii  having  been  given  as  prayed  by  the  plain- 

T,  was  excepted  to  by  the  defendant. 

After  the  closing  of  the  testimony,  there  were  on  the  part  of 
the  defendant,  five  several  instructions  prayed  of  the  court.  Of 
these,  tlie  first  two  having  been  granted,  and  no  exception  to 
them  having  been  reserved,  they  are  therefore  not  properly  sub- 
jects for  comment  here. 

The  third  one  of  these  instructions  being  deemed  unimportant, 
under  the  view  which  we  take  of  this  cause,  will  be  dismissed 
without  particular  remark. 

The  5th  instruction  prayed  for  by  the  defendant  below,  the 
materiality  of  which  will  hereafter  be  shown,  was  in  the  follow- 
ing words,  namely :  ^^  That  the  questions  whether  the  deed  given 
in  evidence  was  made  in  good  faith,  and  whether  the  defendant 
has  occupied  the  said  land  under  said  deed  in  good  faith,  are 
questions  of  fiEict  which  must  be  decided  by  tlie  jury  upon  con- 
sideration of  all  the  facts  and  circumstances  given  in  evidence 
upon  the  trial  in  this  cause.''  This  fifth  instruction  the  court 
refused  to  grant,  except  with  the  following  qualification,  namely: 
'^  That  this,  as  a  general  proposition,  is  true,  but  as  a  matter  of 
law,  the  court  charges  the  jury,  that  any  man  who  is  in  posses- 
sion of  land,  claiming  to  be  the  owner  thereof,  and  who  permits 
the  land  to  be  sold  for  the  non-payment  of  taxes,  and  who  him- 
self becomes  the  purchaser,  and  acquires  a  deed  under  such 
purchase,  such  title  cannot  be  said  within  the  meaning  of  the 
law,  to  be  made  in  good  faith." 

To  the  above  refusal  and  qualification  by  the  court  the  de- 
fendant in  the  ejectment  excepted. 

From  the  sketch  which  has  been  given  of  the  proceedings  in 
this  cause  in  the  circuit  court,  it  is  shown  that  the  defendant 
did  not  found  his  title  either  exclusively  or  principally  upon  the 
provisions  of  the  statute  of  1886,  but  relied  in  defence  of  that 
title,  and  of  his  possession,  equally,  if  not  chiefly,  upon  the 
statute  of  1889,  and  the  acts  of  the  auditor  performed  in  the 
execution  and  under  the  authority  of  the  latter  law.  And  it  is 
iu  viewing  this  cause  as  controlled  by  the  provisions  of  the 
statute  of  1889,  that  we  regard  it  as  entirely  disembarrassed  of 
any  doubt  or  perplexity,  which  might  surround  an  attempt  to 
rest  its  decision  upon  a  construction  of  the  law  of  1835.  Hence 
we  have  dismissed  from  our  consideration  the  several  questions 
discussed  and  ruled  in  the  circuit  court,  with  reference  to  the 
law  of  1885,  as  being  irrelevant  to  the  points  regularly  involved 
in  this  cause,  which  depend  essentially  upon  the  statute  of  Illi- 
nois of  1889. 

By  the  1st  section  of  this  statute,  as  we  have  already  seen,  it 
is  declared :  ^^  That  hereafter  every  person  in  the  actual  posses- 
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siou  of  land  or  tenements  under  claim  and  color  of  title  made 
in  good  faith,  and  who  shall  for  seven  successive  years  after  the 
passage  of  this  act  continue  in  such  possession,  and  shall  also 
during  said  time  pay  all  taxes  legally  assessed  on  such  land  or 
tenements,  shall  be  held  and  adjudged  tq  bo  the  legal  owner  of 
said  land  or  tenements,  to  the  extent  and  according  to  the  pur- 
port of  his  or  her  paper  title." 

There  exists  no  controversy  in  this  case  as  to  the  facts,  tliat 
the  defendant  in  the  ejectment  proved  the  actual  possession  by 
him  of  the  land,  and  the  payment  of  all  the  taxes  assessed  there- 
on, for  seven  successive  years  previously  to  the  institution  of  this 
suit.  The  proof  of  these  facts  by  the  defendant,  therefore,  left 
open  wider  the  1st  section  of  the  statute  of  1839  the  single 
inquiry,  whether  it  was  shown  or  attempted  to  be  shown  by 
him  that  he  held  under  claim  and  color  of  title  made  in  good 
faith. 

We  deem  it  unnecessary  to  examine  in  detail  the  numerous 
decisions  adduced  in  the  argument  for  the  plaintiff  in  error,  to 
define  and  establish  the  meaning  of  tlie  phrase,  ^^  color  of  title." 
The  courts  have  concurred,  it  is  believed,  without  an  exception, 
in  defining  ^^  color  of  title "  to  be  that  which  in  appearance  is 
title,  but  which  in  reality  is  no  title.  They  have  equally  con- 
curred in  attaching  no  exclusive  or  peculiar  character  or  impor- 
tance to  the  ground  of  the  invalidity  of  an  apparent  or  colorable 
title  ;  the  inquiry  with  them  has  been,  whether  there  was  an  ap- 
parent or  colorable  title,  under  whicli  an  entry  or  a  claim  has 
been  made  in  good  faith. 

We  refer  to  a  few  decisions  by  this  court  which  are  deemed 
conclusive  to  the  point,  that  a  claim  to  property,  under  a  convey- 
ance, however  inadequate  to  carry  the  true  title  to  such  property, 
and  however  incomi>etent  might  have  been  the  power  of  the 
grantor  in  such  conveyance  to  pass  a  title  to  the  subject  thereof, 
yet  a  claim  asserted  under  the  provisions  of  such  a  deed  is 
strictly  a  claim  under  color  of  title,  and  one  which  will  draw  to 
the  possession  of  the  grantee  the  protection  of  the  statutes  of 
limitation,  other  requisites  of  those  statutes  being  complied  with. 
We  will  lastly,  upon  this  point,  refer  to  a  recent  decision  of  the 
supreme  court  of  the  State  of  Illinois,  which  not  less  for  its  in- 
trinsic strength  than  on  account  of  tlie  circumstance  that  it  is  an 
interpretation  by  the  highest  judicial  authority  of  the  State,  of 
the  peculiar  local  legislation  of  that  State,  is  entitled  to  special 
attention  and  respect. 

In  the  case  of  Gregg  v.  The  Lessee  of  Sayre  and  wife,  8 
Pet.  258,  254,  in  which  the  question  was  raised  as  to  tlie 
effect  of  a  deed  impeached  either  for  fraud  in  the  grantor,  or 
want  of  estate  in  him  coextensive  with  the  terms  of  the  iustru- 
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ment,  this  coart  say :  *^  It  is  not  necessary  to  decide  whether 
these  conveyances  were  fraudulently  made  by  Ormsby,  (the 
grantori)  or  not.  The  important  point  is  to  know  whether 
Gregg  and  wife  (the  grantees)  had  knowledge  of  the  fraud  if 
committed,  or  participated  in  it.  Tliis  knowledge  the  circuit 
court  charged  the  jury  was  immaterial,  as  the  fraud  of  Ormsby 
rendered  the  deeds  Toid,  and  consequently  they  could  give  no 
color  of  title  to  an  adverse  possession.  This  construction  is 
clearly  erroneous.  If  Ormsby  be  justly  chargeable  with  fraud, 
yet  if  Oregg  and  wife  did  not  participate  in  it ;  if,  when  they 
received  their  deeds,  they  had  no  knowledge  of  it,  there  can  be 
no  doubt  that  the  deeds  do  give  color  of  title  under  the  statute 
of  limitations.  Upon  their  face  the  deeds  purport  to  convey  a 
title  in  fee ;  and  having  been  accepted  in  gooa  faith  by  Gregg 
and  wife,  they  show  the  nature  and  extent  of  their  claim  to  the 
premises.*' 

The  case  of  Ewing  v.  Burnett,  11  Pet.  41,  was  one  in 
which  plaintiff  and  defendant  <}Iaimed  under  conveyances  from 
the  same  grantor.  The  grantee  in  the  junior  deed  relied  upon 
his  title  as  being  protected  by  proof  of  adverse  possession  for  the 
time  of  limitation.  The  introauction  of  this  deed  was  objected 
to,  because,  as  it  was  alleged,  the  defendant  had  notice  of  the 
claim  of  the  grantee  in  the  elder  conveyance.  To  an  objection 
thus  urged  to  the  introduction  of  the  junior  deed,  this  court  said, 
that  there  were  two  answers:  first,  that  the  jury  might  have 
negatived  the  proof  of  such  notice;  secondly,  though  there  was 
such  notice  of  a  prior  deed  as  would  make  a  subsequent  one 
inoperative  to  pass  a  title,  yet  an  adverse  possession  for  twenty- 
one  years,  under  claim  and  color  of  title  merely  void,  is  a  bar.'' 

So  late  as  the  year  1851,  in  the  case  of  Pillow  v.  Roberts,  in 
the  18th  of  Howard,  472,  speaking  of  the  protection  extended  by 
statutes  of  limitation  to  a  possession  held  under  claim  of  color 
of  titie,  this  court  say,  ^^  statutes  of  limitation  would  be  but  of 
little  use  if  they  protected  those  only  who  could  otherwise  show 
an  indefeasible  tide  to  the  land.  Hence  color  of  title,  even 
under  a  void  and  worthless  deed,  has  always  been  received  as 
evidence  that  the  person  in  possession  claims  adversely  to  all 
the  world."  And  again,  in  the  same  case,  it  is  said,  in  order 
to  entitle  the  defendant  to  set  up  the  bar  of  the  statute  after  five 
years'  adverse  possession,  he  had  only  to  show  that  be  and  those 
under  whom  he  claimed  held  under  a  deed  from  a  coUe'ctor  of 
the  revenue  of  lands  sold  for  the  non-payment  of  taxes ;  he  was 
not  bound  to  show  that  all  the  prerequisites  of  the  law  had  been 
complied  with  in  order  to  make  the  deed  a  valid  and  indefeasible 
conveyance  of  the  title.  If  the  court  should  require  such  proof 
before  the  defendant  could  have  the  benefit  of  this  law,  it  would 
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require  him  to  show  that  he  had  no  need  of  the  protection  of 
the  statute  before  he  could  be  entitled  to  it.  Such  a  construc- 
tion would  annul  the  statute  altogether,  which  was  evidently 
intended  to  save  the  defendant  from  the  difficulty,  after  such  a 
length  of  time,  of  showing  the  validity  of  his  tax  title. 

'Hie  case  of  Woodward  v.  Blanchard,  decided  by  the  supreme 
court  of  Illinois  within  a  few  months  past,  was  like  the  case  at 
present  under  review, — an  action  of  ejectment  against  a  pur- 
chaser of  land  sold  for  the  non-payment  of  taxes. 

The  defendant  in  the  ejectment  relied,  for  the  maintenance 
and  protection  of  his  title  and  possession,  upon  the  statute  of 
Illinois  of  1889,  already  quoted ;  professing  to  hold  under  claim 
and  color  of  title  as  expressed  iu  that  statute,  all  the  other 
requirements  of  the  law  being  fulfilled.  The  defence  thus 
alleged  superinduced  necessarily  a  construction  of  the  statute  as 
to  the  signification  of  the  phrase,  **  claim  or  color  of  title  made 
in  good  faith,"  and  in  their  interpretation  the  court  institute  a 
comparison  between  its  provisions  and  those  of  the  statute  of 
1885,  and  point  out  the  distinctive  features  of  each.  With 
respect  to  the  law  of  1889,  they  say :  ^^  There  is  in  this  act  not 
only  a  change  in  the  facts,  but  an  evident  intention  to  dispense 
with  part  of  the  requirements  of  the  former  act,  and  to  relax  the 
strictness  required  in  others.  Possession  is  retained  in  one  case, 
but  residence  is  dispensed  with ;  connecjbion  in  the  chain  to  be 
deduced  of  record,  and  its  deduction  from  specified  sources,  are 
dispensed  with ;  in  place  of  these,  claim  and  color  of  title  made 
in  good  faith,  with  the  payment  of  taxes,  are  substituted  as  to 
lands  in  possession.  But,  as  to  another  class  of  lands,  (vacant 
and  unodcupied,)  possession  and  claim  are  both  dispensed  with, 
and  the  party  is  only  required  to  show  color  of  title  in  good 
faith."  Further  on,  the  court  say:  "  We  are  therefore,  under 
this  defence,  not  driven  to  the  springs  or  sources  of  the  title,  to 
inquira  if  they  be  pure,  nor  to  the  successive  channels  through 
which  it  may  pass,  for  the  purpose  of  removing  obstructions  to 
or  difficulties  in  its  course  and  transmission.  But  we  come  at 
once  to  the  party  defendant,  to  inquire  if  he  had  a  claim  and 
color  of  title  with  his  possession,  at  the  beginning  of  this  period ; 
if  they  were  made  iu  good  faith,  and  his  possession  continued 
and  was  accompanied  by  the  payment  of  taxes  for  seven  succes- 
sive years."  What  say  the  court  is  claim  ?  The  act  of  taking 
possession,  if  otherwise  unexplained,  will  be  referable  to  the 
paper  title,  and  understood  as  making  claim  under  it.  Color  of 
title  may  be  made  through  conveyances,  or  bonds,  or  contracts, 
or  bare  possession  under  parol  agreements. 

Nor  is  it  at  all  important,  whether  tlie  title  be  weak  or  strong ; 
for  color  of  title  is  acquired  to  establish  an  adverse  possession 


DECEMBEB   TEBM,  1855.  59 

Wright  V.  Mattison. 

for  the  operation  of  the  statutei  which  commences  bj  disseisin  of 
the  rightfal  owner  with  a  claim  of  a  land.  But  our  statute  re- 
quires this  color  of  title  to  be  accompanied  hj  a  written  evidence, 
**  a  paper  title/'  and  an  act  or  motion  of  the  mind.  It  must  be 
in  good  faith.  Defects  in  the  titie  may  not  be  urged  against  it 
as  destroying  color,  but,  at  the  same  time,  might  have  an  impor- 
tant and  legitimate  influence  in  showing  a  want  of  confidence  and 
good  faith  in  tiie  mind  of  the  vendee,  if  they  were  known  to  him, 
and  he  believed  the  title  therefore  to  be  fraudulent  and  void. 
What  is  color  of  title  is  matter  of  law,  and  when  the  facts  ex- 
hibiting the  title  are  shown,  the  court  will  determine  whether 
they  amount  to  color  of  title.  But  good  faith  in  the  party  in 
claiminff  under  such  color  is  purely  a  question  of  fact,  to  be  found 
and  setued  as  other  facts  in  the  cause.  We  can  entertain  no  doubt 
in  this  case  that  the  auditor's  deed  to  the  purchaser  at  the  tax 
sale  is  color  of  title  in  Woodward,  in  the  true  intent  and  meaning 
of  the  statute,  and  without  regard  to  its  intrinsic  worth  as  a  title. 
*^Oood  faith,''  (say  the  court,)^'Ms  doubtless  used  here  in  its 
popular  sense,  as  the  actual  existing  state  of  the  mind,  whether 
so  from  ignorance,  scepticism,  sophistry,  delusion,  or  imbecility, 
and  without  regard  to  what  it  should  be  from  given  legal  stand- 
ards of  law  or  reason." 

We  have  quoted  at  some  length  from  the  opinion  of  tiie 
supreme  court  of  Illinois,  both  on  account  of  the  clearness  and 
accuracy  of  its  reasoning,  and  on  account  of  the  respect  which  is 
due  to  it,  as  an  interpretation  of  a  statute  of  the  State  by  her 
supreme  judicial  authority.  We  entirely  approve  of  the  exposi- 
tion of  the  supreme  court  of  Illinois,  in  its  opinion  of  what  con- 
stitutes color  of  title,  upon  well-established  general  principles, 
and  within  the  scope  and  meaning  of  the  statute  of  1889,  and  in 
relation  to  the  nature  of  the  question  of  what  constituted  good 
faith  in  the  possessor  of  such  colorable  title,  and  also  as  to  the 
manner  in  which  that  question  should  be  determined,  namely : 
as  a  question  of  fact  determinable  by  the  jury,  and  not  by 
the  court. 

But  the  court  in  the  case  before  us  withdi*ew  from  the  jury, 
and  assumed  upon  itself  the  right  of  deciding  upon  the  motives 
and  intention  of  the  defendant  in  the  ejectment ;  and  it  was 
with  the  view,  doubtless,  of  exercising  this  function,  that  tlie 
qualification  to  the  fifth  prayer  of  the  defendant  was  added  by 
the  court,  and  that  the  court  had  previously  at  the  instance  of 
the  plaintifl*,  instructed  the  jury,  that  although  th.e  deed  of  the 
10th  of  January,  1883,  from  the  auditor  to  the  defendant,  was 
of  itself  such  a  title  as  would  protect  the  party  in  possession 
under'  the  act  of  1889,  connected  with  payment  of  taxes,  and 
continued  possession  for  the  period  of  limitation,  yet,  if  the 
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defendant,  being  in  possession  of  the  land  in  controversy,  had  per- 
mitted it  to  be  sold  for  taxes,  and  had  himself  become  the  purchaser 
tliereof,  the  deed  of  the  auditor  in  pursuance  of  such  sale  could 
convey  no  title  to  the  defendant,  and  was  not  a  title  obtained  in 
good  faith.  Tlie  accuracy  or  inaccuracy  of  the  legal  positions 
taken  by  the  court  in  this  instruction  we  deem  it  not  necessary 
at  present  to  determine. 

We  hold,  that,  in  assuming  to  decide  upon  the  question  of  good 
faith  on  the  part  of  the  defendant,  the  court  exerted  an  authority 
not  legitimately  belonging  to  it ;  a  power  exclusively  appertaining 
to  the  jury.  We  further  hold,  that  it  was  error  in  the  court  to 
decide  as  it  did  upou  the  prayer  of  the  plaintiff  in  the  ejectment, 
and  by  its  qualification  annexed  to  the  fifth  prayer  of  the  defend- 
ant,  that  the  deed  from  the  auditor  of  the  10th  of  January,  1833, 
was  not  such  an  instrument  as  could  be  adduced  in  evidence 
under  the  statute  of  1839,  in  order  to  show  color  of  title.  We 
are  therefore  of  the  opinion  that  the  decision  of  the  circuit  court 
be  reversed,  and  that  this  cause  be  remanded  to  that  court,  with 
directions  to  order  a  venire  facias  de  novo  for  the  trial  thereof,  in 
conformity  with  the  law  as  herein  expounded. 


John  G.  Graham,  Plaintiff  in  Errob,  v.  Alexander  Batnb. 

A  sCatote  passed  by  the  State  of  Illinois^  on  3d  March,  1845,  permits  matters  both  of 
fact  and  law  to  be  tried  bv  the  court,  if  both  parties  agree. 

Where  a  case  was  tried  in  the  circoit  coart  of  the  Unitd  States,  in  which  both  partiet 
ajpreed  that  matters  of  law  and  fact  shoaid  be  submitted  to  the  court,  and  it  was 
brought  to  this  court  upon  a  bill  of  exceptions  which  contained  all  the  evidence, 
this  court  will  remand  the  case  to  the  circuit  court  with  directions  to  award  a  ventrs 
da  novo, 

A  bill  of  exceptions  must  present  questions  of  law.  Where  there  is  no  dispute  about 
the  facts,  counsel  may  agree  on  a  case  stated  in  the  nature  of  a  special  verdict  But 
to  send  the  whole  evidence  np  is  not  the  same  thine  as  agreeing  upon  the  facts. 

Even  if  a  special  verdict  be  ambiguous  or  imperfect,  if  it  find  but  the  evidence  of  fiicts 
and  not  the  facts  themselves,  or  finds  but  parts  of  the  facts  in  issue,  and  is  silent  as 
10  others,  it  is  a  mis-trial,  and  the  court  or  error  must  order  a  venire  de  novo.  They 
can  render  no  judgment  on  an  imperfect  verdict  or  case  stated. 

This  case  was  brought  up  by  writ  of  error,  from  the  circuit 
bourt  of  the  United  States  for  the  district  of  Illinois. 

It  was  an  action  of  ejectment  brought  by  Bajne  against 
Graham,  to  recover  the  southeast  quarter  of  section  15,  in  town- 
ships seven,  range  four  east. 

The  circumstances  under  which  the  case  came  up  are  stated  in 
the  opinion  of  the  court.  It  was  argued  by  Mr.  Browning  for 
the  plaintiff  in  error,  and  Mr.  Williams^  for  the  defendant ;  but 
as  their  arguments  were  directed  to  the  merits  of  the  case,  which 
were  not  decided  tfy  this  court,  they  are  omitted. 


DECEMBER   TERM,  1855.  61 

Graham  v.  Bayne. 

Mr.  Justice  6RIER  delivered  the  opinion  of  the  court. 

This  case  was  tried  in  the  circuit  court  for  the  district  of  Illi- 
nois, without  the  intervention  of  a  jury,  and  under  the  following 
agreement  of  counsel :  — 

''  Be  it  remembered,  that  upon  the  calling  of  this  cause  for 
trial,  by  the  mutual  agreement  of  the  parties,  and  in  accordance 
with  the  laws  and  practice  of  this  State,  a  jury  was  waived,  and 
both  matters  of  law  and  fact  were  submitted  to  the  court,  upon 
the  distinct  understanding  that  the  right  of  either  party  should 
be  full  and  perfect  to  object  to  the  admission  of  improper  evi- 
dence, and  to  insist  upon  the  admission  of  competent  evidence, 
with  the  same  privilege  of  excepting  to  the  rulings  of  the  court 
in  eithw  case,  as  though  the  cause  wore  tried  by  a  jury ;  and 
with  the  right  to  either  party  to  avail  himself  in  the  supreme 
court  of  any  erroneous  ruling  in  this  court,  precisely  as  though 
the  cause  had  been  submitted  to  a  jury,  and  with  liberty  to  either 
party,  if  it  should  be  necessary  to  a  hearing  of  this  cause  in  the 
supreme  court,  to  treat  the  evidence  in  this  cause  iu  the  nature 
of  a  special  verdict."  * 

The  common  law  has  been  adopted  by  Illinois,  and  all  the 
States  except  Louisiana.  In  that  State,  the  courts  of  the  United 
States  have  been  compelled  to  adopt  the  forms  of  pleading  and 
practice  peculiar  to  the  civil  law  and  the  code.  That  system 
knows  no  distinction  between  law  and  equity.  All  cases  are 
tried  alike,  on  petition  and  answer,  with  or  without  the  interven- 
tion of  a  jury,  as  the  parties  may  elect. 

This  court  having  separate  jurisdiction,  both  in  equity  and 
law,  is  compelled  to  distinguish.  They  can  review  cases  in  com- 
mon law  by  writ  of  error  only,  and  on  bills  of  exception  present- 
ing questions  of  law.  The  circuit  courts  may  adopt  the  forms 
of  pleading  and  practice  of  the  state  courts,  but  no  state  legisla- 
tion can  be  applied  to  the  practice  of  this  court,  and  the  mode  in 
which  causes  shall  be  brought  into  it  for  review. 

The  very  numerous  cases  on  this  subject,  (from  Field  v. 
United  States,  9  Pet.  182,  to  Arthurs  and  Hart,  17  How.  6,) 
show  the  difficulties  we  have  had  to  encounter  in  reconciling  our 
modes  of  review  to  the  civil  code  of  practice  as  used  iu  the 
courts  of  Louisiana. 

But  in  the  States  governed  by  the  common  law,  and  where 
the  circuit  courts  are  not  compelled  to  adopt  every  new  code  of 
practice  invented  for  the  benefit  of  state  courts,  there  is  no  reason 
why  the  strict  rules  of  the  common  law  should .  be  in  anywise 
relaxed  or  changed  in  this  court,  to  suit  the  anomalies  in  prac- 
tice thus  introduced  in  the  circuit  courts.  That  the  courts  of 
the  United  States  should  not  be  hasty  in  adopting  new  codes  of 
practice,  which  attempt  to  ingraft  the  civil  law  system  of  plead- 
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ing  and  practice  on  the  stalk  of  the  common  law,  the  cases  of 
Butterworth  v.  Burnet,  and  Toby  v.  Randon,  11  How.,  most 
amply  demonstrate. 

The  11th  section  of  the  practice  act  of  Illinois,  (March  S, 
1845,)  permits  matters  both  of  fact  and  law  to  be  tried  by  the 
court,  if  both  parties  agree. 

Counsel  may  agree,  as  in  this  case,  to  submit  both  fact  and 
law  to  tlie  decision  of  the  court ;  but  they  cannot,  by  agreement, 
introduce  a  new  practice  into  this  court,  or  compel  us  to  adopt 
the  provisions  of  the  22d  section  of  the  same  act,  as  to  the  mode 
in  which  such  cases  shall  be  reviewed  in  error.  Tlie  practice  of 
this  court  is  regulated  by  the  common  law  and  acts  of  congress 
only.    See  Bayard  v.  Lombard,  9  How.  530. 

If  the  parties  agree  to  submit  tlie  trial  both  of  fact  and  law 
to  the  judge,  they  constitute  him  an  arbitrator,  or  referee,  whose 
award  must  be  final  and  conclusive  between  them ;  but  no  con- 
sent can  constitute  thi^  court  appellate  arbitrators.  When  the 
error  alleged  does  not  appear  on  the  face  of  the  record,  or  on  a 
demurrer,  a  bill  of  exceptions  to  the  ruling  of  the  court  on  ques- 
tions of  law,  either  in  admitting  or  rejecting  testimony,  or  in  tlieir 
instructions  to  the  jury,  constitutes  the  only  mode  of  bringing  a 
case  before  this  court  for  review. 

It  is  true,  that  when  there  is  no  dispute  as  to  the  facts,  coun- 
sel may  agree  on  a  case  stated  in  the  nature  of  a  special  verdict ; 
and  the  judgment  of  the  court  below  on  such  case  stated,  or  ver- 
dict, may  be  reviewed  here  on  a  writ  of  error.  See  Stimpson  v. 
The  Railroad,  10  How.  829. 

The  counsel  in  this  case  have  agreed,  that  *'  if  it  should  be 
necessary  to  a  hearing  of  this  cause  in  the  supreme  court,  to 
treat  the  evidence  in  the  nature  of  a  special  verdict,"  this  agree- 
ment may  be  good  as  between  themselves,  and  point  out  the 
source  from  which  the  facts  for  a  case  stated,  or  special  verdict, 
may  be  drawn,  but  it  cannot  compel  this  court  to  search  through 
tlie  evidence  to  find  out  the  facts.  The  record  exhibits  the 
testimony  and  evidence  laid  before  the  judge.  It  is  evidence 
of  facts,  but  not  the  facts  themselves  as  agreed  or  found.  The 
court  below  decided  that  a  certain  deed  given  in  evidence  did 
not  show  sufficient  *^  color  of  title  "  under  the  limitation  law  of 
Illinois.  The  act  referred  to  requires  not  only  "  color  of  title," 
but  a  possession  taken  and  held  *'  in  good  faith,"  with  payment 
of  taxes.  The  question  of  "  good  faith "  is  one  of  fact,  or  of 
mixed  fact  and  law,  to  be  decided  by  the  jury  under  proper  in- 
structions from  the  court.  It  is  one  necessary  to  be  ascertained 
before  the  court  can  give  a  judgment. 

Even  if  we  should  consent  to  review  this  loose  statement  of 
evidence  as  a  case  stated,  it  contains  no  finding  or  agreement 
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whatever  as  to  this  material  fact.  Where  there  is  a  case  stated, 
or  special  yerdict,  the  court  of  error  must  not  only  reverse  the 
judgment  below,  if  found  erroneous,  but  enter  a  correct  and 
final  judgment. 

If  a  special  verdict  be  ambiguous,  or  imperfect, — if  it  find  but 
the  eviaence  of  facts,  and  not  the  facts  themselves,  or  finds  but 
part  of  the  facts  in  issue,  and  is  silent  as  to  others,  —  it  is  a  mis- 
trial, and  the  court  of  error  must  order  a  venire  de  novo.  They 
can  render  no  judgment  on  an  imperfect  verdict,  or  case  stated. 
See  Prentice  v.  Zane,  8  How.  484. 

No  mere  agreement  of  counsel  can  substitute  evidence  of 
facts  in  place  of  facts,  or  require  the  opinion  of  this  court  on  an 
imperfect  statement  of  them.  A  writ  of  error  cannot  by  these 
methods  be  converted  into  a  chancery  appeal,  nor  a  court  of 
error  into  appellate  arbitrators. 

The  judgment  of  tlie  circuit  court  is  therefore  reversed,  and  a 
venire  de  novo  awarded. 


Nehemiah  Carrinoton,   Libellant   and   Appellant,  v.  The 
Brio  Ann  C.  Pratt,  Leonard  B.  Pratt,  Claimant. 

Where  a  bottomry  bond  was  taken  for  a  larger  amount  than  was  aetoaUy  advanced, 
with  a  fraadalent  pnrpote  to  enable  the  owner  of  the  yessel  to  reooyer  the  amonnt 
of  the  bond  from  the  nnderwriters,  the  bond  was  void. 

Not  only  so,  bnt  the  lender  of  the  money  loses  his  maritime  lien  npon  the  vessei  for 
the  sum  actually  adyanced. 

This  was  an  appeal  in  admiralty  from  the  circuit  court  of  the 
United  States  for  the  district  of  Maine. 
The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Rou>e^  for  the  appellant,  and  Mr.  Fes- 
sendenj  for  the  appellee. 

Mr.  Rowe  made  the  following  points,  namely :  — 

1.  Airey  was  rightfully  in  possession  and  command  of  the 
brig  at  St.  Thomas,  and  liad  power  to  hypothecate  her. 

2.  Airey's  conduct,  if  wrong  in  this  respect,  cannot  affect  the 
libellant's  claim.     8  Sumn.  228. 

8.  The  attempt  at  deception  was  not  for  the  purpose  of 
wronging  or  injuring  any  party. 

4.  It  does  not  appear  that  Carrington  was  particeps  criminis. 

5.  The  bond  is  not  void  in  toio^  but  valid  to  the  extent  of  the 
actual  advances  an4  interest.  1  Dodsou,  889;  8  Pet.  228; 
1  Wheat.  107. 
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6.  The  fraud,  even  if  Carrington  be  particeps  criminUy  was 
not  such  as  to  render  the  bond  void  in  toto.  8  C.  Robinson, 
240,  276. 

7.  If  the  bond  is  invalid  in  toto  now,  it  was  void  ab  initio^  not 
voidable  merely ;  and  the  rights  of  the  parties  are  the  same  as 
if  the  instrument  had  not  been  drafted.  8  Camp.  119 ;  Abbott 
on  Shipping,  Ft.  II.  142, 151 ;  11  Mass.  369 ;  1  Pick.  415. 

8.  The  libellant  had  a  lien  upon  the  brig  for  his  advances,  at 
the  date  of  the  bond.  8  Pot.  688,  660 ;  The  Hunter,  Ware's 
Rep.  249. 

9.  The  lien  has  never  been  extinguished  or  waived.  7  Pet. 
824,  846 ;  4  Wheat.  265,  290,  291. 

10.  The  lien  was  not  lost  by  the  subsequent  fraud. 

Mr.  Fessenden  made  the  following  points :  — 

1.  This  was  peculiarly  a  contract  of  bottomry,  having  ^  its 
characteristics  and  incidents.  Kent's  Comm.  (7th  ed.)  8,  429, 
480 ;  8  Sumn.  228 ;  4  Law  &  Eq.  Rep.  689. 

The  draft  and  agreement  do  not  affect  its  character.  Kent, 
8,  428,  424 ;  The  Hunter,  Ware's  R.  249 ;  The  Nelson,  1  Hag. 
169. 

2.  Being  perfected,  and  in  due  form,  it  forms  an  express  lien 
upon  the  vessel.  Bottomry  is  a  lien  of  the  strictest  kind,  ouly 
seamen's  wages  having  precedence  of  it.  The  Dowthorpe,  2  W. 
Rob.  78 ;  9  Eng.  Ad.  Rep.  79. 

Having  stipulated  for  and  obtained  an  express  lien  of  the 
highest  character,  as  by  bottomry,  the  material  man,  or  lender, 
necessarily  loses,  or  waives,  the  implied  or  tacit  hypothecation, 
which  he  might  otherwise  have  had. 

Because  the  two  liens  are  inconsistent,  being  of  a  different 
nature.  One  may  coexist  with  a  claim  upon  the  owner;  the 
other  cannot  A  bottomry  bond  binding  the  owner  is  held  void 
as  to  that  part,  in  order  to  sustain  the  express  lien.  The  com- 
mon law  maxim  applies,  Expressum  facU  cessare  taciturn. 
The  Nestor,  1  Sumn.  1,  78,  83,  86 ;  Abbott  on  Ship,  from  Mol- 
loy,  198 ;  The  Nelson,  before  cited ;  The  Tartar,  1  Hag. 

Maritime,  like  common-law  liens,  are  lost  by  acts  inconsistent 
with  the  lien, — taking  other  securities  and  the  like.  Ramsay  v. 
Allegre,  12  Wheat.  611 ;  The  William  Money,  2  Hag.  186 ; 
The  Betsey  and  Rhoda,  Davies,  112 ;  Paul  v.  Hayford,  22  Maine, 
284 ;  Story  on  Bailments,  §  860 ;  Swett  v.  Brown,  6  Mass.  180 ; 
Buck  V.  IngersoU,  11  Met.  226 ;  Libby  v.  Cushman,  29  Maine, 
482. 

8.  The  libellant  having  selected  his  security,  must  rely  upon 
that  alone,  so  far  as  the  lien  is  concerned.  And  this  security  is 
lost  by  its  fraudulent  character.    The  Tartar,  1  Hag.  14 ;  The 


DECEMBER   TERM,  1855.  65 

Carrington  v.  Pratt. 

Nelson,  1  Hag.  176 ;  The  Sydney  Covey  2  Dods.  1 ;  BouTier, 
Law.  Die.  Tit.  Fraud ;  Willis  v.  Baldwin,  Dong.  450 ;  Smith  v. 
BFomley,  Doug.  696 ;  Alsager  v.  Spalding,  4  JBing.  N.  C.  407  ; 
Smith  V.  Hubbs,  10  Maine,  70 ;  The  Ann  C.  Pratt,  Curtis,  845  ; 
Lowry  t^.  Pierson,  2  Bailey,  824. 

A  court  of  equity  will  not  aid  a  party  to  enforce  such  a  con* 
tract,  or  to  escape  from  the  consequences.  Story's  £q.  1,  §  59 ; 
Gases  cited  in  note  to  same,  2,  §  697. 

This  is  equally  true  in  the  admiralty.  Courts  of  admiralty 
act  as  courts  of  equity.  Brown  v.  Lull,  2  Sumn.  449 ;  The 
Betsey  and  Rhoda,  Daveis,  119. 

The  fraud  attempted  in  this  case,  if  intended  for  the  under- 
writers only,  was  upon  a  party  directly  interested,  and  for  whom 
the  master  was  agent,  in  the  state  of  facts  then  existing.  Bry- 
ant V.  Com.  Ins.  Co.  6  Pick.  181 ;  Douglass  v.  Moody,  9  Mass. 
648. 

4.  The  contract,  being  void  for  fraud,  cannot  be  sustained  for 
any  part.  The  cases  where  a  b<^ttomry  bond  has  been  sustained 
for  a  part,  go  no  further  than  to  reject  such  portion  as  is  incon- 
sistent with  the  contract  of  bottomry,  in  order  to  give  effect  to 
the  express  contract.  They  do  not  reject  the  contract,  and  give 
another  remedy.  The  Hunter,  Ware,  249,  stands  aloAe,  opposed 
to  legal  principles,  and  that  was  not  a  case  of  fraud.  The  libel- 
lant  cannot,  therefore,  resort  to  the  lien  he  might  have  had  but 
for  the  bond.    The  Ann  0.  Pratt,  and  cases  cited,  Curtis,  852. 

The  libellant  could  only  claim  under  a  tacit  hypothecation  by 
alleging  his  own  turpitude  in  the  matter  of  the  bond.  This  the 
law  never  permits. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  an  appeal  in  admiralty  from  a  decree  of  the  circuit 
court  of  the  United  States  for  the  district  of  Maine. 

The  original  libel,  filed  by  Carrington  in  the  district  court 
against  the  brig,  was  founded  upon  a  bottomry  bond  executed 
by  Airey,  the  mate  and  acting  master,  at  the  island  of  St. 
Thomas,  by  which  the  vessel  was  hypothecated  to  the  libellant 
for  the  payment  of  the  sum  of  94,591.42,  advanced  by  him  for 
her  necessary  repairs  and  supplies,  she  having  arrived  at  that 
port  in  a  disabled  condition,  together  with  ten  per  cent  maritime 
interest,  the  whole  sum  amounting  to  $  5,050.56. 

The  defence  set  up  to  the  libel,  so  far  as  it  is  material  to  be 
noticed,  was  that  the  bond  had  been  executed  for  a  much  larger 
sum  than  was  loaned,  and  was  received  by  the  lender  knowing 
the  same,  and  in  fraud  of  tlie  rights  of  the  parties  interested. 

Upon  the  coming  of  the  proofs,  it  appeared  that  the  sum 
really  advanced  to  the  acting  master  was  but  $8,877.25,  it 
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being  $714.17  less  than  the  amount  for  which  the  bond  was 
given. 

The  proofs  further  showed  that  two  sets  of  accounts  and 
vouchers  were  made  out  bj  the  clerk  of  the  libellant ;  the  cue 
corresponding  with  the  truth  of  the  case,  the  other  with  the  fic- 
titious amount  of  the  bottomry  bond ;  both  of  which  sets  were 
forwarded  to  the  father  of  the  captain  of  the  brig,  with  letters 
of  advice,  both  from  the  lender  and  Airey,  the  mate,  informing 
him  that  the  bond  was  given  for  the  larger  sum,  and  the  false 
accounts  and  vouchers  sent,  to  enable  the  owner  to  make  a  claim 
for  the  same  against  the  underwriters  upon  the  vessel.  Captain 
Pratt,  the  master  of  the  brig,  was  on  shore  with  the  ship's  pa- 
pers, at  St.  Michael,  when  the  storm  occurred  that  disabled  the 
vessel,  and  became  separated  from  her,  when  Airey,  the  mate, 
took  the  command  and  proceeded  to  St.  Thomas.  By  an  ar- 
rangement between  Airey  and  the  libellant,  it  was  agreed  that 
the  former  should  draw  a  bill  in  favor  of  the  latter,  upon  the 
father  of  Captain  Pratt,  for  the  actual  sum  advanced,  and,  if 
paid  at  maturity,  (thirty  days'  sight,)  the  maritime  interest  of 
ten  per  cent  would  be  relinquished.  This  accounts  for  the  com- 
munication of  the  parties  with  the  father  on  the  subject,  instead 
of  with  Captain  Pratt  himself. 

The  district  court,  after  allowing  an  amendment  of  the  libel 
at  tlie  sitting,  setting  up  a  claim  upon  the  vessel  for  the  true  sum 
advanced,  with  the  maritime  interest,  held  that  a  lieu  existed 
upon  the  brig,  in  favor  of  the  libellant,  for  this  amount,  by  oper- 
ation of  the  general  admiralty  law,  and  decreed  accordingly. 

The  claimant  appealed  to  the  circuit  court ;  that  court  re- 
versed the  decree  below,  and  dismissed  the  libel,  concurring  with 
the  district  judge  that  the  bottomry  bond  was  fraudulent  and 
void,  and  could  not  be  admitted  as  the  foundation  of  a  decree 
in  favor  of  the  libellant,  for  any  amount ;  but  differed  with  him 
upon  the  other  question  in  the  case,  and  held  that  tiie  contract 
between  Airey  and  the  lender,  for  security  by  bottomry,  and  ful- 
filment of  that  agreement  by  the  execution  of  the  bond,  were 
acts  wholly  inconsistent  with  tlie  idea  of  a  general  or  implied 
maritime  lien  on  the  vessel,  and  that  none  therefore  existed. 

Upon  full  consideration,  we  all  agree  that  tlie  decree  of  the 
circuit  court  is  right,  and  should  be  affirmed. 

As  it  respects  the  right  to  a  recovery  upon  a  bottomry  bond, 
the  libellant  is  met  by  the  defence  resting  upon  the  familiar  prin- 
ciple, that  a  court  administering  justice  upon  principles  of  equity 
will  not  lend  its  aid  to  enforce  the  fulfilment  of  a  contract  in 
favor  of  a  party  to  it,  which  is  founded  in  fraud.  2  Story's  Eq. 
§  298,  and  cases.  In  such  cases,  the  court  leaves  both  parties 
where  the  law  finds  them,  giving  no  relief  or  countenance  to 
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claims  of  this  description.  Here,  the  underwriters,  who  were 
sought  to  be  defrauded  by  the  use  of  the  fictitious  accounts  and 
Touchers,  were  directly  hiterested  in  the  transaction,  as  the  fair 
expenses  of  the  repairs  of  the  brig  fell  within  one  of  the  perils 
insured  against.  Any  contriFance,  therefore,  to  exaggerate  them, 
or  by  which  evidence  could  be  furnished  to  enable  the  owner  to 
recover  on  his  policy  a  greater  amount  than  actually  advanced, 
was  dishonest  and  fraudulent,  and  can  receive  no  countenance 
in  a  court  of  justice. 

It  is  insisted,  however,  that  the  security  should  be  held  valid 
for  the  amount  actually  advanced,  conceding  it  to  be  void  for 
the  excess.  It  is  true,  that  a  bottomry  bond  may  be  good  in 
part  and  bad  in  part,  and  may  be  upheld  even  in  cases  when 
taken  for  a  sum  in  the  aggregate  larger  than  that  which  properly 
constitutes  a  lien  upon  tlie  vessel  within  this  species  of  security. 
There  are  many  cases  to  this  effect.  Abbot,  126,  n. ;  1  Wheat. 
107  ;  8  Pet  228.  These  are  cases,  however,  in  which  the  items 
rejected  were  not  properly  chareeable  on  the  ship,  or  were  em- 
braced within  the  bond  from  inadvertence  or  mistake,  and  en- 
tirely consistent  with  the  good  faith  of  the  parties  in  the  transac- 
tion. They  stand  upon  widely  different  principles  from  those 
where  the  objectionable  items  are  fictitious,  and  inserted  in  the 
bond  with  the  intent  to  defraud  third  persons.  The  entire  secu- 
rity in  such  cases  becomes  tainted  with  the  fraud,  and  a  parti- 
ceps  criminis  is  not  allowed  to  conic  into  court  to  enforce  it,  even 
for  the  money  advanced  or  expended ;  for  to  permit  it  would 
afford  countenance  to  the  fraud  by  giving  partial  effect  to  it. 

By'  holding  the  security  valid  to  the  extent  of  tlie  loan,  re- 
jecting the  excess,  the  guilty  party  would  risk  nothing ;  for, 
when  detected  in  the  fraud,  he  would  still  be  enabled  to  reim- 
burse himself  for  the  amount  really  due.^  Wc  have  seen  that 
tlie  rule  of  equity  —  and  which  is  the  rule  of  admiralty  in  such 
cases  —  refuses  to  interfere  for  relief,  and  leaves  the  parties 
where  the  law  finds  them. 

Assuming,  then,  the  bond  to  be  void,  as  an  hypothecation  for 
the  money  advanced,  and,  therefore,  not  available  to  charge  the 
vessel,  can  the  lender  resort  to  the  general  or  implied  maritime 
lien  that  it  is  claimed  attaches  in  cases  of  repairs  or  advances  in 
the  foreign  port,  in  the  absence  of  any  special  agreement  to  the 
contrary  ? 

We  think  not.  The  contract  of  hypothecation,  by  bottomry, 
under  which  the  money  was  loaned,  is  different  from  that  im- 
plied by  the  general  admiralty  law.  In  the  one  case,  the  money 
advanced  is  payable  only  in  the  event  of  tlie  safe  arrival  of  the 
vessel  at  the  port  of  destination,  the  lender  taking  the  responsi- 
bility of  the  sea-risk,  and  entitled  to  charge  extraordinary  inter- 
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est.  According  to  the  terms  of  the  boud  in  this  case,  Carring- 
ton and  Company,  the  lenders,  '^  agreed  to  stand  to  and  bear  the 
hazard  and  adventure  thereof,  on  the  AuU  or  body  of  the  said 
brig,  during  her  voyage  '•' ;  and  tlie  condition  is,  *^  to  pay  or 
cause  to  be  paid  at  the  expiration  of  five  days  after  first  arrival 
of  said  brig,''  &c. ;  but,  ^'  if,  during  the  said  voyage,  an  utter 
loss  of  said  brig,  by  fire,  enemies,  or  other  casualty,  shall  un- 
avoidably happen,  &c.,  then  this  obligation  to  be  void  "  ;  and  in 
the  case  of  hypothecation  the  owner  is  not  personally  liable  for 
the  advance  or  repairs.  In  the  other  -^  the  case  of  an  implied 
lien  —  the  obligation  to  pay  the  money  is  absolute ;  and  to  se- 
cure the  payment,  the  vessel,  the  credit  of  the  owner  and  of  the 
master  himself,  are  pledged. 

Now,  it  is  well  settled  that  the  lien  implied  by  the  general 
admiralty  law,  may  be  waived  by  the  express  contract  of  the 
parties,  or  by  necessary  implication ;  and  the  implication  arises 
in  all  cases  where  the  express  contract  is  inconsistent  with  an 
intention  to  rely  upon  the  lien.  A  familiar  instance  is  where  the 
money  is  advanced  or  repairs  made,  looking  solely  to  the  per- 
sonal responsibility  of  the  owner  or  master.  Abbot,  125,  n. ; 
ibid.  116,  n.,  Story's  Ed.  1829.  In  that  case,  no  credit  being 
given  to  the  vessel  as  a  security,  the  implied  lien  is  necessarily 
displaced. 

It  is  true,  in  this  case  credit  was  given  to  the  vessel  by  tlie 
lenders,  and  a  lien  thus  provided  for ;  but  it  was  one  altogether 
different  from  that  implied  by  the  admiralty  law,  and  inconsistent 
with  an  intention  to  look  to  that  as  a  security  for  the  loan,  as 
much  so  as  if  he  had  agreed  to  look  solely  to  the  personal  re- 
sponsibility of  the  ovvuers. 

It  is  insisted,  however,  assuming  the  bond  to  be  void  and 
inoperative,  that  the  lender  is  then  remitted  to  his  implied  lien, 
the  same  as  if  no  bond  had  been  given.  How  this  might  be  in 
a  case  where  the  instrument  was  defective  and  void,  for  want 
of  authority  to  execute  it,  or  for  any  other  cause  consistent  with 
the  good  faith  of  the  parties,  it  is  not  now  necessary  to  inquire, 
or  express  any  opinion.  But  we  think  it  clear  that  no  such  prin- 
ciple can  be  admitted  in  a  case  where  the  bond  has  been  avoided 
on  the  ground  that  it  was  entered  into  in  bad  faith,  and  with 
intent  to  defraud,  on  the  part  of  the  lenders.  Any  other  con- 
clusion would  be  giving  to  a  party  the  benefit  of  his  own  turpi- 
tude, which  the  law  forbids. 

The  admiralty  law  treats  this  species  of  security  with  a  good 
deal  of  indulgence,  and  properly  so,  as  the  advances  to  the  mas- 
ter at  the  foreign  port  by  the  merchant  is  oftentimes  essential,  to 
enable  the  vessel  to  earn  her  freight,  and  is  for  the  general  inter- 
est of  commerce.    The  advance  is  made  also  frequently  at  great 
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risk,  on  the  part  of  the  lender,  he  heing  a  stranger  to  the  owner 
and  master,  and  must  look,  from  necessity,  mainly  to  tbe  pledge 
of  the  vessel  for  his  security.  The  court,  therefore,  leans  in 
favor  of  upholding  these  hypothecations,  disregarding  technical 
objections  and  nice  distinctions,  which  sometimes  invalidate  in- 
struments at  common  law ;  but,  they  are  the  creatures  of  necessity 
and  distress,  and  are  entered  into  in  the  absence  of  the  owner, 
who  has  no  opportunity  to  guard  his  interests ;  and  the  trans- 
actions, thererore,  out  of  which  they  arise  should  be  strictly 
watched,  and  the  observance  of  the  utmost  good  faith  exacted 
from  all  the  parties  concerned. 

It  has  been  recently  held,  in  the  court  of  exchequer  in  Eng- 
land, that  the  master  can  pledge  the  ship  for  repairs,  or  loan  of 
mone^  for  that  purpose,  in  the  foreign  port,  only  by  bottomry 
security ;  and  that,  in  the  absence  of  this,  the  merchant  must 
look  to  the  personal  responsibility  of  the  owner  or  master.  78 
Eng.  Com.  lAw  R.  417 ;  Stainbank  and  Ambler  v.  Shepherd. 

As  this  question  does  not  necessarily  arise  in  this  case,  it  is 
not  important  to  inquire  as  to  the  rule  of  the  admiralty  in  this 
country  in  this  respect. 

Judgment  of  the  court  below  affirmed. 


John  Holroyd,  Plaintiff  in  Error,  t;.  Levi  Puhphret. 

Where  property  stood  assessed  upon  the  hooks  of  the  oorpontion  of  Washiogton  in 

the  name  of  James  Thomas,  and  was  sold  for  taxes,  the  sale  was  good,  although 

James  Thomas  was  dead  when  the  taxes  were  levied. 
17or  was  sndi  sde  iuTalid  npon  the  ground  that  the  corporation  had,  in  a  prior  year, 

sold  the  property  as  belonging  to  the  heirs  of  James  Thomas,  which  sale  was' not 

carried  ont  to  completion. 
The  act  of  congress,  passed  on  26th  May,  1884y  (4  Stats,  at  Large,  76,)  provides  for 

the 


This  case  was  brought  up  by  writ  of  error  from  the  circuit 
court  of  the  United  States  tor  tiie  District  of  Columbia,  holden 
in  and  for  the  6ount7  of  Washington. 

The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Davis  and  Mr.  Lawrence^  for  the  plain- 
tiff in  error,  and  Mr.  Carlisle  and  Mr.  Bradley ^  for  the  defendant 
in  error. 

Tbe  points  did  not  involve  any  general  principles  of  law,  and 
are,  therefore,  omitted. 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court. 
This  action  was  commenced  by  the  plaintiff,  to  recover  a  lot 
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of  land  situate  within  the  city  of  WashiugtoUi  in  possession  of 
the  defendant. 

His  title  is  derived  from  a  sale  by  the  city  collector  of  taxes, 
in  the  year  1846,  at  which  he  was  the  purchaser ;  and  to  sustain 
it  he  produced,  on  the  trial  of  the  cause,  evidence  from  the  cor- 
poration records  that  the  lot  had  been  assessed  for  taxes  as  the 
property  of  James  Thomas,  for  the  years  1844  and  1845 ;  that 
the  taxes  for  those  years  were  not  paid ;  that  the  lot  had  been 
advertised  for  sale  twelve  weeks  in  one  of  the  city  papers,  and 
that  he  purchased  and  obtained  a  deed  for  the  lot  from  die 
mayor. 

It  appeared  in  the  evidence,  that  James  Thomas,  to  whom 
the  lot  had  been  assessed,  bad  died  in  1842 ;  and  that  the  lot 
had  been  advertised  for  sale  in  1844,  by  the  collector  of  taxes,  to 
raise  the  taxes  of  that  year,  as  the  property  of  '*  the  heirs  of  James 
Thomas,"  and  bid  off,  but  it  did  not  appear  that  the  taxes  had 
been  paid  on  this  bid,  or  that  there  was  any  deed  to  the  pur- 
chaser, nor  was  there  an  assessment  of  the  lots  as  the  property 
of  the  heirs. 

The  circuit  court  gave  the  following  instruction  to  the  jury :  — 

*'  If,  from  the  whole  evidence  aforesaid,  the  jury  shall  find  tliat 
the  said  lots  in  the  said  declaration  mentioned  were,*up  to  the 
year  1844,  assessed  on  the  tax-books,  at  the  city  of  Washington, 
in  the  name  of  James  Thomas ;  that  the  said  James  Thomas,  to 
whom  they  were  so  assessecL  in  his  lifetime  held  and  claimed 
the  same  as  his  own ;  tliat  he  resided  in  the  said  city  of  Wash- 
ington, and  there  died  in  November,  1842,  and  letters  of  admin- 
istration on  his  personal  estate  were  granted  to  his  son  by  the 
orphans'  court  of  Washington  county,  in  December,  1842 ;  that 
the  said  lots  were,  in  December,  1844,  advertised  and  sold  by 
said  corporation  for  taxes  due  thereon,  in  the  name  of  the  *  heirs 
of  James  Thomas,'  and  afterwards  were  advertised  and  sold 
as  stated  in  said  plaintiff's  evidence,  then  the  plaintiff  is  not 
entitled  to  recover  in  this  action." 

Our  opinion  is,  that  the  sale  in  1844,  as  the  property  of  the 
^*  heirs  of  James  Thomas,"  was  inoperative  upon  the  title  of  the 
plaintiff.  Tlie  advertisement  did  not  express  the  name  of  the 
person  to  whom  the  lot  was  assessed  on  the  books  of  the  cor- 
poration at  the  time  of  such  assessment,  as  was  required  by  the 
act  of  congress  of  the  26th  May,  1824,  amending  the  city  charter ; 
(4  Stats,  at  Large,  75,  §  2 ;)  nor  were  the  taxes  due  for  that  year 
collected  by  means  of  its  sale ;  at  most,  it  was  an  abortive  effort 
to  do  so,  which,  failing,  left  the  lien  of  the  corporation  on  the  lot 
for  the  assessed  taxes,  and  its  legal  remedies  to  enforce  it,  unim- 
paired ;  nor  will  the  fact  of  the  assessment  to  James  Thomas 
after  his  death,  nor  the  advertisement  of  the  property  as  assessed 
to  him,  defeat  the  conveyance  under  the  sale. 
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The  act  of  coiigress,  above  referred  to,  provides  for  the  case. 
It  declares,  '^  that  no  sale  of  real  property,  for  taxes  hereafter 
made,  shall  be  impaired  or  [made]  void,  by  reason  of  such  prop- 
erty not  being  assessed  or  advertised  in  the  name  or  names  of  the 
lawful  owner  or  owners  thereof,  provided  the  same  shall  be  ad- 
vertised as  above  directed.'*  We  have  seen  that  the  corporation 
was  directed  to  advertise  the  name  of  the  person  to  whom  the  lot 
appeared  to  be  assessed  on  the  books  of  the  corporation. 

The  Judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  a  venire^  &c. 


Isaac  B.  Smith,  Owner  of  thb  Sloop  Volant,  Plaintiff  in 

Ebbob,  t;.  The  State  of  Mabyland. 

The  soil  below  low-water  mark  in  tbe  Chesapeake  Bar,  within  the  bonndaries  of 
Maryland,  belongs  to  the  State,  subject  to  any  lawfal  grants  of  that  soil  by  tlie 
State  or  the  sovereign  power  which  governed  its  territory  before  tbe  Declaration 
of  Independence. 

Bat  this  soil  is  held  hj  the  State  not  only  subject  to,  bnt  in  some  sense  in  trust  for,  the 
enjoyment  of  certain  public  rights,  among  which  is  the  common  liberty  of  taking 
fish,  as  well  shell-fish  as  floating  fish. 

The  State  has  a  right  to  protect  this  fishery  by  making  it  unlawful  to  take  or  catdi 
oysters  with  a  scoop  or  drag,  and  to  inflict  the  penalty  of  forfeiture  upon  the  vessel 
employed  in  this  pursuit 

Such  a  law  is  not  repugnant  to  the  constitution  of  the  United  States,  although  the 
vessel  which  is  forieited  is  enrolled  and  licensed  for  the  coastiog  trade  under  an  act 
of  congress. 

Neither  is  it  repugnant  to  tbe  oonstitution  as  interfering  with  the  admiralty  and  mari- 
time jurisdiction  of  the  judicial  power  of  the  United  States. 

Nor  is  the  law  liable  to  an  objection  that  no  oath  is  reqnired  before  issuing  a  warrant 
to  arrest  the  vessel.  That  clause  of  the  constitution  refers  only  to  process  issued 
under  the  authority  of  the  United  States. 

This  case  was  brought  up  by  writ  of  error  from  tbe  circuit 
court  of  tbe  second  judicial  circuit  of  the  State  of  Maryland,  in 
and  for  Anne  Arundel  county. 

The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  LatrobCy  for  the  plaintiff  in  error,  and 
Mr.  Campbell^  for  the  State  of  Maryland. 

Mr.  Latrobe  contended  that  all  the  laws  of  Maryland,  namely : 
1833,  ch.  254 ;  1887, ch.  810 ;  1846,  ch.  38 ;  1849,  ch.  217,  and  a 
law  passed  in  1854,  should  be  taken  in  connection  as  forming  a 
body  of  legislation  in  paH  materia.    12  How.  299. 

These  laws  were  said  to  be  unconstitutional  on  these  grounds, 
namely :  — 

1.  necause  they  are  repugnant  to  the  8th  section  of  the  first 
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article  of  the  constitution  of  the  United  States,  which  grants  to 
congress  the  power  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  and  with  tlie  Indian  tribes. 

2.  Because  they  are  repugnant  to  the  2d  section  of  the  third 
article,  which  declares  that  the  judicial  powers  of  the  United 
States  shall  extend  to  cases  of  admiralty  and  maritime  juris- 
diction. 

8.  Because  the  said  laws  contain  (with  the  exception  of  the 
law  of  1854)  no  provision  for  an  oath  or  affirmation  as  to  prob- 
able cause  before  issuing  a  warrant,  nor  was  such  oatn  or 
affirmation,  in  fact,  made,  or  any  warrant  issued  prior  to  the 
seizure. 

4.  Because  the  said  laws  are  repugnant  to  the  second  section 
of  article  fourth,  which  declares  that  the  citizens  of  each  State 
shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  States. 

Mr.  Campbell  made  the  following  points : —  . 

1.  That  the  soil  of  the  Chesapeake  Bay  is  vested  in  the  State 
of  Maryland  as  the  successor  of  the  lord  proprietary,  and  that 
the  object  and  effect  of  the  laws  assailed  is  to  protect  the  oysters 
while  fixed  in  such  soil,  and  for  which  it  alone  has  title  to  them 
before  they  become  articles  of  commerce ;  and  that  the  protec- 
tion thus  extended  does  not  obstruct  the  free  use  of  the  waters 
of  Maryland  for  commerce  or  navigation.  Browne  and  Kennedy, 
5  Harris  &  Johnson,  195 ;  Casey  and  Inloes,  1  Gill,  512 ;  Cor- 
field  and  Coryell,  4  Wash.  C.  C.  R.  371 ;  Bennett  and  Boggs, 
Baldwin,  72 ;  Martin  and  Waddell,  16  Pet.  867  ;  8  Kent's  Com- 
mentaries, 489. 

2.  That  the  offences  punished  by  the  laws  in  question  are  not 
within  the  admiralty  or  maritime  jurisdiction  of  the  United 
States.  Corfield  and  Coryell,  (above  cited;)  United  States  v. 
Bevans,  8  Wheat.  886 ;  2  Brown's  Civ.  and  Adm.  Law,  Appen- 
dix, 420. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  for  Anne  Arundel 
county,  in  the  State  of  Maryland,  under  the  25th  section  of  the 
judiciary  act  of  1789.  It  appears  by  the  record  that  the  plain- 
tiff in  error,  being  a  citizen  of  the  State  of  Pennsylvania,  was 
the  owner  of  a  sloop  called  The  Volant,  which  was  regularly 
enrolled  at  the  port  of  Philadelphia,  and  licensed  to  be  employed 
in  the  coasting  trade  and  fisheries ;  that,  in  March,  1858,  the 
schooner  was  seized  by  the  sheriff  of  Anne  Arundel  county, 
while  engaged  in  dredging  for  oysters  in  the  Chesapeake  Bay, 
and  was  condemned  to  be  forfeited  to  the  State  of  Maryland, 
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bj  a  justice  of  the  peace  of  that  State,  before  whom  the  pro- 
ceeding was  had ;  that  on  appeal  to  the  circuit  court  for  the 
county,  being  the  highest  court  in  which  a  decision  could  be  had, 
this  decree  of  forfeiture  was  affirmed ;  and  that  the  plaintiff  in 
error  insisted,  in  the  circuit  court,  that  such  seizure  and  condem- 
nation were  repugnant  to  the  constitution  of  the  United  States. 

This  vessel  being  enrolled  and  licensed,  under  the  constitution 
and  laws  of  the  United  States,  to  be  employed  in  the  coasting 
trade  and  fisheries,  and  while  so  employed  having  been  seized 
and  condemned  under  a  law  of  a  State,  the  owner  has  a  right 
to  the  decision  of  this  court  upon  the  question,  whether  the  law 
of  the  State,  by  virtue  of  which  condemnation  passed,  was 
repugnant  to  the  constitution  or  laws  of  the  United  States. 

That  part  of  the  law  in  question  containing  the  prohibition 
and  inflicting  the  penalty,  which  appears  to  have  been  applied 
by  the  state  court  to  this  case,  is  as  follows :  (1833,  ch.  254 :)  — 

**An  Act  to  prevent  the  Destruction  of  Oysters  in  the  Waters  of 

this  State. 

'<  Whereas,  the  destruction  of  oysters  in  the  waters  of  this 
State  is  seriously  apprehended,  from  the  destructive  instrument 
used  in  taking  them,  therefore  — 

Sec.  1.  Be  it  enacted  by  the  general  assembly  of  Maryland^ 
That  it  shall  be  unlawful  to  take  or  catch  oysters  in  any  of  the 
waters  of  this  State  with  a  scoop  or  drag,  or  any  other  instru- 
ment than  such  tongs  and  rakes  as  are  now  in  use,  and  author- 
ized by  law ;  and  all  persons  whatever  are  hereby  forbid  the  use 
of  such  instruments  in  taking  or  catching  oysters  in  the  waters 
of  this  State,  on  pain  of  forfeiting  to  the  State  the  boat  or  ves- 
sel employed  for  the  purpose,  together  with  her  papers,  furniture, 
tackle,  and  apparel,  and  all  things  on  board  the  same." 

The  question  is,  whether  this  law  of  the  State  aSbrded  valid 
cause  for  seizing  a  licensed  and  enrolled  vessel  of  the  United 
States,  and  interrupting  its  voyage,  and  pronouncing  for  its  for- 
feiture. To  have  this  effect,  we  must  find  that  the  State  of 
Maryland  had  power  to  enact  this  law. 

The  purpose  of  the  law  is,  to  protect  the  growth  of  oysters  in 
the  waters  of  the  State,  by  prohibiting  the  use  of  particular 
instruments  in  dredging  for  them.  No  question  was  made  in 
the  court  below  whether  the  place  in  question  be  within  the 
territory  of  the  State.  The  law  is,  in  terms,  limited  to  the 
waters  of  the  State.  If  the  county  court  extended  the  opera- 
tion of  the  law  beyond  those  waters,  that  was  a  distinct  and 
substantive  ground  of  exception,  to  be  specifically  taken  and 
presented  on  the  record,  accompanied  by  all  the  necessary  facts 
to  enable  this  court  to  determine  whether  a  voyage  of  a  vessel, 
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licensed  and  enrolled  for  the  coasting  trade,  had  been  interrupted 
by  force  of  a  law  of  a  State  while  on  the  high  seas,  and  out  of 
the  territorial  jurisdiction  of  such  State. 

To  present  to  this  court  such  a  question  upon  a  writ  of  error 
to  a  state  court,  it  is  not  enough  that  it  might  have  been  made 
in  the  court  below;  it  must  appear  by  the  record  that  it  was 
made,  and  decided  against  the  plaintiff  in  error. 

As  we  do  not  find  from  the  i*ecord  that  any  question  of  this 
kind  was  raised,  we  must  consider  that  the  acts  in  question 
were  done,  and  the  seizure  made,  within  the  waters  of  the  State ; 
and  that  the  law,  if  valid,  was  not  misapplied  by  the  county 
court  by  extending  its  operation,  contrary  to  its  terms,  to  waters 
without  the  limits  of  the  State.  What  we  have  to  consider 
under  this  writ  of  error  is,  whether  the  law  itself,  as  above 
recited,  be  repugnant  to  the  constitution  or  laws  of  the  United 
States. 

It  was  argued  that  it  is  repugnant  to  that  clause  of  the  con- 
stitution which  confers  on  congress  power  to  regulate  commerce, 
because  it  authorizes  the  seizure,  detention,  and  forfeiture  of  a 
vessel  enrolled  and  licensed  for  the  coasting  trade,  under  the 
laws  of  the  United  States,  while  engaged  in  that  trade. 

But  such  enrolment  and  license  confer  no  immunity  from  the 
operation  of  valid  laws  of  a  State.  If  a  vessel  of  the  United 
States,  engaged  in  commerce  between  two  States,  be  interrupted 
therein  by  a  law  of  a  State,  the  question  arises  whether  tlie 
State  had  power  to  make  the  law  by  force  of  which  the  voyage 
was  interrupted.  This  question  must  be  decided,  in  each  case, 
upon  its  own  facts.  If  it  be  found,  as  in  Oibbon  v.  Ogden,  9 
Wheat.  1,  that  the  State  had  not  power  to  make  the  law,  under 
which  a  vessel  of  the  United  States  was  prevented  from  prose- 
cuting its  voyage,  then  the  prevention  is  unlawful,  and  the 
proceedings  under  the  law  invalid.  But  a  State  may  make 
valid  laws  for  the  seizure  of  vessels  of  the  United  States.  Such, 
among  others,  are  quarantine  and  health  laws. 

In  considering  whether  this  law  of  Maryland  belongs  to  one 
or  the  other  of  these  classes  of  laws,  there  are  certain  established 
principles  to  be  kept  in  view,  which  we  deem  decisive. 

Whatever  soil  below  low-water  mark  is  the  subject  of  exclu- 
sive propriety  and  ownership,  belongs  to  the  State  on  whose 
maritime  border,  and  within  whose  territory  it  lies,  subject  to 
any  lawful  grants  of  that  soil  by  tlie  State,  or  the  sovereign 
power  which  governed  its  territory  before  the  declaration  of 
independence.  Pollard's  Lessee  v.  Hagan,  8  How.  212 ;  Martin 
V.  Waddell,  16  Pet.  867 ;  Den  v.  The  Jersey  Co.  15  How.  426. 

But  this  soil  is  held  by  the  State,  not  only  subject  to,  but  in 
some  sense  in  trust  for,  the  enjoyment  of  certain  public  rights, 
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among  which  is  the  common  liberty  of  taking  fish,  as  well  shell- 
fish ta  floating  fish.  Martin  v.  Waddell ;  Den  t;.  Jersey  Go. ; 
Corfield  v.  Coryell,  4  Wash.  R.  876 ;  Fleet  v.  Hagemen,  14 
Wend.  42 ;  Arnold  v*  Munday,  1  Hidst.  1 ;  Parker  i^.  Cutler 
MiUdam  Corporation,  2  Appleton  (Me.)  R.  858 ;  Peck  v.  Lock- 
wood,  5  Day,  22 ;  Weston  et  d.  v.  Sampson  et  al.  8  Cash.  347. 
The  State  holds  the  propriety  of  this  soil  for  the  conservation 
of  the  public  rights  of  fishery  thereon,  and  may  regulate  the 
modes  of  that  enjoyment  so  as  to  prevent  the  destruction  of  the 
fishery.  In  other  words,  it  may  forbid  all  such  acts  as  would 
render  the  public  right  less  valuable,  or  destroy  it  altoge|^er. 
This  power  results  from  the  ownership  of  the  soil,  from  the 
legislative  jurisdiction  of  the  State  over  it,  and  from  its  duty  to 
preserve  unimpaired  those  public  uses  for  which  the  soil  is  held. 
Yattel,  b.  1,  c.  20,  s.  246  ;  Corfield  v.  Coryell,  4  Wash.  R.  376. 
It  has  been  exercised  by  many  of  the  States.  See  Angell  on 
Tide  Waters,  146,  156,  170,  192-3. 

The  law  now  in  question  is  of  this  character.  Its  avowed, 
and  unquestionably  its  real,  object  is  to  prevent  the  destruction 
of  oysters  within  the  waters  of  the  State,  by  the  use  of  particular 
instruments  in  taking  them.  It  does  not  touch  the  subject  of 
the  common  liberty  of  taking  oysters,'  save  for  the  purpose  of 
guarding  it  from  injury,  to  whomsoever  it  may  belong,  and  by 
whomsoever  it  may  be  enjoyed.  Whether  this  liberty  belongs 
exclusively  to  the  citizens  of  the  State  of  Maryland,  or  may  law- 
fully be  enjoyed  in  common  by  all  citizens  of  the  United  States ; 
whether  this  public  use  may  be  restricted  by  the  State  to  its  own 
citizens,  or  a  part  of  them,  or  by  force  of  the  Constitution  of  the 
United  States  must  remain  common  to  all  citizens  of  the  United 
States ;  whether  the  national  government,  by  a  treaty  or  act  of 
congress,  can  grant  to  foreigners  the  right  to  participate  therein ; 
or  what,  in  general,  are  the  limits  of  the  trust  upon  which  the 
State  holds  this  soil,  or  its  power  to  define  and  control  that  trust, 
are  matters  wlioUy  without  the  scope  of  this  case,  and  upon 
which  we  give  no  opinion. 

So  much  of  this  law  as  is  above  cited  may  be  correctly  said 
to  be  not  in  conflict  with,  but  in  furtherance  of,  any  and  all 
public  rights  of  taking  oysters,  whatever  they  may  be  ;  and  it  is 
the  judgment  of  the  court,  that  it  is  within  the  legislative  power 
of  the  State  to  interrupt  the  voyage  and  inflict  the  forfeiture  of 
a  vessel  enrolled  and  licensed  under  the  laws  of  the  United 
States,  for  a  disobedience,  by  those  on  board,  of  the  commands 
of  such  a  law.  To  inflict  a  forfeiture  of  a  vessel  on  account  of 
the  misconduct  of  those  on  board,  —  treating  the  thing  as  liable 
to  forfeiture,  because  the  instrument  of  the  ofience  is  within 
established  principles  of  legislation,  which  have  been  applied 
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by  most  civilized  governmentB.  The  Malek  Adhel,  2  How. 
238-4y  and  cases  there  cited.  Our  opinion  is,  that  so  mhch  of 
this  law  as  appears  by  the  record  to  have  been  applied  to  this 
case  by  the  court  below,  is  not  repugnant  to  the  clause  in  the 
constitution  of  the  United  States  which  confers  on  congress 
power  to  regulate  commerce. 

It  was  also  suggested,  that  it  is  repugnant  to  the  second  sec- 
tion of  the  third  article,  which  declares  that  the  judicial  power 
of  the  United  States  shall  extend  to  dl  cases  of  admiralty  and 
maritime  jurisdiction.  But  we  consider  it  to  have  been  settled 
by  g>is  court,  in  United  States  v.  Bevans,  8  Wheat.  886,  that 
this  clause  in  the  constitution  did  not  afiect  the  jurisdiction,  nor 
the  legislative  power  of  the  States,  over  so  much  of  their  terri- 
tory as  lies  below  high-water  mark,  save  that  tiiey  parted  with 
the  power  so  to  legislate  as  to  conflict  with  the  admiralty  juris- 
diction or  laws  of  the  United  States.  As  diis  law  conflicts 
neither  with  the  admiralty  jurisdiction  of  any  court  of  the 
United  States  conferred  by  congress,  nor  with  any  law  of  con- 
gress whatever,  we  are  of  opinion  it  is  not  repugnant  to  thiji 
dause  of  the  constitution.  The  objection  that  tiie  law  in  ques- 
tion contains  no  provision  for  an  oath  on  which  to  found  the 
warrant  of  arrest  of  the  vessel,  cannot  be  here  maintained.  So 
far  as  it  rests  on  the  constitution  of  the  State,  the  objection  is 
not  examinable  here,  under  the  twenty-fifth  section  of  the  judi- 
ciary act.  If  rested  on  that  clause  in  the  constitution  of  the 
United  States  which  prohibits  the  issuing  of  a  warrant  but  on 
probable  cause  supported  by  oath,  the  answer  is,  that  this  re^ 
strains  the  issue  of  warrants  only  under  the  laws  of  the  United 
States,  and  has  no  application  to  state  process,  ^arron  t;.  Mayor, 
iic.  of  Baltimore,  7  ret.  248  ;  Lessee  of  Livingston  v.  Moore  et 
al.  7  Pet.  469 ;  Pox  v.  Ohio,  6  How.  410. 

The  judgment  of  the  circuit  court  of  Maryland  in  and  for 
Anne  Arundel  county  is  affirmed,  with  costs. 


WiuJAM  H.  Jones,  Jameb  B.  Wells,  John  Ohain,  Jonas  A. 
Castalinb,  Philip  C.  Paul,  Wiluam  R.  Bobbbts,  and 
James  W.  Byrne,  Plaintiffs  in  Erbob,  v.  Thomas  M. 
League. 

Formeriy,  it  was  held,  in  tome  of  tlie  drcait  oonrti,  that  the  ETerment  of  eltixentbip  ia 
a  different  State  from  the  one  in  whidi  the  sait  wai  bronght,  and  which  it  is  necee* 
lary  to  make  in  order  to  giye  jnrisdictaon  to  the  federal  ooarts,  mna t  be  proved  on 
the  seneral  issae.  Bat  the  rule  now  ia,  that  if  the  defendant  diapates  the  allegatioii 
of  citiaaiahip  which  ia  made  in  the  declaration,  he  moat  so  plead  in  abatement 
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Tbe  ebange  of  cMwDahip  from  one  State  to  another  must  be  made  with  a  honi  Jkk 
fntentioii  of  becoming  a  dtiun  of  the  State  to  whieh  the  partr  lemoyei. 

It  wee  not  tiich  a  bond  Jide  change  where  the  plaintiff  onlj  made  a  diort  abience,  and 
it  appeared  fW>m  the  deed  nnder  which  he  claimed  that  he  was  in  iact  proiecating 
tiie  rait  Ibr  the  benefit  of  his  grantor,  (who  oonld  not  sucl)  receiving  a  portion  of  the 
land  reeovered  as  an  eqniTaleot  for  paying  one  third  of  the  costs  ami  svperintending 
the  prosecution  of  the  suit. 

In  sn^  a  case,  the  fbderel  court  has  no  jurisdiction. 

This  case  was  brought  up,  by  writ  of  error,  from  the  district 
court  of  the  United  States  for  the  district  of  Texas. 

It  was  an  action  of  trespass  to  try  title  brought  by  League 
against  Jones  and  the  other  plaintiffs  in  error.  League  averred 
himself  to  be  a  citizen  of  Maryland,  in  his  original  petition,  or 
declaration,  and  claiOied  title  to  a  tract  of  land  in  the  county  of 
Befugio,  on  St.  Joseph^s  Island,  in  the  State  of  Texas. 

League  claimed  under  a  deed  made  to  him  on  the  11th  of 
May,  1860,  by  one  John  Power,  a  citizen  of  Texas,  acting  for 
himself  and  Hewetson  and  the  representatives  of  Walker.  This 
deed  contained  the  following  trust,  namely :  — 

That  Leaene  would  commence  the  necessary  suits  to  try 
title ;  that  if  decided  adversely,  he  would  carry  the  cases  to  the 
supreme  court  of  the  United  States ;  that  when  the  litigation 
should  be  finally  determined,  he  would  convey  two  thirds  of  the 
lands  recovered  to  the  grantors ;  that  League  should  pay  one 
third  of  the  expenses  of  litigation  heretofore  incurred,  and  all 
costs  and  expenses  for  the  future ;  that  League  might  make 
sales  and  divide  the  proceeds  in  the  proportion  of  one  third  to 
himself  and  two  thirds  to  the  grantors,  &c.,  Ac. 

The  defendants  pleaded  four  pleas  in  abatement  to  the  juris- 
diction of  the  court.  The  first  plea  set  forth  the  substance  of 
the  above  deed,  and  then  alleged  that  Power  was,  at  the  time  of 
the  commencement  of  the  suit,  a  citizen  of  Texas  ;  that  League 
was  also  a  citizen  of  Texas,  but  went  to  Maryland  for  the  pur- 
pose of  setting  up  a  pretence  of  beings  a  citizen  of  that  State, 
and  after  remaining  less  than  four  months  in  Maryland,  he  re- 
turned to  Texas :  that  it  was  a  fraudulent  device  to  enable  him 
to  bring  the  suits  which  Power  could  not  have  brought,  &c. 

The  second  and  third  pleas  need  not  be  noticed,  as  no  ques- 
tion arose  upon  them  in  this  court.  The  fourth  alleged  that,  at 
the  time  of  the  commencement  of  the  suit,  League  was  a  citizen 
of  tlie  State  of  Texas. 

With  respect  to  the  first  plea,  the  plaintiff  demurred  to  it,  and 
the  demurrer  was  sustained  by  the  court.  On  the  fourth  plea,  the 
plaintiff  took  issue  upon  it,  and  a  trial  was  had,  which  resulted, 
under  the  instructions  of  the  court,  which  will  presently  be  men- 
tioned, in  a  verdict  of  the  jury  for  the  plaintiff.  In  order  to 
understand  the  instructions,  it  is  necessary  to  say  that  it  was 
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admitted  of  record  by  the  plaintiff,  for  the  purposes  of  the  trial, 
that  he  was  a  citizen  of  the  Republic  of  Texas  from  1838  up  to 
the  time  of  annexation  of  the  United  States ;  that  he  remained 
domiciled  in  the  State  of  Texas ;  and  that  he  was  a  citizen  of 
the  State  of  Texas,  on  the  first  day  of  July,  A.  D.  1850 ;  and  he 
waived  the  necessity  of  proving  the  above  facts. 

And  thereupon  the  court  instnicted  the  jury,  that  it  is  incum- 
bent on  the  defendants  on  the  issue  made  to  show  that  the  said 
plaintiff  was  a  citizen  of  the  State  of  Texas  at  the  time  of  filing 
the  petition  in  this  cause  ;  that  the  admission  made  by  the  plain- 
tiff as  above  stated  was,  in  law,  presumptive  proof  that,  at  the 
time  of  filing  the  petition,  the  said  plaintiff  was  a  citizen  of  the 
State  of  Texas  ;  but  that  on  the  otlier  handHhe  allegation  in  the 
petition,  that  the  plaintiff  was,  at  the  time  of  filing  the  same,  a 
citizen  of  the  State  of  Maryland  wdA  primd  facie ^  or  presumptive 
proof  that  he  was,  as  alleged,  a  citizen  of  the  said  State  of  Mary- 
land at  that  time :  That  these  two  contradictory  presumptions, 
one  arising  from  the  plaintiff's  admission,  the  other  from  the 
allegation  in  his  petition,  were  equivalent  in  weight,  and  coun- 
terlMilanced  or  destroyed  each  other :  And  that  if  there  was  no 
other  testimony  beside  the  admissions  of  the  plaintiff  adduced 
on  the  part  of  the  defendants  to  show  that  the  said  plaintiff  was, 
at  the  time  of  filing  the  petition,  a  citizen  of  the  State  of  Texas, 
the  jury  would  on  this  point  find  for  the  plaintiff;  to  each  and 
every  part  of  which  charge  ^except  the  first  and  second  clauses 
thereof,  to  wit :  That  the  ourden  of  proof  was  upon  the  de- 
fendants, and  that  the  plaintiff's  admissions  was  presumptive 
proof  of  his  being  a  citizen  of  Texas  at  the  date  of  filing  the 
petition)  the  said  defendants  by  their  counsel  excepted,  and 
tender  this  their  first  bill  of  exceptions,  which  tliey  pray  may  be 
signed,  sealed,  and  made  a  part  of  the  record  in  this  cause,  and 
the  same  is  now  done  accordingly. 

[SBAL.]  ^  JOHN  C.  WATROUS. 

January  28, 1854. 

Other  exceptions  were  taken  in  the  progress  of  the  trial,  but 
it  is  not  necessary  to  notice  them. 

The  case  was  argued  by  Mr.  Hale^  for  the  plaintiflfs  in  error, 
and  Mr.  Hughes^  for  the  defendant.  All  other  points  are  omit- 
ted except  the  one  relating  to  jurisdiction.  This  point  was 
stated  by  Mr.  Hale  as  follows :  — 

The  judicial  power  vested  by  the  constitution  extends  to 
controversies — not  merely  suits — between  citizens  of  different 
States ;  and  in  determining  the  limits  of  this  power,  we  are  to 
look  to  tilings,  not  names.     McNutt  t;.  Bland,  2  How.  9.    The 
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true  rule  as  to  the  matters  presented  by  the  plea,  is  well  settled 
to  be  that,  when  a  conyeyance  is  made  for  a  valuable  considera- 
tion, by  a  citizen  of  one  State  to  a  citizen  of  another  State,  it  is 
effectiye  to  give  the  right  to  sue,  although  the  principal  motiye, 
which  influenced  both  parties,  may  have  been  a  desire  to  give 
jurisdiction  to  courts  of  the  United  States  ;  Smith  v.  Eernochen, 
7  How.  21&-217 ;  McDonald  t;.  Smalley,  1  Pet.  628.  But  the 
converse  is  equally  true,  that  when  no  valuable  consideration 
passes,  and  the  grantee  receives  the  legal  title  for  the  avowed 
purpose  of  giving  jurisdiction  to  courts  of  the  United  States, 
while  the  real  party  in  interest  remains  a  citizen  of  the  same 
State  as  the  defendants,  then,  the  court  will  not  permit  such  a 
fraud  upon  the  laws  and  the  policy  of  the  government,  but  will 
look  into  the  transaction,  on  a  plea  in  abatement,  and  ascertain 
the  real  party  to  the  suit,  without  regard  to  the  form  of  the 
conveyance,  or  of  the  action.  Maxfield's  Lessee  v.  Levy,  2  Dall. 
381 ;  S.  0.  4  Dall.  380 ;  Hurst's  Lessee  v.  Neil,  1  Wash.  0.  0. 
B.  70-81 ;  Smith  v.  Kernochen,  7  How.  21&-217, 

ilfr.  Hughes  contended  that  the  court  had  jurisdiction  by  the 
averments  of  the  petition  ;  and  the  plea  made  the  deed  part  of 
the  plea,  by  wliich  deed  it  was  shown  that  League  took  the 
estate  for  a  valuable  consideration ;  that  the  instruction  of  the 
court  was  correct,  because  as  this  court  had  established  the  rule 
in  14  How.  510,  that  the  averment  of  citizenship  in  the  petition 
is  primd  facie  evidence  of  the  fact  averred,  which  defendant 
must  remove  by  proof,  it  necessarily  followed  that  the  two  pre- 
sumptions counteracted  each  other,  and  the  jury  were  con- 
strained to  find  that  the  plaintiff  was  a  citizen  of  Maryland  at 
the  commencement  of  the  action,  9  Wheat.  587. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  district  court  of  the  United 
States  of  the  district  of  Texas. 

The  plaintiff  filed  his  petition  in  the  district  court,  alleging 
that  he  was  seized  in  fee  of  a  certain  tract  of  land  in  the  county 
of  Refugio,  on  St.  Joseph's  island,  in  the  State  of  Texas ;  be- 
ginning, on  said  island,  at  the  point  nearest  the  Aransas  bar ; 
thence  in  a  northeasterly  direction  with  the  sesrsliore  to  the 
inlet  from  the  sea  into  the  bay ;  thence  north  forty-five  degrees 
west  to  the  shore  of  the  bay  or  lagoon  ;  thence,  with  the  mean- 
ders of  the  bay,  to  the  place  of  beginning,  containing  tliree  and 
one-half  leagues,  be  the  same  more  or  less.  That  the  defend- 
ants entered  the  same  by  force,  and  ejected  the  plaintiff. 

And  the  petition  further  represents,  that  the  plaintiff  having 
possession  of  several  other  tracts  of  lands  of  which  he  was 
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seized,  the  defendants  forcibly  entered  and  dispossessed  him,  Ac. ; 
and  the  petitioner  prayed  that  after  due  trial,  according  to  the 
forms  of  law,  he  may  have  judgment  for  his  damages  aforesaid, 
for  the  recovery  of  the  lands  aforesaid. 

The  defendants  plead  that  the  court  ought  not  to  take  further 
cognizance  of  the  action  of  the  plaintiff,  because  they  say  that 
the  plaintiff  claims  title  under  and  through  a  pretended  inden- 
ture, purporting  to  be  made  and  entered  into  on  the  11th  of 
May,  1860,  by  a  certain  John  Power,  of  the  county  of  Refugio, 
and  State  of  Texas,  a  certain  James  Hewetson,  of  the  State  of 
Ooahuila,  and  Republic  of  Mexico,  by  his  attorney  in  fact,  James 
Power ;  and  the  said  James  Power,  acting  for  and  in  behalf  of 
the  representatives  of  Duncan  S.  Walker,  deceased,  of  the  one 

Eart,  and  Thomas  M.  League,  of  the  city  of  Galveston,  and 
tate  of  Texas,  aforesaid,  of  the  other  part,  but  really,  and  in 
law  and  fact,  only  by  the  said  James  Power,  of  the  one  part, 
and  the  plaintiff,  of  the  other  part ;  which  said  indenture  pur- 
ported to  convey  from  James  rower  unto  the  plaintiff,  his  heirs 
and  assigns  forever,  the  said  tracts  and  parcels  of  land  described 
in  the  petition,  and  which  the  plaintiff  seeks  to  recover  in  this 
action. 

The  said  conveyance  being  made  to  the  plaintiff  in  trust,  for 
the  following  purposes :  that  the  said  League  should  commence 
all  such  suit,  or  suits,  as  might  be  necessary  to  settle  the  title  to 
said  lands,  in  the  district  court,  and,  should  a  decision  be  made 
adversely  in  said  court,  that  he  would  prosecute  a  writ  of  error 
or  appeal  to  the  supreme  court  of  the  United  States  ;  and  when 
the  litigation  was  finally  determined,  the  said  League  would 
convey  two-thirds  of  the  land  recovered,  in  which  the  title 
should  be  settled,  to  said  Power  and  Hewetson,  and  the  repre- 
sentatives of  the  said  Walker,  and  tiicir  heirs  and  assigns  ;  and, 
until  such  conveyances  were  made,  should  hold  said  lauds  for 
the  benefit  of  said  parties  ;  and  the  plaintiff  agreed  to  pay  one- 
third  of  the  expense  of  litigation,  and  the  expense  before  that 
time  incurred,  which  it  was  agreed  amounted  to  one  thousand 
dollars. 

And  the  defendants  allege,  that  the  said  Power,  at  the  time 
of  the  conveyance,  and  for  years  before  and  ever  since,  has  been 
a  citizen  of  Texas ;  and  that  the  said  plaintiff  has  resided  in 
the  State  of  Texas* for  twelve  years,  and  is  a  citizen  of  that 
State.  That  before  commencing  suit  he  went  to  Maryland  and 
other  States,  and  remained  absent  about  four  months,  and  on 
his  return  brought  this  suit  as  a  citizen  of  Maryland  ;  and  that 
the  said  conveyance  was  colorable,  and  was  made  to  give  juris- 
diction to  the  courts  of  the  United  States. 
Tliree  other  pleas  were  filed  representing  that  the  cqnveyance 
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was  made  by  Power,  a  citizen  of  Texas,  and  who  is  the  real 
plaintiff  in  the  case,  to  give  jurisdiction  to  the  federal  courts, 
and  that  League  is  a  nominal  plaintiff. 

Tlie  plaintiff  admits,  for  the  purposes  of  this  cai&e,  that  the 
only  legal  title  which  he  claims  to  have  to  the  several  tracts  of 
land  in  his  petition  des(»ribed,  is  that  conveyed  to  him  by  James 
Power,  of  the  State  of  Texas. 

A  demurrer  was  filed  to  the  first  plea,  and  issues  joined  as  to 
the  others. 

At  an  early  period  of  this  court,  it  was  held  in  some  of  the 
circuit  courts,  that  the  averment  of  citizenship,  to  give  jurisdio- 
tion,  must  be  proved  on  the  general  issue.  And  as  a  conse- 
quence of  this  view,  if  at  any  stage  of  the  cause  it  appeared  that 
the  plaintiff's  averment  of  citizenship  was  not  true,  he  failed  in 
his  suit.  But  it  is  now  held,  and  has  been  so  held  for  many 
years,  that  if  the  defendant  disputes  the  allegation  of  citizenship 
in  the  declaration,  he  must  plead  the  fact  in  abatement  of  the 
suit;  and  that  this  must  be  done  in  the  order  of  pleading,  as  at 
common  law. 

In  this  case,  jurisdiction  is  claimed  by  the  citizenship  of  the 
parties.  The  plaintiff  avers  that  he  is  a  citizen  of  Maryland, 
and  that  the  defendants  are  citizens  of  Texas. 

In  one  of  the  pleas,  it  is  averred  that  the  plaintiff  lived  in 
Texas  twelve  years  and  upwards,  and  that,  for  the  purpose  of 
bringing  this  suit,  he  went  to  the  State  of  Maryland,  and  was 
absent  from  Texas  about  four  months. 

The  change  of  citizenship,  even  for  the  purpose  of  bringing  a 
suit  in  the  federal  court,  must  be  with  the  bond  JUU  intention 
of  becoming  a  citizen  of  the  State  to  which  the  party  removes. 
Nothing  short  of  this  can  give  him  a  right  to  sue  in  the  federal 
courts,  held  in  the  State  from  whence  he  removed.  If  League 
was  not  a  citizen  of  Maryland,  his  short  absence  in  that  State 
without  a  bond  fide  intention  of  changing  his  citizenship,  could 
give  him  no  right  to  prosecute  this  suit. 

But  it  very  clearly  appears  from  the  deed  of  conveyance  to  the 
plaintiff,  by  Power,  that  it  was  only  colorable,  as  the  suit  was  to 
be  prosecuted  for  the  benefit  of  the  grantor,  and  the  one-third 
of  the  lands  to  be  received  by  the  plaintiff  was  in  consideration 
that  he  should  pay  one-third  of  the  costs,  and  superintend  the 
prosecution  of  the  suit.  The  owner  of  a  tract  of  land  may  con- 
vey it  in  order  that  the  title  may  be  tried  in  the  federal  courts, 
but  tlie  conveyance  must  be  made  bond  fide^  so  that  the  prose- 
cution of  the  suit  shall  not  be  for  his  benefit. 

Tlie  judgment  of  the  district  court  is  reversed,  for  want  of 
jurisdiction  in  that  court. 
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Dayid  Bush,  Plaintiff  in  Error,  t;.  James  I.  Person,  Ad- 

MINISTRA^pR  DE  BONIS  NON  OF   MaBORN   OoOPER,  DECEASED. 

Where  a  person  mortgaged  land,  which  was  at  the  time  subject  to  a  jndgment  lien, 
the  deed  containing  what  was  eqnivalent  to  a  covenant  of  warranty ;  then  toolc  the 
benefit  of  the  bankrupt  act  of  1841 ;  and  then  purchased  the  property  which  was 
sold  under  the  jadgment  lien,  he  is  estopped  by  his  ooTenant  from  setting  up  his 
after-acquired  title  to  defeat  the  mortgage. 

The  bankrupt  act  does  not  annul  a  covenant  in  such  a  case. 

This  case  was  brought  up  from  the  high  court  of  errors  and 
appeals  of  the  State  of  Mississippi,  by  a  writ  of  error  issued 
under  the  25th  section  of  the  judiciary  act. 

The  case  is  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Bayard^  for  the  plaintiff  in  error,  and 
Mr.  OriUenaen,  for  the  defendant. 

Mr.  Bayard  explained  the  doctrine  of  estoppel  at  common 
law,  and  referred  to  Williams  v.  Saunders,  80,  note.  But  where 
there  is  no  covenant  of  warranty  there  is  no  estoppel,  11  How. 
298 ;  and  in  this  case  there  was  none.  The  law  of  the  State 
implies  such  a  covenant  from  a  deed  of  bargain  and  sale,  but 
not  as  between  mortgagor  and  mortgagee. 

Mr.  Crittenden  contended  that  the  second  section  of  the  bank- 
rupt act  excepted  mortgages  and  other  securities  for  debt.  It 
says  that  mortgages  must  remain  unimpaired,  but  if  Bush  is 
allowed  to  hold,  the  mortgage  certainly  is  impaired. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court. 

A  bill  to  foreclose  a  mortgage  on  a  lot  of  land  in  Mississippi 
was  filed  by  the  administrator  of  the  assignee  of  the  mortgage, 
in  the  superior  court  of  chancery  in  that  State.  The  complain- 
ant obtained  a  decree  of  foreclosure,  and  the  respondent  appealed 
to  the  high  court  of  errors  and  appeals,  where  the  decree  of  the 
superior  court  of  chancery  was  affirmed.  The  appellant  then 
prosecuted  the  writ  of  error,  which  brings  the  case  before  this 
court. 

The  case  was,  shortly,  this:  The  appellant  was  one  of  two 
mortgagors.  When  the  mortgage  was  executed,  the  land  was 
encumbered  by  a  lien  from  a 'judgment  previously  recovered 
against  the  mortgagors. 

After  executing  the  mortgage  the  appellant  became  a  bank- 
rupt, under  Uie  act  of  congress  of  August  19, 1841,  5  Stats,  at 
Large,  440,  and  received  his  discharge.  The  land  was  exposed 
to  sale  to  satisfy  the  judgment  lien,  and  the  appellant,  after  his 
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discharge,  purchased  it.     The  court  of  appeals  of  Mississippi 
decided :  — 

1.  That  though  the  deed  of  mortgage  contained  no  express  cov- 
enant of  warranty,  the  words  ^^  grant,  bargain  and  sell,"  which 
were  in  the  deed,  under  the  law  of  that  State,  imported  cove- 
nants of  warranty  of  title,  and  against  encumbrances,  and  for 
quiet  enjoyment,  as  effectually  as  though  such  covenants  had 
been  expressly  set  out  in  the  deed. 

2.  That,  under  the  law  of  Mississippi,  if  there  had  been  no 
discharge  in  bankruptcy,  the  appellant  would  be  estopped  by  his 
covenanta  from  setting  up  his  after-acquired  title  to  defeat  the 
mortgage. 

8.  That  the  discharge  in  bankruptcy  did  not  enable  him  to 
do  so. 

This  last  position  is  the  only  one  re-examinable  here ;  the  de- 
cision by  the  state  court,  of  all  matters  depending  exclusively 
upon  the  law  of  the  State,  being  conclusive,  on  a  writ  of  error, 
under  the  26th  section  of  the  judiciary  act  of  1789. 

The  question  for  our  consideration  is,  what  effect  the  discharge 
of  a  bankrupt  has  upon  estoppels,  arising  by  law  from  covenants 
of  warranty  contained  in  his  deeds  of  conveyance  of  land. 

To  determine  this,  it  is  necessary  to  have  in  view  the  difibrent 
modes  of  operation  of  such  covenants.  They  are  contracts,  and 
an  action  lies  for  recovery  of  the  damages  sustained  by  their 
breach.  At  law,  they  run  with  the  land  ;  and  if  the  covenantor 
subsequently  acquire  an  outstanding  paramount  title,  it  enures 
by  force  of  the  covenant  to  him  who  claims  under  the  deed  of 
the  covenantor.  This  rule  is  now  established  in  the  law  of  this 
country,  and  has  been  affirmed  in  numerous  decisions  in  this  and 
other  courts.  Many  of  them  may  be  found  collected  in  a  note 
to  2  Smith's  Leading  Cases,  545,  <fec. 

In  equity,  the  covenantor  is  treated  as  estopped  by  his  cove- 
nant to  assert  that  any  outstanding  title  existed  inconsistent  with 
what  he  undertook  to  sell  and  convey. 

The  argument  on  the  part  of  the  appellant  is,  that,  under  the 
4th  section  of  the  bankrupt  act,  he  was  discharged  from  all  debts, 
contracts,  and  other  engagements  provable  under  the  act ;  that 
not  only  the  debt  secured  by  this  mortgage,  but  the  covenant  of 
warranty  itself,  was  provable  under  the  act.  And,  consequently, 
the  covenantor,  being  released  from  the  covenant,  it  could  no 
longer  have  the  operation  allowed  to  it  by  the  courts  of  Missis- 
sippi. 

It  must  be  admitted,  that  if  the  covenantee  or  his  assignee 
had  released  the  covenant,  it  would  be  difficult  to  maintain  that 
it  could  continue  in  existence  for  any  purpose.  But  it  must  be 
considered,  that  whatever  discharge  lias  taken  place  in  this  case, 
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is  by  force  of  a  statute,  which  may  have  so  qualified  and  limited 
its  effect  as  still  to  leave  the  covenant  in  existence  for  one  pur- 

Eose,  Uiough  not  for  others ;  and  that  the  question,  whether  it 
as  done  so,  can  be  determined  only  by  examining  the  act,  and 
ascertaining  the  will  of  the  legislature  in  this  particular. 

The  second  section  of  the  act  contains  this  proviso :  '^  That 
nothing  in  this  act  contained  shall  be  construed  to  annul,  destroy, 
or  impair  any  lawful  rights  of  married  women,  or  minors,  or  any 
liens,  mortgages,  or  other  securities  on  property,  real  or  personal, 
which  may  be  valid  by  the  laws  of  the  States  respectively,  and 
which  are  not  inconsistent  with  the  provisions  of  the  second  and 
fifth  sections  of  this  act/*  There  does  not  appear  to  have  been 
anything  in  this  mortgage  inconsistent  with  those  sections  ;  and 
it  is  not  denied  that  the  mortgage  itself,  considered  simply  as  a 
conveyance  of  the  land,  remained  unaffected  by  the  act. 

It  is  therefore  obvious,  that  though  the  bankrupt,  personally, 
was  released  by  the  act,  the  debt  due  from  the  land  continued 
undischarged.  In  this  particular,  beyond  all  doubt,  the  discharge 
by  the  act  differs  from  a  release  by  the  creditor ;  since,  if  the 
latter  had  released  the  debtor,  the  mortgage  would  thereby  have 
been  satisfied,  and  the  charge  on  the  land  destroyed. 

Tlie  intention  of  the  legislature  to  carry  out  this  distinction 
between  the  personal  liability  of  the  debtor  and  the  liability 
of  the  land,  and  to  preserve  the  latter  in  full  force,  unaffected 
by  the  discharge  of  the  debtor,  is  clearly  declared  by  the  act. 
The  act  says,  in  so  many  words,  that  a  mortgage,  valid  by  the 
law  of  the  State,  shall  not  be  impaired  by  anything'  in  the 
act 

We  think  there  is  sufficient  reason  why  this  proviso  should 
be  so  construed  as  completely  to  save  the  effect  and  operation 
of  all  estoppels  running  with  the  land  and  operating  at  law  to 
pass  the  legal  title,  or  in  equity  to  conclude  the  grantor  from  as- 
serting the  existence  of  a  title  inconsistent  with  what  he  under- 
took to  sell  and  convey.  The  purpose  of  the  legislature  to 
afford  complete  and  effectual  protection  to  mortgage  titles,  against 
anything  which  was  to  be  done  under  the  act,  and  tlie  broad  and 
strong  terms  in  which  this  purpose  is  expressed,  require  us  to 
say,  that  the  debtor  cannot  derive  from  the  act  an  enabling  power 
to  do  or  assert  anything  which  will  impair  a  mortgage  otherwise 
valid.  Nor  is  there  any  incongruity  with  established  principles, 
in  holding  that  the  personal  discharge  of  the  debtor  does  not  free 
him  from  the  estoppel. 

K  this  obligation  could  rest  solely  upon  a  covenant,  effectual 
in  law  to  charge  the  grantor  in  a  personal  action,  it  would  fol- 
low, that  when  such  personal  liability  was  released  by  the  bank- 
rupt act,  the  estoppel  would  naturally  fall  widi  it ;  and  that  an 
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intentiou  to  preserve  the  estoppel  ought  to  be  clearly  indicated, 
to  induce  the  court  to  say  it  was  not  destroyed  ;  but  such 
estoppels  do  not  depend  on  personal  liability  for  damages. 
This  is  apparent,  when  we  remember  that  estoppels  bind,  not 
only  parties,  but  privies  in  blood  and  estate,  though  not  person- 
ally liable  on  the  covenants  creating  the  estoppel.  See  Carver 
V.  Jackson,  4  Pet  85,  87 ;  White  v.  Patten,  24  Pick.  824 ;  Mark 
V.  Willard,  18  New  Hamp.  R.  889;  Baxter  v.  Bradbury,  20 
Maine  R.  260. 

Indeed,  it  is  the  settled  doctrine  of  this  court,  not  only  that 
no  existing  personal  liability  is  necessary  to  work  an  estoppel, 
but  that  none  need  have  existed  at  any  time.  In  Van  Rens- 
aalaer  v.  Kearney  et  al.  11  How.  822,  it  was  held,  after  great 
consideration  and  a  full  examination  of  the  authorities,  that  '^  if 
a  deed  bear  on  its  face  evidence  that  the  grantors  intended  to 
convey,  and  the  grantee  expected  to  become  invested  with,  an 
estate  of  a  particular  description  or  quality,  and  that  the  bargain 
had  proceeded  upon  that  footing  between  the  parties ;  then,  al- 
though it  may  not  contain  any  covenants  of  title,  in  the  technical 
sense  of  the  term^  still,  the  legal  operation  and  effect  of  the  in- 
strument will  be  as  binding  on  the  grantor  and  those  claiming 
under  him,  in  respect  to  the  estate  thus  described,  as  if  a  form^ 
covenant  to  that  effect  liad  been  inserted ;  at  least,  so  far  as  to 
estop  them  from  ever  afterwards  denjring  that  he  was  seized  of 
the  particular  estate  at  the  time  of  the  conveyance." 

It  is  familiar  law,  also,  which  was  applied  in  Carver  v,  Jack- 
son, 4  Pet.  86,  88,  that  a  mere  recital  of  a  fact  in  a  deed  is  as 
effectual  an  estoppel  as  a  covenant.  There  is  no  necessary  con- 
nection, therefore,  between  the  personal  liability  of  the  debtor  on 
his  covenant,  and  the  estoppel  which  arises  therefrom  ;  and  it  is 
not  an  incongruity  for  the  legislature  to  preserve  the  latter  while 
they  discharge  the  former. 

Estoppels  which  run  with  the  land  and  work  thereon  are  not 
mere  conclusions  ;  they  pass  estates,  and  constitute  titles ;  they 
are  muniments  of  title,  assuring  it  to  the  purchaser.  Their 
operation  is  highly  beneficial,  tending  to  produce  security  of 
titles ;  and  if  a  discharge  under  the  bankrupt  law  were  allowed 
to  destroy  this  mode  of  assurance,  it  would  in  an  important  par- 
ticular impair  the  operation  of  deeds  containing  it.  This,  by  the 
express  words  of  the  bankrupt  law,  is  prohibited. 

In  Stewart  v.  Anderson,  10  Alabama  R.  504,  the  supreme 
court  of  Alabama  had  this  precise  question  before  them,  and 
held  the  bankrupt  estopped.  A  similar  decision  was  made  by 
the  court  of  appeals  of  Maryland  in  reference  to  the  effect  of  a 
discharge  under  the  insolvent  law  of  that  State.  Dorsey  i;. 
Gasaway,  2  H.  and  J.  411. 
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Our  opinion  is,  that  the  decree  of  the  high  court  of  errors  and 
appeals  of  Mississippi  should  be  affirmed,  with  costs. 


Samuel  Vebden,  Plaintiff  in  Error,  t;.  Isaac  Coleman. 

This  ooart  again  decides  that  a  decree  npon  a  motion  to  disaolTe  an  injunction  in  the 
oonne  of  a  chancery  canse,  and  where  the  bill  is  not  finally  disposed  of,  is  not  tnch 
a  final  decree  as  can  be  re-ezamined  in  this  court,  under  the  25th  section  of  the 
judiciary  act. 

This  case  was  brought  up  from  the  supreme  court  of  Indiana, 
by  a  writ  of  error  issued  under  the  25th  section  of  the  judiciary 
act. 

The  case  id  explained  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  GiUetty  for  the  plaintiff  in  error,  no 
counsel  appearing  for  Coleman. 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court. 

The  plaintiff  filed  his  bill  in  the  circuit  court  of  Benton 
county,  Indiana,  sitting  in  chancery,  to  obtain  a  decree  to  cancel 
a  mortgage  and  the  mortgage  note,  and  also  to  restrain,  by 
injunction,  the  mortgagee  from  proceeding  upon  the  power  of 
sale  contained  in  the  mortgage  until  the  final  hearing,  and  from 
thence  perpetually. 

A  temporary  injunction  was  granted  in  vacation  upon  the  usual 
conditions,  which  was  dissolved,  on  the  coming  in  of  the  answers 
upon  the  motion  of  the  defendants,  by  the  circuit  court. 

From  the  order  dissolving  the  injunction  there  was  an  appeal 
to  tlie  supreme  court  of  Indiana,  where,  after  argument,  the 
decree  of  the  circuit  court  was  affirmed.  Upon  this  decree  this 
writ  of  error  is  prosecuted. 

This  court  has  repeatedly  decided  that  a  decree  upon  a  mo- 
tion to  dissolve  an  injunction  in  the  course  of  a  chancery  cause, 
and  where  the  bill  is  not  finally  disposed  of,  is  not  such  a  final 
decree  as  can  be  re-examined  in  this  court,  under  the  terms  of 
the  25th  section  of  the  judiciary  act  of  the  24th  September,  1789. 
McCollum  V.  Eager,  2  How.  61 ;  Gibbous  v.  Ogden,  6  Wheat. 
448. 

The  writ  of  error  is  dismissed. 
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William  J.  Mintbb,  Hiram  F.  Saltmabsh,  and  Ashley  Pahkeb, 
Plaintiffs  in  Ebbob^  v.  Chables  Gbommeun.*  . 

Where  a  patent  for  land  is  issued  by  the  officen  of  the  United  States,  the  presamption 
is  that  It  is  Talid  and  passes  the  legal  title.  But  this  may  be  rebutted  by  proor  that 
the  ofBoers  had  no  aathority  to  issae  it  on  account  of  the  land's  not  being  subject  to 
entry  and  srant 

The  act  of  March  3, 1817,  which  was  passed  to  carry  into  eflTeet  the  treaty  of  August 
9,  1814,  with  the  Creek  Indians,  provided  in  the  6th  section  that  no  land  reserved  to 
a  Creek  warrior  should  be  offered  for  sale  by  the  register  of  the  land-office,  unless 
specially  directed  by  the  secretary  of  the  treasury. 

The  secretary  was  authorised  to  decide  whether  or  not  the  Indian  had  abandoned  the 
land.    If  abandoned,  it  became  forfeited  to  the  United  States. 

Henoe,  where  such  a  resenration  was  offered  for  sale,  and  a  patent  issued  for  it,  the 
presumptSoQ  is  that  the  secretary  had  decided  the  fact  of  abandonment^  and  issued 
the  order  for  the  sale. 

Tms  case  was  brought  np  from  the  supreme  court  of  Alabama, 
by  a  writ  of  en*or  issued  under  the  25th  section  of  the  judiciary 
act. 

The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Phillips^  for  the  plaintiffs  in  error,  and 
Mr.  Bradley y  for  the  defendant. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

The  material  facts  of  this  case  are  as  follows :  — 

On  the  12th  April,  1820,  a  certificate,  No.  28,  issued  from  tlie 
land-office  of  the  United  States  to  Tallasse  Fixico,  a  friendly 
chief  of  the  Creeks,  appropriating  to  his  use  and  occupancy 
fraction  24,  T.  18,  R.  18,  east  of  Coosa  River,  in  pursuance  of 
the  act  of  congress  of  8d  March,  1817,  passed  to  carry  into 
effect  the  treaty  of  Fort  Jackson,  of  August  9,  1814,  with  the 
Creek  Indians. 

The  reservee,  Tallasse  Fixico,  was  in  possession  of  the  land, 
and  while  in  possession,  in  1828,  he  sold  it,  for  a  valuable  con- 
sideration, to  George  Taylor,  to  whom  he  gave  a  deed  and  the 
possession  of  the  Icind  at  the  time  of  sale. 

The  said  Taylor,  while  in  possession,  in  July,  1884,  sold  to  C. 
Crommelin,  tlie  defendant  in  error,  a  portion  of  the  land,  about 
forty  acres.  The  purchaser  received  deeds  for  the  same  at  the 
time  of  sale,  dated  12th  and  14th  July,  1884,  and  immediately, 
or  a  short  time  thereafter,  entered  into  possession,  and  has  con- 
tinued in  possession  until  the  present  time. 

On  the  4th  June,  1889,  Isham  Bilberry  and  Samuel  Lee 
obtained  from  the  land-office  at  Cahawba,  a  pre-emption  certifi- 
cate, No.  85,014,  in  their  favor,  under  the  pre-emption  act  of 

*  Bir.  Justice  Campbsll  did  not  sit  in  this  cause. 
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1834y  for  southeast  fractional  quarter  of  sec.  24,  T.  18,  B.  18, 
being  a  part  of  Tallasse  Fizico's  reservation,  and  embracing  the 
land  in  possession  of  the  defendant  in  error,  and  which  is  the 
land  sued  for,  namely :  the  forty  acres  purchased  by  him  from 
Taylor. 

On  the  same  day,  namely :  4th  June,  1839,  Bilberry  and  Lee 
assigned  the  pre-emption  certificate  to  the  plaintifis  in  error, 
Hiram  F.  Saltmarsh,  William  T.  Minter,  and  Ashley  Parker,  in 
whose  favor  a  patent  was  subsequently  issued. 

The  state  court  charged  the  jury  '^  that  if  they  found  the  de- 
fendant held  for  a  series  of  years,  and  continued  to  hold  posses- 
sion under  deeds  from  Taylor,  and  that  Taylor  held  possession 
under  Tallasse  Fixico,  and  that  the  plaintiflb  were  never  in  pos- 
session ;  that  tlien,  the  defendant  held  under  color  of  title,  and 
was  in  a  condition  to  contest  the  validity  of  the  patent. 

*^  2.  That  the  certificate  of  possession  which  issued  to  Tallasse 
Fixico,  was  an*  appropriation  of  the  land  by  the  government 
of  the  United  States  to  a  particular  purpose ;  and  that  if  Tal- 
lasse Fixico,  in  1828  or  1829,  did  abandon  said  land,  it  was 
not  subject  to  entry  under  the  pre-emption  laws.  That  the 
patent,  under  which  the  plaintiffs  claimed  title,  was  issued  under 
the  pre-emption  laws  of  the  United  States ;  that  tlie  land  con- 
veyed by  said  patent  was  not  subject  to  entry  under  pre-emption, 
and  that,  therefore,  said  patent  had  issued  contrary  to  law,  and 
was  void." 

To  this  charge  the  plaintiffs  excepted. 

A  verdict  and  judgment  were  rendered  for  the  defendant,  and 
the  plaintiffs  took  up  the  cause  to  the  supreme  court  of  Alabama, 
where  the  judgment  was  affirmed,  to  bring  up  which  judgment 
a  writ  of  errror  was  prosecuted  out  of  this  court. 

The  state  court  in  effect  pronounced  the  patent,  under  which 
the  plaintiffs  claimed  title,  to  be  void  for  want  of  authority  in 
the  officers  of  the  United  States  to  issue  it,  on  the  supposition 
that  the  land  was  reserved  from  sale  when  it  was  entered  and 
granted.  The  presumption  is,  that  the  patent  is  valid,  and 
passed  the  legal  title ;  and,  furthermore,  it  is  primd  facie  evi- 
dence of  itself  that  all  the  incipient  steps  had  been  regularly 
taken  before  the  title  was  perfected  by  the  patent  It  has  been 
80  held  by  this  court  in  many  instances,  commencing  with  the 
case  of  Polk  v.  Wendell,  9  Cranch,  98,  99. 

But  if  the  executive  officers  had  no  authority  to  issue  the 
patent  because  the  land  was  not  subject  to  entry  and  grant,  then 
it  is  void,  and  tlie  want  of  power  may  be  proved  by  a  defendant 
at  law,  9  Cranch,  99.  And  the  question  here  is,  whether  the 
defendant  has  proved  the  want  of  authority  ? 

The  6th  section  of  the  act  of  1817  provides  that  no  land 
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reserved  to  a  Creek  warrior  should  be  offered  for  sale  by  the 
register  of  the  land-office,  unless  specially  directed  by  the  secre- 
tary of  the  treasury.  Both  by  the  treaty  and  the  act  of  congress 
it  was  declared  that  if  the  Indian  abandoned  the  reserved  land, 
it  became  forfeited  to  the  United  States.  The  fact  of  abandon- 
ment, the  secretary  was  authorized  to  decide,  and  if  he  did  so 
find,  he  might  then  order  the  land  to  be  sold  as  other  public 
lands.  The  rule  being  that  the  patent  is  evidence  that  all  pre- 
vious steps  had  been  regularly  taken  to  justify  making  of  the 
patent ;  and  one  of  the  necessary  previous  steps  here  being  an 
order  from  the  secretary  to  the  register  to  offer  the  land  for  sale, 
because  the  warrior  had  abandoned  it,  we  are  bound  to  presume 
that  the  order  was  given.  That  such  is  the  effect,  as  evidence, 
of  the  patent  produced  by  the  plaintiffs,  was  adjudged  in  the 
case  of  Bagneli  i'.  Broderick,  18  Pet.  450,  and  is  not  open  to 
controversy  anywhere,  and  the  state  court  was  mistaken  in  hold- 
ing otherwise. 

The  defendant  being  in  possession,  without  any  title  from  the 
United  States,  we  deem  it  unnecessary  to  discuss  the  effect  of 
the  parol  proof  introduced  in  the  state  circuit  court  to  defeat  the 
patent. 

It  is  therefore  ordered  that  the  judgment  of  the  supreme  court 
of  Alabama,  be  reversed. 


RoBEBT  H.  MgCready  and  Others,  Claimants  op  the  Steam- 
boat Bay  State,  heb  Tackle,  Machineby,  &g..  Appellants, 
V.  Goldsmith,  Wells,  and  Othebs. 

Wliere  a  large  steamer  was  coming  down  Long  Island  Sound,  on  a  foggy  momii^, 
with  a  speed  of  sixteen  or  soTenteen  miles  per  hoar,  in  the  direct  track  of  the  coasl- 
iog  tiadei  and  mn-down  a  vessel  which  was  lying  at  anchor,  (the  weather  being  per* 
fectly  celm,)  the  steamer  was  grossly  in  faolt. 

The  vessel  at  anchor  cannot  be  considered  in  fanlt  for  omitting  to  have  horns  blown 
or  empty  barrels  beaten.  The  asace  that  this  is  done  in  snch  a  case  is  not  estab- 
lished ;  and,  moreoTcr,  it  is  donbtml  whether  snch  a  precaution  would  have  been  of 
any  service. 

This  was  an  appeal  from  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New  York. 

The  case  is  stated  in  the  opinion  of  the  court. 

The  district  court  decreed  that  the  collision  was  caused  by 
the  fault,  want  of  precaution,  and  blamable  conduct  of  the  per- 
sons on  board  of  and  managing  each  of  the  vessels,  and  ordered 

the  damages  to  be  borne  in  equal  moieties  by  them.    Both  par- 
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ties  appealed  to  the  circuit  court.    Mr.  Justice  Nelson  reversed 
the  decree  of  the  district  court,  and  ordered  that  the  libellants 
should  recover  against  The  Bay  State  the  sum  of  $6,411,  with 
interest  from  the  8th  of  October,  1849,  and  costs  in  both  courts. 
An  appeal  from  this  decree  brought  the  case  up  to  this  court. 

It  was  submitted  on  printed  arguments,  by  Mr.  Lord^  for  the 
appellants,  and  Mr.  Cuttings  for  the  appellees. 

The  arguments  of  the  counsel  upon  both  sides  consisted  of 
comments  upon  the  facts  and  evidence  in  the  cause,  which  it 
would  not  be  possible  to  explain  without  an  abstract  of  the  tes- 
timony. 

Mr.  Justice  NELSON  delivered  the  opinion  of  .the  court. 

This  is  an  appeal  in  admiralty,  in  a  case  of  collision,  from  a 
decree  of  the  circuit  court  of  the  United  States  for  tiie  soutliem 
district  of  New  York. 

The  collision  occurred  on  Long  Island  Sound,  off  Watch  Hill 
light,  on  the  Connecticut  shore,  between  the  achooner  Oi^iana 
and  the  steamer  Bay  State,  on  the  18th  of  August,  1847,  when 
the  former  was  run  down  and  sunk.  The  schooner  was  laden 
with  coal,  and  on  her  way  to  New  Bedford.  The  steamer  was 
engaged  in  one  of  her  usual  trips  from  Fall  River,  through  the 
Sound  to  the  city  of  New  York.  On  the  morning  of  tiie  acci- 
dent the  weather  was  thick  and  foggy,  and  so  dark  that  a  vessel 
could  not  be  seen  over  two  or  three  hundred  feet  off,  and  thc 
wind  at  a  dead  calm.    The  schooner  lay  helpless  on  the  water. 

The  steamer  is  a  large  vessel,  some  sixteen  hundred  tons  bur- 
den, with  powerful  engines,  and  of  great  speed,  and  was  coming 
down  the  Sound  at  the  time  at  the  rate  of  sixteen  or  seventeen 
miles  the  hour.  The  hands  on  board  the  schooner  heard  the 
noise  of  her  paddle-wheels  before  slie  appeared  in  sight ;  she 
was  within  less  than  her  length  when  they  could  first  discern 
her ;  and  she  had  approached  within  that  distance  of  the  schooner 
before  tliat  vessel  was  discerned  by  the  hands*  on  board  the 
steamer. 

The  place  where  this  collision  occurred  is  in  the  direct  track 
of  the  coasting  trade  between  the  Eastern  States,  New  York, 
and  Pennsylvania,  and  where  the  waters  are  greatly  frequented 
by  vessels  engaged  in  it. 

We  agree,  tliat  it  is  not  for  this  court  to  lay  down  any  fixed 
and  inflexible  rule  as  it  respects  the  rate  of  speed  of  steam  vessels 
navigating  these  waters.  This  must  depend  upon  the  circum- 
stances attending  each  particular  case.  These  may  justify  a 
rate  deemed  prudent  navigation  at  one  time,  tliat  would  be 
wholly  unjustifiable  at  another.    But  we  feel  no  difficulty  in 
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saying,  that,  in  a  case  circumstanced  as  the  present  one,  a  fog 
80  dense  that  the  most  vigilant  look-out  would  be  unable  to  dis- 
cern a  vessel  at  a  distance  of  more  than  sixty  or  one  hundred 
yards  —  navigating,  at  the  tinie,  waters  frequented  with  sailing 
vessels  —  a  rate  of  sixteen  6r  seventeen  miles  the  hour  is  alto- 
gether inadmissible  as  prudent  or  reasonably  safe  navigation. 
According  to  the  testimony  of  the  pilot,  it  would  take  four  or 
five  minutes  to  stop  The  Bay  State  at  this  rate  of  speed ;  at  a 
i*educed  rate,  it  would  of  course  take  a  proportionably  less  time. 
This,  in  addition  to  the  better  opportunity  for  each  vessel  ap- 
proaching to  adopt  the  proper  manceuvre  to  avoid  the  collision, 
should  admonish  those  engaged  in  navigating  vessels  of  this 
description,  of  the  propriety,  if  not  necessity,  of  slacking  their 
speed  in  thick  weather,  and  especially  in  a  track  where  other 
water-craft  are  usually  to  be  met. 

Some  of  the  officers  on  board  this  steamer,  as  is  apparent 
from  the  evidence,  were  laboring  under  a  very  imperfect  appre- 
ciation of  their  whole  duty  as  regarded  her  proper  navigation. 

A  passenger  on  board,  who  witnessed  the  collision,  was  struck 
with  the  impropriety  of  the  rate  of  speed,  and  asked  why  thoy 
ran  so  fast  in  a  fog,  and  was  answered  that  it  was  necessary,  in 
order  to  enable  them  to  keep  their  reckoning  in  going  from  place 
to  place.  And  we  learn  also  from  the  testimony  of  the  pilot 
and  some  others,  that  they  make  no  difference  in  the  rate  of 
speed  in  consequence  of  a  fog  ;  that  they  go  slow  when  making 
land,  or  a  light,  or  in  narrow  passages,  and  when  sounding  the 
lead,  as  if  the  only  precautions  they  were  bound  to  observe  in 
the  navigation  were  as  it  respected  the  safety  of  their  own 
vessel. 

We  will  only  repeat  what  we  said  in  the  case  of  Newton  v. 
Stebbins,  10  How.  606 :  <^  That  it  may  be  matter  of  convenience 
that  steam  vessels  should  proceed  with  great  rapidity ;  but  the 
law  will  not  justify  them  in  proceeding  with  such  rapidity,  if  the 
{(roperty  and  lives  of  other  persons  are  thereby  endangered.'' 

We  are  all  satisfied  that  this  vessel  was  grossly  in  fault,  on 
account  of  the  rate  of  speed  with  which  she  was  moving,  under 
the  circumstances,  at  the  time  of  the  collision. 

The  remaining  question  is,  whether  or  not  the  schooner  was 
also  in  fault.  And  this,  in  the  present  case,  depends  upon 
another,  namely,  whether  she  omitted  any  precautionary  meas- 
ures which  she  was  bound  to  observe  under  the  circumstances, 
such  as  beating  empty  casks  or  blowing  a  fog-horn,  with  a  view 
to  give  notice  to  vessels  approaching,  of  her  position. 

A  good  many  witnesses  have  been  examined  as  to  the  usage 
of  vessels  navigating  the  Sound,  in  respect  to  the  blowing  of 
horns,  beating  of  empty  barrels,  and  the  like,  in  thick  and  foggy 
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weather ;  but,  on  looking  carefully  into  the  testimony^  it  will  be 
found  that  no  such  general  or  established  usage  has  been  proved. 

The  evidence  of  most  of  the  experienced  masters  who  have 
been  examined  goes  to  disprove  the  prevalence  of  any  such 
usage.  The  practice  is  occasionally  resorted  to  in  the  naviga- 
tion of  the  Sound,  but  with  what  aidvantage  or  security  against 
accidents,  does  not  distinctly  appear.  Without  much  more  evi- 
dence of  the  usage,  and  of  its  utility  in  preventing  collisions, 
than  is  shown  in  this  case,  we  cannot  say  that  the  omission  to 
comply  with  it  is  of  itself  chargeable  as  a  fault  against  the 
schooner.  It  may  well  be,  that  the  use  of  these  means  should 
be  entitled  to  consideration  upon  a  nice  question  of  proper  vigi- 
lance and  caution,  in  a  case  of  collision  between  two  vessels, 
like  any  other  precautionary  measure  that  might  tend  to  prevent 
its  occurrence.  Beyond  this,  we  do  not  think  the  evidence  as 
disclosed  in  the  case  would  justify  us  in  carrying  the  effect  of 
the  omission. 

Besides,  we  are  not  satisfied,  upon  the  evidence,  that  the  pre- 
cautionary measure  of  blowing  horns,  or  ringing  a  fog-bell,  would 
have  been  of  any  avail  under  the  circumstances  of  this  case. 
The  witnesses  on  the  part  of  the  steamer  agree  that  the  noise 
of  the  motion  of  the  vessel  in  the  water  is  so  great  that  it  could 
be  heard  at  a  much  further  distance  than  their  own  fog-bell ;  and 
several  of  them  consider  the  bell  useless  for  this  reason  ;  and  one 
of  them  states  expressly  that  he  did  not  recollect  ever  hearing 
a  horn  while  on  a  steamboat  when  she  was  imder  way,  but  had 
after  she  stopped.  A  horn,  it  is  said  by  some  of  the  witnesses, 
cannot  be  heard,  at  the  furthest,  over  a  mile  and  a  half;  and  if 
so,  it  certainly  could  not  be  heard  anytliing  like  that  distance, 
if  at  all,  on  board  a  steamboat  in  motion.  The  steamer,  as  we 
have  seen,  was  moving  at  a  rate  of  more  than  a  mile  in  four 
minutes  ;  and  taking  into  view  the  size  of  The  Bay  State,  with 
her  powerful  engines,  together  with  this  rate  of  speed,  it  is  quite 
apparent  that  if  a  horn  could  have  been  heard  at  all,  it  could 
not,  upon  any  reasonable  conclusion,  in  time  to  have  materially 
influenced  the  result. 

We  are  satisfied  the  decree  of  the  court  below  is  right,  and 
should  be  affirmed. 


The   UmrED   States,  Plaintiffs   in   Erbob,  i;.  Gatesbt  Ap. 

BoGEB  Jones. 

Where  on  officer  of  the  navy  w«t  detached  on  special  datj  in  France,  and  a  snm  of 
money  was  tiansmiued  to  him  hy  the  secretary  of  the  nary,  to  be  disbnrsed  for 


DECEMBER   TERM,  1855.  98 

■  ■     ■!    ■  ■ 

United  Statef  v.  Jonef. 

medkal  AttendaDoe,  ibe  propriety  of  thU  act  was  pecnHariy  within  the  mrisdiction 
and  discretion  of  the  head  of  the  department ;  and  the  omoer  cannot  be  charged 
with  tiie  amoont  so  tnmsmitfeed,  bj  tbe  acconntfaig  offioen  of  the  treasury  depart- 
ment. 

This  case  was  brought  up,  by  writ  of  error,  from  the  cilrcait 
court  of  the  United  States,  for  the  District  of  Columbia,  holdeu 
in  and  for  the  county  of  Washington. 

Tbe  facts  are  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Ouskingj  (attorney-general,)  for  the 
United  States,  and  by  Mr.  Carlisle^  and  Mr.  Jones^  for  tlie  de- 
fendant. 

Mr.  Oushinff^s  points  were :  -— 

1.  The  expenses  incurred  by  Lieutenant  Jones  while  in  France, 
on  leave  of  absence,  were  not  chargeable  to  the  United  States. 
The  act  of  8d  March,  1835,  (4  Stats,  at  Larse,  755,  757,)  fixed 
the  annual  compensation  of  officers,  and  prohibited  all  other  al- 
lowances. When  absent  on  leave,  the  government  is  not  bound 
to  provide  medical  attendance. 

2.  The  secretary  of  the  treasury  was  not  authorized  to  ad- 
vance the  money  in  question  to  Lieutenant  Jones. 

The  act  of  January  81, 1828,  (8  Stats,  at  Large,  728,)  only 
allows  advances  to  officers  employed  on  distant  stations.  This 
was  when  they  received  emoluments,  which  were  cut  off  by  the 
act  of  1885. 

8.  The  accounting  officers  are  not  bound  to  allow,  in  a  settle- 
ment of  an  account  with  an  officer,  a  credit  for  money  unlaw- 
fully received  or  expended,  without  authority  of  law. 

The  act  of  8d  March,  1849,  (9  Stats,  at  Large,  419,)  applies 
to  pursers  and  storekeepers  only,  and  the  disbursement  must  be 
made  in  pursuance  of  an  order  from  an  officer  in  command. 
The  opinions  of  the  following  attorneys-general,  do  not  apply  to 
the  case.  Mr.  Berrien,  Parker's  case,  1  Opinions  Attorney-Gen- 
eral, 679 ;  Mr.  Taney,  Thorp's  case,  1  Opinions  Attorney-Gerf- 
eral,  785 ;  Mr.  Butler,  Parker's  case,  1  Opinions  Attorney-General, 
918  ;  Mr.  Johnson,  (Miami  claim,)  Lassell's  case,  2  Opinions  At- 
torney-General, 1998;  Mr.  Crittenden,  commissioner  of  customs, 
November  18, 1852,  MS. 

4.  Money  belonging  to  the  government,  which  has  been  wrong- 
fully received,  can  be  recovered  back  in  an  action  at  law. 

5.  The  President  is  not  authorized  to  expend  marine  hospital 
money  in  a  foreign  country. 

The  counsel  for  defendant  in  error,  contended  that  the  above 
opinions  of  attorneys-general  were  applicable,  and 

1.  That  the  payment  of  the  medical  attendance  of  an  officer, 


wm 


94  SUPREME    COURT. 

United  States  o.  Jones. 

is  not  such  an  allowance  to  the  officer,  as  was  contemplated  in 
the  prohibition  of  tlie  act  of  1885. 

2.  That  tlie  act  of  ,1828,  proYides  <Uhat  the  President  of  the 
United  States  may  direct  such  advances  as  he  may  deem  neces- 
sary and  proper,  to  such  persons  in  the  military  and  naval  service 
as  may  be  employed  on  distant  stations,  where  the  discharge  of 
the  pay  and  emoluments  to  which  they  may  be  entitled,  cannot 
be  regularly  effected."  Medical  attendance  is  one  of  these  emol- 
uments. 

8.  Under  the  acts  (1  Stats,  at  Large,  606,  c.  77,  §  8  ;  lb.  729, 
c.  86,  §§  2  and  8)  providing  for  hospital  money,  the  President  is 
authorized  to  provide  for  sick  and  disabled  officers  in  such  man- 
ner as  he  shall  direct,  in  ports  where  no  United  States  hospitals 
exist.  The  order  of  the  navy  department  was  conclusive  on  tlie 
fourth  auditor. 

4.  The  act  of  1849  (9  Stats,  at  Large,  419,  Res.  17,  §  2)  re- 
quires the  disbursement  to  be  allowed  and  the  commanding 
officer  to  be  held  responsible.  In  this  case,  it  would  be  the 
President. 

5.  Money  paid  under  such  circumstances  with  a  full  knowl- 
edge of  the  facts,  cannot  be  recovered  back.  2  East,  469 ;  4 
Dallas,  109 ;  Starkie's  Ev.  pt.  4,  p.  112. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

The  action  in  this  case  is  for  money  had  and  received  by  the 
defendant,  Jones.  It  was  entered  amicably,  and  submitted  on  a 
case  stated. 

The  defendant  is  a  lieutenant  in  the  navy  of  the  United 
States.  In  December,  1851,  he  was  in  Paris,  on  leave  of  ab- 
sence, and  was  severely  and  dangerously  wounded  by  accident, 
during  the  emeute  or  revolutionary  outbreak  in  that  month.  In 
July,  1852,  he  was  placed  by  the  secretarv  of  the  navy  on  special 
duty,  for  the  collection  of  information  relative  to  the  steam  navy 
of  France.  Afterwards,  in  August,  1852,  the  sum  of  one  thou- 
sand dollars  was  transmitted  to  him  by  the  secretary  of  the  navy, 
with  orders  to  apply  it  '*  to  discharge  the  expenses  attending  the 
injuries  received  by  him  in  Paris."  It  is  admitted  that  this 
money  was  disbursed  according  to  the  orders  of  the  secretary. 
The  accounting  officers  of  the  treasury  have  charged  the  amount 
so  disbursed  by  the  defendant  against  him  on  his  pay  account, 
^'  and  have  refused  to  recognize  the  authority  of  the  secretary  of 
the  navy  in  the  premises." 

The  reason  alleged  for  this  refusal  by  the  accounting  officer 
is,  that  by  his  construction  of  the  second  section  of  the  act  of 
8d  of  March,  1835,  c.  27,  the  secretary  of  the  navy  had  no  au- 
thority to  make  such  appropriation  of  the  funds  of  the  govern- 
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ment  in  bis  hands.  The  act,  so  far  as  it  is  material,  is  in  these 
words:  **That  the  yearly  allowance  provided  in  this  act  is  all 
the  pay,  compensation,  and  allowance  which  shall  be  received 
under  any  circumstances  whatever  by  any  such  officer,  &o.^\ 

Notwithstanding  an  opinion  of  a  late  attorney-general  to  the 
contrary,  the  accounting  officer  '*  entertains  no  doubt "  that  the 
expenses  attending  the  medical  treatment  of  a  sick  and  disabled 
officer  or  seaman  are  among  the  ^^allowances''  prohibited  by 
this  act,  and  has  consequently  felt  bound  to  repudiate  the  secre- 
tary's construction  of  the  law,  and  his  opinion  as  to  the  powers 
and  duties  of  his  department. 

For  the  purposes  of  this  case,  however,  it  will  not  be  neces- 
sary for  the  court  to  decide  between  these  discordant  opinions 
as  to  what  things  come  within  the  category  of  ''allowances," 
according  to  the  true  intent  and  meaning  of  the  act  of  congress. 

It  is  the  peculiar  province  and  duty  of  the^navy  department 
to  provide  medical  stores  and  attendance  for  the  officers  and 
seamen  attached  to  that  service.  It  may  truly  be  said,  also,  to 
enter  into  the  contract  of  the  government  with  persons  so  em- 
ployed by  them.  For  this  purpose,  a  bureau  of  medicine  is 
attached  to  this  department,  and  numerous  medical  officers  ap- 
pointed. The  law,  moreover,  exacts  from  every  officer  and  sea- 
man a  monthly  contribution  from  their  wages  to  make  provision 
for  the  sick  and  disabled.  These  contributions  are  applied, 
under  the  supervision  of  the  President,  to  the  erection  and 
maintenance  of  marine  hospitals,  and  similar  institutions  for 
the  benefit  of  seamen. 

The  exigencies  of  the  service  often  require  the  employment 
of  soldiers  and  sailors  at  a  distance  from  public  hospitals,  and 
when  the  attendance  of  the  medical  officers  cannot  be  obtained ; 
or,  consequently,  in  fulfilment  of  the  humane  policy  of  the 
government,  it  frequently  becomes  necessary  to  employ  tem- 
porarily physicians  not  regularly  commissioned.  For  in  this 
way  alone  can  the  department  perform  the  duty  assumed  by  the 
government  of  providing  the  necessary  medical  attendance  for 
those  who  become  sick  or  disabled  in  its  service.  The  execu- 
tive department  of  the  government,  to  which  is  intrusted  the 
control  of  the  subject-matter,  must  necessarily  determine  all 
questions  appertaining  to  the  employment  and  payment  of  such 
temporary  agents,  and  the  exigency  which  demands  their  em- 
ployment The  secretary  of  the  navy  represents  the  President, 
and  exercises  his  power  on  the  subjects  confided  to  his  depart- 
ment. He  is  responsible  to  the  people  and  the  law  for  any 
abuse  of  the  powers  intrusted  to  him.  His  acts  and  decisions, 
on  subjects  submitted  to  his  jurisdiction  and  control  by  the  con- 
stitution and  laws,  do  not  require  the  approval  of  any  officer  of 
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another  department  to  make  them  valid  and  conclusive.  The 
accounting  officers  of  the  treasury  have  not  the  burden  of  re- 
sponsibility cast  upon  them  of  revising  the  judgments,  correct- 
ing the  supposed  mistakes,  or  annulling  the  orders  of  the  heads 
of  departments. 

In  the  case  before  us,  the  defendant  has  not  come  before  the 
accounting  officers  of  the  treasury,  claiming  from  the  govern- 
ment an  '^  allowance  "  for  medical  attendance  while  on  leave  of 
absence,  and  submitting  to  tlieso  officers  the  propriety  and 
legality  of  such  ^^  allowance.'^  On  the  contrary,  the  agreed  case 
shows,  that  a  sum  of  money  had  been  transmitted  to  the  defend- 
ant by  the  secretary  of  the  navy  to  be  disbursed,  and  that  he 
had  disbursed  it  according  to  his  orders ;  and  whether  it  was  for 
paying  for  services  acknowledged  by  the  secretary  to  have  been 
rendered  to  the  government  for  medical  attendance  on  the  de- 
fendant himself,  or  on  another,  could  make  no  difference.  The 
liability  of  the  defendant  to  refund  this  money  to  the  govern* 
ment  is  founded  on  the  act  of  the  accounting  officer  charging 
him  with  it,  because,  in  his  opinion,  the  secretary  of  the  navy 
had  mistaken  the  law  or  abusea  his  discretion. 

We  are  of  opinion  that  he  was  not  bound  to  assume  this  re- 
sponsibility. 

The  propriety  of  detaching  the  defendant  on  special  duty  in 
France,  of  furnishing  him  with  medical  attendance  while  so 
employed,  and  of  adopting  and  ratifying  his  act  in  the  employ- 
ment of  such  physician,  under  all  the  circumstances,  are  all 
subjects  peculiarly  within  the  jurisdiction  and  discretion  of  the 
head  of  the  navy  department,  and  not  subject  to  revision  or  cor- 
rection by  the  officers  of  any  other  department. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 

Mr.  Justice  CATRON,  and  Mr.  Justice  DANIEL,  dissented. 

Mr.  Justice  DANIEL  dissenting. 

I  am  unable  to  concur  in  the  opinion  of  the  court  just  pro 
nounced  in  this  cause,  for  the  reason  that  this  opinion  upon 
mere  assumed  and  hypothetical  considerations  of  hardship  or 
motives  by  which  the  legislature  may  have  been  influenced,  un- 
dertakes directly  to  contravene,  and  in  reality  to  annual  a  law, 
than  which  there  is  not  one  more  clear  or  more  positive  in  its 
provisions  to  be  found  upon  the  statute  book. 

With  respect  to  considerations  of  hardship  in  the  operation 
of  a  positive  law,  or  of  the  motives  of  those  by  whom  it  has 
been  enacted,  I  can,  in  expounding  its  provisions,  assume  no 
power  which  is  legitimate ;  those  are  subjects  exclusively  wiUiin 
the  province  of  the  lawmakers,  and  to  them  it  belongs  to 
control  them. 


DECEMBER   TERM,  1855.  97 


Uniied  States  v,  Jonei. 


The  statate  here  referred  to  as  being  affected  bj  the  opinion 
in  this  case,  is  that  bearing  date  on  the  8d  of  March,  ISSS,  (4 
Stats,  at  Large,  755,  757,)  regulating  the  paj  of  the  navy  of  the 
United  States^ 

If  it  were  by  me  deemed  regular  to  seek  for  the  objects  of  con- 
gress in  the  changes  by  this  law. of  the  proyisions  of  previous 
statutes,  those  objects  might  perhaps  be  correctly  inferred  from 
the  fact  that,  by  the  law  of  1885  now  under  consideration,  the 
compensation  previously  made  to  officers  of  the  navy  was  in 
many,  if  not  in  every  instance,  at  least  doubted.  But  I  deem  it 
proper  to  confine  myself  to  the  language  of  the  statute  of  1835  ; 
and  to  expound  its  clear  and  unambiguous  terms  without  refer- 
ence to  any  thing  dehors  those  terms,  and  especially  freed  from 
any  rule  of  interpretation  so  uncertain  as  mere  conjecture. 

By  this  law,  ailer  regulating  the  pay  of  naval  officers  of  every 
grade,  it  is  declared,  section  2 :  *'  That  no  allowance  shall  here- 
after be  made  to  any  officer  in  the  naval  service  of  the  United 
States  for  drawing  bills,  for  receiving  or  disbursing  money,  or 
transacting  any  business  for  the  government  of  the  United  States, 
nor  shall  he  be  allowed  servants,  or  pay  for  servants,  or  clothing, 
or  rations  for  them,  or  pay  for  the  same,  nor  shall  any  allowance 
be  made  to  him  for  rent  of  quarters,  or  to  pay  rent  for  furniture, 
or  for  lights  or  fuel,  or  transporting  baggage."  After  the  above 
enumeration,  comprehensive  as  it  is,  we  find  in  the  law  the  fol- 
lowing exclusion  of  any  and  every  allowance  which  mi<]^ht  bo 
claimed,  upon  the  ground  of  its  having  been  omitted  in  the 
enumeration  preceding  it:  ^^  It  is  hereby  expressly  declared,  that 
the  yearly  allowances  provided  by  tiiis  act,  is  all  the  pay,  com- 
pensation, and  allowance  that  shall  be  received,  under  any  cir- 
cumstances whatsoever,  by  any  such  officer  or  person,  except  for 
travellinc  expenses  when  imder  orders,  for  which  ten  cents  per 
mile  shall  be  allowed." 

That  the  officers  of  the  navy  were  cognizant  of  the  mandate  of 
this  law  must  be  presumed ;  but,  in  addition  to  this  legitimate 
conclusion,  it  is  known  as  an  historical  fact  in  the  public  admin- 
istration of  the  government,  that,  by  a  circular  addressed  to  them, 
they  were  severally  informed  of  the  provisions  of  the  law ;  be- 
sides which,  they  must  unavoidably  have  learned  them  by  every 
settlement  for  their  pay  at  the  treasury.  • 

How,  then,  it  can  be  possible  to  escape  from  the  comprehe^i- 
sive  language  of  the  statute,  which  may  well  be  styled  ^^  tlie 
exclusion  of  every  conclusion  "  in  favor  of  the  claim  by  Lieu- 
tenant Jones,  it  passes  my  power  to  perceive.  It  will  not  be 
pretended  by  any  one,  that  the  advance  made  to  him  was  a  por- 
tion of  his  yearly  pay,  yet  the  statute  declares  that  the  yearly 
pay  shall  be  ^^  all  the  pay,  compensation,  and  allowance  that 
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shall  be  received  bj  any  such  officer  or  other  person,  under  any 
circumstances  whatsoever,  except  for  travelling  expenses,  for 
which  ten  cents  per  mile  may  be  allowed." 

Surely  the  phrase,  ^'  under  any  circumstances  whatsoever,''  is 
broad  enough  to  comprehend  any  casualty  to  which  any  person 
may  be  exposed. 

But  it  has  been  alleged,  in  excuse  for  the  retention  of  this 
money  by  Lieutenant  Jones,  that  there  was  no  naval  surgeon  in 
Paris,  and  that  the  money  was  advanced  by  the  secretary  of  the 
navy.  To  the  first  part  of  this  apology  it  is  a  sufficient  reply  to 
state :  first,  tliat  the  statute  has  declared  the  pay  of  the  officer  to 
be  a  sufficient  allowance  under  all  circumstances  whatsoever, 
and,  therefore,  uuder  the  circumstances  of  this  case,  no  allow- 
ance beyond  that  graduated  by  the  law  itself  could  properly  be 
claimed ;  second,  that  the  government  could  be  under  no  con- 
ceivable obligation,  even  independently  of  the  express  exclusion 
of.  the  law,  to  provide  medical  or  surgical  attendance  to  wait 
upon  an  officer  off  duty,  and  not  necessarily  exposed  to  any  of 
the  perils  of  duty  ;  that  bad  Lieutenant  Jones  been  on  duty,  he 
would  have  been  attended  by  a  portion  of  the  medical  staff,  and 
been,  if  in  reach  of  them,  entitled  to  the  benefit  of  the  naval  hos- 
pitals ;  and  thus,  under  the  regular  usages  of  the  service,  been 
supplied  with  those  aids  for  which  the  law  and  the  usages  of  the 
service  has  made  provision.  Every  one  can  perceive  the  danger 
of  abuse  attendant  on  a  practice,  by  an  officer,  of  employing  a 
surgeon  or  physician,  ad  libitum^  to  attend  him  when  off  duty, 
and  to  charge  the  expense  of  such  employment  to  the  govern- 
ment as  a  legitimate  allowance  to  the  officer  when  off  duty. 

It  is  no  excuse  for  an  irregularity  like  this  to  say,  that  where 
troops  or  vessels  are  employed  on  distant  service  there  may  be 
resort  to  medical  or  surgical  aid ;  in  such  an  instance,  the  per- 
sons called  in  would  be  engaged  for  the  army,  the  fleet,  or  the 
corps  generally,  at  regulated  rates,  and  the  account  for  such  ser- 
vices would  be  settled  and  certified  in  conformity  with  such  rules 
or  rates  ;  but  an  instance  of  this  kind,  justified  by  necessity  alone, 
and  conducted  by  rule,  can  bear  no  similitude  to  the  advance, 
without  authority  of  law  or  usage,  of  a  round  sum  of  money  to 
one  whose  compensation  had  already  been  provided,  and  to  be 
expended  by  him  iiccording  to  his  own  tastes  or  ideas,  without 
known  regard  to  any  other  criterion,  and  to  be  accounted  for  to 
nobody. 

The  secretary  of  the  navy  had  no  authority  of  law  for  making 
the  advance  in  question.  It  was  not  within  the  provisions  of  the 
law  for  the  creation  and  application  of  the  hospital  fund.  That 
fund,  by  the  law  which  created  it,  is  to  be  applied  to  objects  and 
in  modes  designated,  and  the  present  instance  falls  not  within 
either  of  the  directions  of  the  law. 
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But  it  has  been  insisted  that  the  secretary  of  the  navy,  having 
ordered  the  payment  of  this  money,  the  subordinate  or  beneficiary 
cannot  be  called  on  for  reimbursement ;  first,  because  the  pay- 
ment hayine  been  voluntarily  made  by  the  government,  the 
money  could  not  be  recovered  back  upon -the  rules  governing 
actions  for  money  had  and  received ;  and,  secondly,  that  the  sec- 
retary himself,  if  any  one,  and  not  his  subordinates,  should  be 
made  accountable.  These  two  excuses  do  not  appear  to  be 
altogether,  consistent ;  for  if  the  money  was  paid  under  a  com- 
petent authority,  and  with  full  knowledge  and  in  good  faith, 
there  could  be  no  recovery  on  any  account.  But  it  is  denied 
tliat  the  secretary  had  the  power  to  make  the  payment  or  ad- 
vance, or  that  he  can  be  looked  upon  as  being  the  government, 
or  in  any  respect  as  being  identified  with  the  government,  except 
so  far  as  he  is  acting  within  liis  regular  constitutional  and  legal 
sphere.  To  hold  the  converse  of  this,  would  be  to  justify  the 
most  irregular  and  flagrant  abuses,  and  to  cover  them  with  the 
excuse  that  they  were  the  acts  of  the  government  itself  which 
had  been  wronged. 

Well,  then,  with  respect  to  any  protection  which  can  be  extend- 
ed to  tlie  recipient  of  this  money,  upon  the  mere  ground  that  it  was 
paid  to  him  under  an  order  from  the  secretary  of  the  navy.  The 
officers  of  the  navy  must,  like  all  others,  be  presumed  to  be  cog- 
nizant of  the  law.  If,  then,  with  this  necessary  imputation  of 
knowledge,  an  officer,  either  through  the  ignorance,  or  careless- 
ness, or  mistake,  or  connivance  of  the  agent  of  the  government, 
get  possession  of  and  apply  to  his  own  advantage  the  funds 
of  that  government,  and  seek  to  protect  himself  by  alleging^  a 
voluntary  payment  to  him,  such  a  defence  would  seem  *to  be 
warranted  neither  by  law,  nor  equity,  nor  good  faitli. 

Again,  it  has  been  insisted  that  the  sum  of  money  having 
been  advanced  by  direction  of  the  secretary  of  the  navy,  the  au- 
ditor, by  whom,  according  to  law,  the  accounts  of  Lieutenant 
Jones  were  to  be  settled,  could  have  no  right  to  question  the 
legality  or  regularity  of  such  advance,  or  to  charge  it  to  tlie  offi- 
cer who  had  used  it ;  and  this  position  seems  to  be  rested  upon 
the  naked  position  that  the  auditor,  being  subordinate  to  the 
secretary  of  the  navy,  has  no  right  or  power  to  examine  into  his^ 
acts,  although  such  are  necessarily  complicated  or  connected' 
with  the  actings  and  doings  of  those  transactions  the  law  re- 
quires iiim  to  examine  and  adjust.  To  such  a  rule  of  proceeding 
as  this  I  can  by  no  means  subscribe;  I  know  of  no  rule  of 
subordination  which  can  justify,  mucli  less  demand,  a  departure 
from  the  law,  or  from  integrity,  in  obedience  merely  to  tiie  fact 
of  inferiority  in  the  gradation  of  place.  Eacli  and  every  officer 
has  his  duties  to  perform,  and  is  bound  to  their  perlbnnanco 
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with  independence  and  good  faith;  and  no  matter  whose  acts 
may  be  brought  before  him,  whether  those  of  his  immediate 
superior  or  one  much  higher  in  power,  he  is  bound  to  bring  them 
all  to  the  test  of  the  law,  and  to  pronounce  upon  all,  from  the 
greatest  to  the  least,  by  one  inflexible  rule,  —  the  rule  of  duty; 
and  surely,  when  an  appeal  is  made  to  tribunals  of  justice,  they 
should  recognize  no  standard  but  that  of  the  law  itself. 

My  opinion  is,  that  the  decision  of  the  circuit  court  should  be 
reversed,  and  judgment  entered  for  the  plaintifls. 


The  United  States,  Use  of  James  Macket  et  al.  Plaintiffs 

IN  Error,  v.  Richard  S.  Coxb. 

AdmiDiitraton  apon  an  ettate  who  were  appointed  in  the  Cherokee  nation  had  a  right 
to  maintain  a  suit  or  prosecate  a  claim  for  monev  in  the  District  of  Columbia,  and 
a  payment  to  a  person  acting  under  a  power  or  attorney  from  them  would  have 
been  ralid. 

But  where  this  person,  instead  of  receiving  the  money  nnder  his  power  of  attorney, 
took  out  letters  of  aidministration  in  the  District  of  Columbia,  and  then  signed  a 
receipt  as  attorney  for  money  paid  by  himself  as  administrator  to  himself  ns  aitomey 
for  tne  Cherokee  administrators,  this  receipt  is  good,  and  the  surety  upon  his  admin- 
istration bond  is  not  responsible  to  the  Cherokee  heirs. 

The  Cherokee  nation  are  so  far  under  the  protection  of  the  laws  of  the  United  States, 
that  they  may  be  considered,  for  the  purposes  above  named,  as  a  State  or  territory 
of  the  United  States. 

This  case  was  brought  up  bj  writ  of  error,  from  the  circuit 
court  of  the  United  States  for  the  District  of  Columbia,  holden 

rand  for  the  county  of  Washington. 
The  case  is  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Chilton^  for  the  plaintifls  in  error,  and 
by  Mr.  Carlisle  and  Mr.  Bradley^  for  the  defendant. 

Mr.  Justice  McLE  AN  delivered  the  opinion  of  the  court. 

Tliis  is  a  writ  of  error  to  the  circuit  court  for  the  District  of 
Columbia. 

The  action  was  brought  against  the  defendant  as  surety  in 
the  administration  bond  of  Austin  J.  Raines,  administrator  of 
Samuel  Mackey,  late  of  the  Cherokee  nation. 

Raines  received  from  James  Mackey,  Joseph  Talley,  and  Pres- 
ton T.  Mackey,  as  administrators  of  Samuel  Mackey,  deceased, 
a  power  of  attorney  for  them  and  in  their  names  to  petition 
the  congress  of  the  United  States  to  settle  and  release  the  claim 
of  the  United  States  against  the  said  Samuel  Mackey,  deceased, 
as  principal,  and  John  Drenner,  Lewis  Evaus,  and  Hiro  T. 
Wilson,  as  securities;  and  after  the  passage  of  any  law  in  rela- 
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tion  to  said  claim  by  congress,  to  receive  all  moneys  that  may  be 
due  the  estate  of  the  said  Maekey,  deceased,  from  the  treasurer 
of  the  United  States,  and  full  receipts,  acquittances,  and  relin- 
quishments thereof  to  make  in  their  name  ;  and  further,  to  adjust 
and  settle  with  the  treasurer  of  the  United  States,  or  other  offi- 
cers of  the  government,  all  other  claims  of  said  Maekey  against 
the  United  States,  and  to  receive  all  moneys  due  from  the  United 
States  to  said  Maekey  on  any  account  whatever. 

Raines  came  to  Washington  and  procured  a  settlement  of 
the  accounts  between  the  government  and  Samuel  Maekey,  de- 
ceased ;  but  the  treasury  department  refused  to  pay  him  the 
balance  due  Maekey  upon  the  power  of  attorney,  and  required 
him  to  take  out  letters  of  administration.  He  thereupon  ap- 
plied to  the  orphans'  court  of  the  county  of  Washington,  in  the 
District  of  Columbia,  for  letters  of  administration,  which  were 
granted  upon  his  executing  bond,  with  the  defendant  and  James 
Keeside  as  sureties.  He  then  received  from  the  treasury  the  sum 
of  $  10,518.05,  out  of  which  he  paid  tlie  expense  of  administra- 
tion, and  for  the  balance  he  executed  the  following  receipt :  — 

"  7th  July,  1841.  Received  of  Austin  J.  Raines,  administra- 
tor of  Samuel  Maekey,  deceased,  the  sum  of  ten  thousand  five 
hundred  and  thirteen  dollars  and  five  cents,  being  the  amount 
due  to  the  representatives  next  of  kin  and  distributees  of  said 
Samuel  Maekey,  from  said  administrator. 

Signed,  James  Mackey, 

Joseph  Talley, 
Preston  T.  Mackey. 
By  their  attorney  in  fact,  A.  J.  Raines.'* 

Reeside,  the  co-obligor  in  the  administration  bond,  having 
died  sevei^  years  ago,  the  process  was  served  only  on  the  de- 
fendant. 

The  declaration  contained  several  counts,  stating  that  the 
said  Samuel  Mackey  died  intestate,  leaving  Sarah  Mackey,  his 
widow,  and  James  Mackey,  Preston  T.  Mackey,  William  Mackey, 
George  Mackey,  Nancy  Talley,  wife  of  Joseph  Talley,  and  Corine 
Mackey,  all  being  citizens  of  the  Cherokee  nation,  and  that,  by 
the  laws  of  said  Cherokee  nation,  the  widow  and  children  were 
distributees  of  the  deceased. 

The  defendant  filed  a  general  plea  of  performance,  on  which 
issue  was  joined. 

On  the  trial  before  the  jury,  among  other  prayers  for  instruc- 
tion was  the  following :  **  If  the  jury  find  from  the  evidence 
that  Austin  J.  Raines,  as  administrator  of  Samuel  Mackey,  de- 
ceased, received  from  the  treasury  of  the  United  States  the  sum 
of  $10,518.05,  and  after  deducting  the  expenses  of  administra- 
tion there  remained  in  his  hands  the  clear  sum  of  f  10,505.20^, 

9* 
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and  DO  debts  of  said  deceased  are  shown  payable  by  said  ad- 
ministrator ;  and  James  Mackey,  Joseph  TaUey,  and  Preston  T. 
Mackey  were  the  original  administrators  of  said  Samuel  Mackey, 
under  the  laws  of  the  Cherokee  nation,  the  burden  of  proof  is 
on  the  defendant  to  show  that  said  Raines  paid  said  sum  of 
$  10,505.20}  to  said  James  Mackey,  Joseph  Talley,  and  Prestoji 
T.  Mackey,  or  the  survivors  of  them;  and  although  the  jury 
may  find  that  the  paper  offered  in  evidence,  purporting  to  be  a 
power  of  attorney  from  said  James  Mackey,  Joseph  Tidley,  and 
rreston  T.  Mackey  to  said  Raines  is  genuine,  yet  the  said 
Raines  bad  no  authority  to  receipt  for  said  parties  by  himself,  as 
their  attorney  in  fact,  to  himself  as  administrator,  and  that  such 
receipt  is  not  a  payment  by  him  as  administrator  of  said  par- 
ties ;  and  unless  such  payment  be  proved  otherwise  than  by 
such  receipt,  the  said  Raines  has  not  performed  the  condition 
of  this  bond  as  administrator  of  Samuel  Mackey,  and  tlie  said 
defendant  is  liable  in  this  action  to  the  said  James  Mackey, 
Joseph  Talley,  and  Preston  T.  Mackey,  or  the  survivors  of 
them,  for  the  said  sum  of  $10,505.20|,  with  interest  thereon 
from  the  date  when  the  same  was  received '' ;  which  instruction 
was  refused,  and  to  which  an  exception  was  taken. 

There  were  other  exceptions,  but  this  one  presents  the  mate- 
rial points  in  the  case. 

By  the  treaty  made  between  the  United  States  and  the  Cher- 
okee nation,  dated  March  14,  1835,  in  article  5,  the  United 
States  covenanted  and  agreed  that  ^'  the  lands  ceded  to  the 
Cherokee  nation  in  the  foregoing  article  shall,  in  no  future  time, 
without  their  consent,  be  included  within  the  territorial  limits 
or  jurisdiction  of  any  State  or  territory.  But  they  shall  secure 
to  the  Cherokee  nation  the  right  of  their  national  councils  to 
make  and  carry  into  effect  all  such  laws  as  they  may  deem 
necessary  for  the  government  and  protection  of  the  persons  and 
property  within  their  own  country  belonging  to  their  people,  or 
such  persons  as  have  connected  themselves  with  them :  provided 
always,  that  they  shall  not  be  inconsistent  with  the  constitution 
of  the  United  States,  and  such  acts  of  congress  as  have  been 
or  may  be  passed  regulating  trade  and  intercourse  with  the 
Indians,"  Ac. 

The  Cherokees  are  governed  by  their  own  laws.  As  a  people, 
they  are  more  advanced  in  civilization  tlian  the  other  Indian 
tribes,  with  the  exception,  perhaps,  of  the  Clioctaws.  By  tlie 
national  council  their  laws  are  enacted,  approved  by  their  execu- 
tive, and  carried  into  effect  through  an  organized  judiciary. 
Under  a  law  '^  relative  to  estates  and  administrators,"  letters  of 
administration  were  granted  to  the  persons  above  named  ou  the 
estate  of  Samuel  Mackey,  deceased,  by  the  probate  court,  with 
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as  much  regularity  and  responsibilities  as  letters  of  administra- 
tion are  granted  by  the  state  courts  of  the  Union. 

This  organization  is  not  only  under  the  sanction  of  the 
general  government,  but  it  guarantees  their  independence,  sub- 
ject to  the  restriction  that  their  laws  shall  be  consistent  with 
ihe  constitution  of  the  United  States,  and  acts  of  congress  which 
r^ulate  trade  and  intercourse  witli  the  Indians.  And  whenever 
congress  shall  make  provision  on  the  subject,  tlie  Cherokee 
nation  shall  be  entitled  to  a  delegate  in  the  national  legislature. 

It  is  refreshing  to  see  the  surviving  remnants  of  the  races 
which  once  inhabited  and  roamed  over  tliis  vast  country  as 
their  hunting-grounds,  and  as  the  undisputed  proprietors  of 
the  soil,  exchanging  their  erratic  habits  for  the  blessings  of  civili- 
zation. 

A  question  has  been  suggested  whether  the  Cherokee  people 
should  be  considered  or  treated  as  a  foreign  State  or  territory. 
The  fact  that  they  are  under  the  constitution  of  the  Union,  and 
subject  to  acts  of  congress  regulating  trade,  is  a  sufficient 
answer  to  the  suggestion.  They  are  not  only  within  our  juris- 
diction, but  the  faith  of  the  nation  is  pledged  for  their  protection. 
In  some  respects  they  bear  the  same  relation  to  the  federal 
government  as  a  territory  did  in  its  second  grade  of  government, 
under  the  ordinance  of  1787.  Such  territory  passed  its  own 
laws,  subject  to  tlie  approval  of  congress,  and  its  inhabitants 
were  subject  to  the  constitution  and  acts  of  congress.  Tiie 
principal  difference  consists  in  the  fact  that  the  Gherokees  enact 
tlieir  own  laws,  under  the  restriction  stated,  appoint  their  own 
officers,  and  pay  their  own  expenses.  This,  however,  is  no 
reason  why  the  laws  and  proceedings  of  the  Cherokee  territory, 
so  far  as  relates  to  rights  claimed  under  them,  should  not  be 

{laced  upon  the  same  footing  as  other  territories  in  the  Union, 
t  is  not  a  foreign,  but  a  domestic  territory, — a  territory  which 
originated  under  our  constitution  and  laws. 

By  the  11th  section  of  the  act  of  24th  of  June,  1812,  it  is 
provided  ^Uhat  it  shall  be  lawful  for  any  person  or  persons  to 
whom  letters  testamentary  or  of  administration  hath  been  or 
may  hereafter  be  granted,  by  the  proper  authority  in  any  of  the 
United  States  or  the  territories  thereof,  to  maintain  any  suit  or 
action,  and  to  prosecute  and  recover  any  claim  in  the  District 
of  Columbia,  in  the  same  manner  as  if  the  letters  testamentary 
or  administration  had  been  granted  in  the  District.  Under  this 
law  the  money  due  to  Mackey  might  have  been  paid,  and, 
indeed,  should  have  been  paid,  to  Raines,  the  attorney  in  fact 
of  the  administrators  of  Mackey.  But,  through  abundant  cau- 
tion, letters  of  administration  were  required  to  be  taken  out  in 
this  District,  as  a  prerequisite  to  the  payment  of  the  money  by 
the  treasury  department. 
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No  question  could  arise  as  to  the  yalidity  of  the  Cherokee 
law  under  which  letters  of  administration  were  granted  on  the 
estate  of  Mackey,  and  as  the  power  of  attorney  given  by  the 
administrators  to  Raines  seems  to  have  been  duly  authenticated 
and  proved,  a  payment  to  the  administrator,  by  the  government, 
would  have  been  a  legal  payment.  The  Cherokee  country,  we 
think,  may  be  considered  a  territory  of  the  United  States,  within 
the  act  of  1812.  In  no  respect  can  it  be  considered  a  foreign 
State  or  territory,  as  it  is  within  our  jurisdiction  and  subject  to 
our  laws. 

Although  an  executor  or  administrator  cannot  sue  in  a  foreign 
court,  in  virtue  of  his  original  letters  of  administration,  yet  he 
may  lawfully,  under  that  administration,  receive  a  debt  voluntarily 

fiaid  in  any  other  State.  Stevens  v,  Gaylord,  11  Mass.  R.  256. 
n  Doolittle  v.  Lewis,  7  John.  Gh.  49,  Chancellor  Kent  held,  that 
a  voluntary  payment  to  a  foreign  executor  or  administrator  was 
a  good  discharge  of  the  debt.  Shultz  v.  Pulver,  8  Paige,  182 ; 
Hooker  v.  Olmstead,  6  Pick.  481. 

This  suit  is  brought  in  the  name  of  the  surviving  administra- 
tors of  Mackey  and  of  the  distributees.  Regularly,  an  action 
by  the  distributees  could  not  be  sustained,  unless  an  application 
had  been  miade  to  the  orphans'  court  in  this  District  to  order  a 
distribution,  and  authorize  or  direct  the  administrator,  Raines,  to 
pay  the  same.  This  administration  being  ancillary  to  that  of 
the  domicile  of  the  deceased,  the  distribution  would  be  governed 
by  the  law  of  the  domicile. 

There  appears  to  have  been  no  creditors^  of  the  estate  of 
Mackey,  in  the  District  of  Columbia,  and  letters  of  administra- 
tion were  obtained  here,  as  necessary  under  the  decision  of  the 
treasury  department.  This  object  being  accomplished,  and  the 
costs  of  the  administration  paid,  Raines,  as  agent  of  the  ad- 
ministrators of  the  domicile,  receipted  for  the  money  in  their  be- 
half, under  the  power  of  attorney  from  the  administrators.  And 
the  question  arises,  whether  this  discharges  the  defendant  as 
surety  on  the  administration  bond  of  Raines. 

Under  the  power  of  attorney  he  was  authorized  to  receive  all 
moneys  that  may  be  due  the  estate  of  Mackey  from  the  treasurer 
of  the  United  States,  and  receipt  for  the  same.  He  received 
and  receipted  for  the  money  as  administrator  in  this  District, 
and  then  executed  a  receipt  to  himself  as  agent,  under  the 
power  of  attorney  as  agent  for  the  administrators. 

Under  the  circumstances,  it  would  be  a  hardship  fraught  with 
injustice,  to  hold  the  defendant  liable  as  surety  on  the  adminis- 
tration bond.  Raines  was  the  confidential  agent  of  the  ad- 
ministrator of  Mackey  —  the  money  was  placed  in  his  hands, 
under  full  authority  to  receive  it.     It  has  never  been  paid  over, 


DECEMBER   TERM,  1855.  105 

Maekej  6t  al.  v.  Coxe. 

it  IB  said,  bj  reason  of  the  bursting  of  a  boiler,  by  which  Raines 
lost  his  life  and  the  money  which  he  had  received.  But  whether 
tliis  be  true  or  not,  the  money  went  into  the  hands  of  Raines, 
who  was  the  agent  of  the  administrators,  duly  authorized  to  re- 
ceiYe  it ;  and  we  think,  under  the  peculiar  circumstances  of  the 
case,  tlie  defendant  was  thereby  discharged.  Whether  for  the 
payment  of  creditors  or  distribution  among  the  heirs,  the  domi- 
cile of  the  deceased  was  the  place  to  which  the  money  should  be 
transmitted.  It  would  add  to  the  conditions  of  the  administra- 
tion bond,  to  hold  the  defendant  responsible  for  the  safe  transmis- 
sion of  the  money,  after  it  was  placed  in  the  hands  of  the  agent 
of  the  administrators. 

Had  the  receipt  of  Raines  been  duly  filed  and  acted  upon,  in 
the  court  of  probate,  his  surety  on  his  administration  bond  would 
have  been  discharged.  The  action  of  the  probate  court  only  is 
wanting,  but  we  think  such  action  was  not  essential,  and  tliat  the 
equity  of  the  case  is  equally  clear  without  it.  The  parties  are 
estopped  from  denying  the  agency  of  Raines. 

In  Yaughan  v.  Northup  et  al.,  15  Pet.  6,  this  court  say :  *^  The 
debts  due  from  the  government  of  the  United  States  have  no 
locality  at  the  seat  of  government.  The  United  States,  in  their 
sovereign  capacity,  have  no  particular  place  of  domicile,  but  pos- 
sess in  contemplation  of  law  an  ubiquity  throughout  the  Union  ; 
and  the  debts  due  by  them  are  not  to  be  treated  like  the  debts  of 
a  private  debtor,  which  constitute  local  assets  in  his  own  domicile 
On  the  contrary,  the  administrator  of  a  creditor  of  the  govern- 
ment, duly  appointed  in  the  State  where  he  was  domiciled  at  the 
time  of  his  death,  has  full  authority  to  receive  payment,  and  give 
a  full  discharge  of  the  debt  due  to  his  intestate,  in  any  place 
where  the  government  may  choose  to  pay  it.*' 

We  think  there  is  no  error  in  tlie  ruling  of  the  court,  and  the 
judgment  of  the  circuit  court  is  therefore  affirmed. 

Justices  NELSON  and  CURTIS  stated  that  they  concurred  in 
the  decision  of  the  court  to  affirm  the  judgment  of  the  circuit 
court,  upon  the  ground  that,  as  no  final  account  had  been  settled 
by  the  administrator  in  the  orphans'  court,  and  no  order  had  been 
made  by  that  court,  either  directing  the  administrator  to  pay  the 
balance  in  his  hands  to  the  principal  administrators,  for  distribu- 
tion by  them,  or  directing  a  distribution  to  be  made  here,  there 
was  no  breach  of  the  bond.  That  this  being  an  ancillary  ad- 
ministration, it  depended  iipon  the  discretion  of  the  orphans' 
court,  which  granted  it,  whether  the  money,  remaining  in  the 
hands  of  the  ancillary  administrator,  after  the  satisfaction  of  all 
claims  in  this  jurisdiction,  should  be  distributed  here,  by  the 
ancillary  administrator,  or  remitted  to  the  principal  administra- 
tors for  distribution ;  and  until  that  discretion  shall  be  exercised. 
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and  the  ancillary  administrator  directed  which  of  these  courses  to 
pursue,  he  is  in  no  default,  and  his  surety  is  not  liable. 


RiCHABD  H.  Sessions,  Daniel  H.  Sessions,  and  Sandford  C. 
Faulkneb,  Appellants,  v.  John  M.  Pintabd. 

Where  there  was  a  decree  in  the  court  below  for  the  payment  of  a  certain  sntn  of 
money,  (land  being  held  as  secnritjr,)  from  which  decree  an  appeal  was  taken,  the 
sureties  upon  the  appeal  bond  are  not  entitled  to  a  pro  rata  credit  upon  their  re- 
sponsibility, the  land  having  proved  insufficient  to  pay  the  amount  of  the  decree. 

The  entire  proceeds  of  the  sate  of  the  land  mnst  be  deducted  from  the  amount  of  the 
decree,  and  the  sureties  npon  the  appeal  bond  roust  be  responsible  for  the  baUtnoe. 

This  was  an  appeal  from  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Arkansas. 

It  was  a  sequel  to  the  case  of  Goodloe's  Administrator  v.  Pin- 
tard, decided  in  this  court  and  reported  in  12  How.  24.  The 
subsequent  proceedings  are  stated  in  the  opinion  of  the  court. 

It  was  submitted  on  printed  argument  by  Mr.  PikCy  for  the 
plaintiffs  in  error,  and  argued  by  Mr.  Carlisle  and  Mr.  Crilteth 
defij  for  the  defendants. 

• 

Mr.  Pike  stated  the  question  which  arose  in  the  case  in  this 
way : — 

The  question  in  the  case  may  be  very  briefly  stated  thus: 
Where,  in  a  suit  to  enforce  a  lien  on  land  for  the  purchase- 
money  due  the  vendor^  there  is  a  decree  ascertaining  the  amount 
due  by  the  vendee,  and  recognizing  tlie  lien,  and  ordering  pay- 
ment or  sale  of  the  laud,  and,  on  appeal  from  this  decree,  sure- 
ties enter  into  a  bond  conditioned  to  prosecute  the  appeal  with 
effect  and  make  good  all  damages  and  costs,  how  far  does  the 
land  stand  as  their  security  ?  If,  when  it  is  sold,  the  amount  de- 
creed, with  interest,  is  more  than  the  penalty  of  their  bond,  and 
the  land  sells  for  less  than  the  penalty,  in  what  way  are  the  pro- 
ceeds to  be  applied  7  Shall  they  be  credited  upon  the  aggregate 
of  the  decree,  perliaps  leaving  the  sureties  to  pay  the  whole  pen- 
alty, or  against  the  penalty,  or  proportionally  against  the  penalty 
and  the  excess  over  it  ? 

The  condition  of  the  bond  was  to  prosecute  the  appeal  with 
effect,  and  pay  all  damages  and  costs  in  case  of  failure  to  make 
the  appeal  good.  Tiie  damages  were  the  interest  which  accrued 
between  the  dates  of  the  decree  against  Goodloe  and  the  judg- 
ment against  the  bail,  amounting  to  less  than  $7,000.    This 
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sbonld  haT6  been  the  extent  of  the  recovery,  and  not  the  whole 
penalty  of  9 12,000. 

The  surety  who  pays  money  for  the  principal  is  entitled  to  all 
the  securities  which  the  plaintiff  has  for  the  debt.  Union  Bank 
of  Maryland  v.  Edwards,  2  Gill  &  Johnson,  868 ;  7  Serg.  &  B. 
9 ;  8  Serg.  A  B.  809 ;  10  J.  B.  524 ;  2  J.  Cas.  227 ;  2  J.  0.  B. 
554. 

The  counsel  for  Pintard  contended  that  the  credits  had  been 
properly  applied  and  given. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court.* 

This  is  an  appeal  from  the  circuit  court  of  the  eastern  district 
of  Arkansas. 

Pintard,  on  the  10th  of  April,  1847,  obtained  a  decree  against 
Archibald  Goodloe  for  9 10,552,  with  ten  per  cent  interest  per 
annum  on  the  amount  decreed.  There  was  also  an  order  that  a 
certain  tract  of  land  should  be  sold,  and  the  proceeds  applied  to 
the  payment  of  the  decree. 

An  appeal  was  taken  from  this  decree  to  this  court,  by  which 
the  decree  was  affirmed.  On  the  20th  of  February,  1852,  Pin- 
tard commenced  aa  action  against  Sessions  and  others  on  the 
appeal  bond,  and  at  April  term,  1858,  obtained  a  judgment  on 
the  bond  for  the  penalty  thereof,  amounting  to  the  sum  of 
f  12,000. 

At  the  same  time,  Pintard  procured  an  order  for  the  sale  of 
the  laud  specified  in  the  decree,  which  was  sold  on  the  15th  of 
November,  1852,  for  the  sum  of  $  8,025,  which,  after  paying  the 
expense  of  the  sale,  left  a  balance  of  9  7,525  as  a  credit  on  said 
decree,  as  of  the  15th  of  November,  1852.  The  interest,  with  the 
sum  decreed,  up  to  that  period,  amounted  to  9 16,877.  The  pro- 
ceeds of  the  sale  of  the  land  being  deducted  from  this  sum,  leaves 
a  balance  on  the  decree  of  $8,912,  with  interest  from  the  17th 
day  of  April,  1858.  The  interest  on  this  sum,  up  to  the  time 
judgment  was  rendered  on  the  appeal  bond,  makes  the  sum  of 
9  9,283,  as  the  amount  to  be  collected  on  the  judgment. 

An  execution  was  issued  on  the  judgment  the  14th  of  May, 
1858,  for  $12,000  with  an  indorsement  of  a  credit  of  $2,717. 
This  execution  was  levied  on  a  number  of  slaves,  of  the  value 
of  $12,000,  as  the  property  of  Sessions,  the  defendant  A  de- 
livery bond  was  taken  for  the  slaves,  with  Daniel  H.  Sessions  as 
security ;  but  the  slaves  not  being  delivered  on  the  day  of  the 
sale,  an  execution  was  issued  against  principal  and  surety  on  the 
delivery  bond. 

At  this  stage  of  tlie  proceedings,  a  bill  was  filed  by  the  appel- 
lants, complaining  that  the  distribution  which  had  been  made 
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of  the  proceeds  of  the  sale  of  the  land  was  inequitable,  and  that 
such  proceeds  should  be  credited  on  the  judgment  entered  upon 
the  appeal  bond,  pro  rata^  and  not  exclusively  on  the  decree ; 
and  tlie  complainants  pray  that  Pintard  may  be  decreed  to  enter 
a  credit  upon  the  judgment  as  aforesaid,  as  of  its  date,  for  the 
sum  of  $  5,823.35 ;  and  that  a  perpetual  injunction  might  be 
granted  to  prevent  him  from  collecting  any  more  than  the  res- 
idue of  the  judgment,  after  deducting  the  above  sum. 

A  temporary  injunction  was  granted,  Pintard  filed  his  answer, 
and,  upon  the  final  hearing,  the  injunction  was  dissolved  and  the 
bill  dismissed,  at  the  costs  of  the  complainants.  From  this  de- 
cree an  appeal  was  taken,  and  that  brings  the  case  before  us. 

The  complainants  in  their  bill  allege  no  fraud  nor  mistake,  as 
a  ground  of  relief.  They  claim  that  the  money  received  under 
the  decree  for  the  sale  of  the  land  shall  be  applied,  pro  rata^  in 
the  discharge  of  the  judgment  against  them,  and  the  balance  of 
the  decree  which  remains  after  deducting  the  judgment.  This 
would  give  to  them  a  credit  on  the  judgment  of  9  5,724 ;  and 
that  Pintard,  in  claiming  the  whole  amount  of  the  judgment, 
seeks  to  recover  from  them  $  8,568.99  more  than  in  equity  he  is 
entitled  to. 

This  claim  of  the  appellants  rests  upon  the.  ground  that  there 
was  a  lien  on  the  laud  sold  by  the  original  decree,  which  oper- 
ated as  an  inducement  to  them  to  become  sureties  on  the  appeal 
bond.  The  land,  by  the  original  decree,  was  directed  to  be  sold ; 
consequently,  the  proceeds  of  the  sale  could  be  applied  only  in 
discharge  of  the  decree.  On  what  ground  could  the  appellants 
claim  a  pro  rata  distribution  of  tliis  fund  ?  They  were  bound 
to  the  extent  of  the  penalty  of  their  bond,  on  which  a  judgment 
was  entered.  They  had  a  direct  interest  in  the  application  of 
the  proceeds  of  the  land  to  the  payment  of  the  original  decree, 
including  the  interest  and  costs ;  and  so  much  as  such  pay- 
ment reduced  the  original  decree  below  the  amount  of  the 
judgment  against  them,  they  were  entitled  to  a  credit  on  the 
judgment.  The  judgment  has  been  so  made,  and  the  credit 
entered,  and  beyond  this  they  have  no  claim,  either  equitable  or 
legal. 

In  the  argument,  a  subrogation  of  the  land  or  its  proceeds,  for 
the  benefit  of  complainants,  is  urged ;  but  on  what  known  prin- 
ciple of  equity  does  not  satisfactorily  appear.  Had  the  appel- 
lants paid  the  decree  in  full,  they  might  have  claimed  a  control 
over  the  land  decreed  to  be  sold,  or  its  proceeds.  They  made  no 
payment,  but  assert  a  general  equity  to  have  the  fund  applied, 
pro  rata^  on  their  judgment.  This  would  leave  a  large  amount 
of  the  original  decree  unsatisfied.  On  what  ground  could  Pin- 
tard be  sulgected  to  such  a  loss?     He  looked  to  the  land  and 
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the  surety  on  the  appeal  bond,  which  more  than  covered  his  de* 
cree,  including  interest  and  cost 

The  condition  of  the  appeal  bond  was  *'for  the  prosecution 
of  said  appeal  to  effect,  and  to  answer  all  damages  and  costs, 
if*  there  siiould  be  a  failure  to  make  the  plea  good  in  the  su- 
preme court  There  was  a  faihire  to  do  this,  and  the  penalty 
of  the  bond  was  incurred.  Whatever  hardship  may  be  in  this 
case  is  common  to  all  sureties  who  incur  responsibility  and  have 
money  to  pay.    Beyond  that  of  a  faithful  application  of  the 

Eroceeds  of  the  land  in  payment  of  the  decree,  the  appellants 
ave  no  equity.  They  cannot  place  themselves  in  the  relation 
of  two  creditors  having  claims  on  a  common  fund,  which  may 
be  distributed  pro  rata  between  them.  Pintard  has  a  claim  on 
both  funds ;  first,  on  the  proceeds  of  the  land,  and  second,  on 
the  judgment  entered  on  the  appeal  bond  for  the  satisfaction  of 
the  original  decree. 
The  decree  of  the  circuit  court  is  affirmed,  with  costs. 


Louis  Curtis,  Beitjamin  Curtis,  John  L.  Hubbard,  James 
D.  B.  Curtis,  and  Henrt  A.  Booraine,  Plaintiffs  in  Er- 
ror, V.  Madame  Theresb  Petitpain,  Wife  of  Yictor 
Peste,  and  Mandervillb  Mariont,  late  United  States 
Marshal  for  the  Eastern  Distkect  of  Louisiana. 

Where  the  record  contains  only  tn  agreed  statement  of  facts,  it  is  not  in  conformttj 
with  the  elerenth  and  thirt^-nrat  roles  of  this  court*  and  the  case  will  be  dismissed. 

Where  different  parties  claimed  a  fbnd  in  the  hands  of  the  marshal,  which  had 
arisen  from  sales  under  an  execution,  a  judgment  of  the  circuit  court  on  rules 
as  to  whom  the  money  should  be  paid,  is  not  such  a  judgment  as  can  be  re-examined 
in  this  court. 

This  case  was  brought  up  by  writ  of  error  from  the  circuit 
court  of  the  United  States  for  the  eastern  district  of  Louisiana. 
It  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Taylor^  for  the  plaintiffs  in  error,  and 
Mr.  Benjamin  for  the  defendants. 

The  point  of  practice,  upon  which  the  case  went  off,  was 
raised  by  Mr,  Benjamin,  who  contended  that  the  transcript  was 
not  such  a  complete  record  as  was  requii*ed  by  the  11th  and 
81st  rules  of  court. 

The  points  made  relating  to  the  merits  of  the  cause  are 
omitted. 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court. 
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The  record  certified  in  this  cause  consists  of  ^^an  agreed  state- 
ment of  facts,"  which  tlie  parties  snbmitted  to  the  court  on  the 
rules  taken  by  the  plaintiffi  against  the  defendants,  and  the 
judgment  rendered  thereon,  and  a  judgment  rendered  on  a  motion 
for  a  new  trial,  being  the  proceedings  after  the  submission  of 
the  case. 

Tiie  case  stated  is,  that  the  plaintiffs  recovered  a  judgment 
against  Victor  Feste  in  the  circuit  court  of  the  United  States. 
Tiiat  an  execution  issued  thereon,  and  a  seizure  was  made  of 
immovable  as  well  as  movable  property ;  which  was  sold,  and 
the  proceeds  held  by  the  marshal. 

While  these  proceedings  were  pending,  Madame  Feste  recov- 
ered, in  one  of  the  state  courts,  a  decree  against  her  husband, 
Victor  Feste,  for  the  separation  of  property  and  the  amount  of 
dowry  brought  in  marriage ;  and  thereupon  served  a  notice  upon 
the  marshal,  claiming  to  have  satisfaction  of  her  legal  mortgage, 
in  preference  to  the  execution  creditor,  from  the  moneys  in  his 
hands,  and  obtained  a  rule  from  the  court  requiring  him  to 
answer  her  claim.  The  plaintiffs,  upon  their  part,  (as  the  case 
btates,)  also  obtained  a  rule,  to  enforce  the  payment  of  the  money 
to  them  on  their  execution.  To  settle  these  conflicting  claims 
was  the  object  of  the  agreed  case  thus  submitted  to  the  court. 

Two  questions  arise  in  liminey  either  of  which  is,  in  our 
opinion,  decisive  of  this  cause:  1st.  That  this  is  not  such  a 
transcript  as  will  satisfy  the  11th  and  31st  rules  of  this  court, 
under  the  decision  of  Keene  v.  Whittaker,  13  Pet.  459;  and,  2d, 
that  tlus  is  not  such  a  judgment  as  this  court  can  re-examine, 
according  to  the  principle  of  Bayard  v,  Lombard,  9  How.  530. 
And  we  agree  with  the  defendants  upon  both  these  questions. 

The  cause  is  dismissed  with  costs. 


Jecker,  Torre,  and  Co.,  bt  al.,  Claimants  op  the  Cargo. op 
THE  Ship  Admittance,  and  Fessenden  and  Fay,  Claimants 
op  the  Ship  Admittance,  v.  John  B.  Montgomery,  Libel- 

LANT. 

In  a  state  of  war,  the  Dations  who  are  engaged  in  it,  and  all  their  citizens  or  sab- 

jects,  are  enemies  to  each  Other.    Hence,  all  intercoane  or  communication  between 

them  is  nnlawfal. 
Cases  mentioned,  by  way  of  illnstration,  in  which  pro}}erty  of  a  subject  or  citizen, 
I    found  trading  wirh  an  enemy,  has  been  adjudged  to  be  forfeited  as  prise. 
The  interpoKition  of  a  neutrarport  throagh  which  the  property  is  to  pass,  does  not 

prevent  it  from  hiring  confiscated. 
In  the  present  case,  the  evidence  shows  that  the  owners  of  the  ship  and  cargo  knew 

that  uie  destination  of  the  voya^  wast  to  an  ciietnr's  port.    Even  if  the  owner  of  the 
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tmmI  wm  ignoraat  of  it,  the  h»b  of  tlie  Tessel  most  be  decided  by  the  aeti  of  thoee 
penoBs  who  had  her  in  charge. 

It  la  generallj  the  datj  of  the  captor  to  send  hie  prise  home  for  adjadication  ;  but  dr- 
camitances  may  render  inch  a  itep  improper,  and  of  these  he  must  be  the  JndM.  In 
makittK  np  his  decision,  good  fiuth  and  reasonable  discretion  are  reqnired.  In  the 
present  case  he  was  excusable  for  not  sending  home  the  Tessel. 

GeneraUr,  the  proceedings  for  the  condemnation  of  property  as  prise  onffht  to  be  in- 
stitoted  in  the  name  of  the  United  States.  The  circnrostances,  which  nd  to  the  nse 
of  the  name  of  the  captor,  and  the  fact  that  no  objection  was  made  to  it  in  the  oonrt 
below,  prevent  this  court  from  pronouDcinfl;  the  objection  to  be  fatal 

The  proceeds  of  sale  were  properly  deposited  in  the  treasury  of  the  United  States. 

This  was  an  appeal  from  the  circuit  court  of  the  United  States 
for  the  District  of  Columbia,  holdeu  in  and  for  the  county  of 
Washington. 

The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Coze  and  Mr,  Nelson^  for  the  appellants, 
and  Mr.  Key  and  Mr,  Johnson^  for  the  appellees.  The  arguments 
consisted  chiefly  in  comments  upon  the  evidence  upon  both  sides, 
and,  for  the  appellants,  in  the  legal  objection  that  the  libel  should 
liave  been  filed  in  the  name  of  the  United  States,  instead  of  an 
individual. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  in  admiralty  by  the  circuit 
court  of  the  United  States  for  the  District  of  Columbia,  by  which 
decree  the  ship  Admittance,  claimed  by  the  appellants,  Charles 
B.  Fessenden  and  Richard  S.  Fay,  as  owners,  and  the  cargo  of 
the  same  ship  claimed  by  the  appellants,  Jecker,  Torre,  and  Co. 
and  Manuel  Quintana,  were  upon  a  libel  filed  by  the  appellee, 
John  6.  Montgomery,  condemned  as  prize  of  war. 

It  will  serve  to  explain  the  nature  of  the  present  controversy, 
and  the  character  of  the  decree  of  the  circuit  court  above  men- 
tioned, to  refer  to  the  proceedings  heretofore  had  therein  upon  a 
libel  filed  by  tlie  claimants  of  the  cargo  for  restitution,  and  to 
the  decision  of  this  court  upon  cross-appeals  from  those  proceed- 
ings, both  by  the  claimants  and  the  captor,  out  of  which  last-men- 
tioned decision  the  case  before  us  has  arisen. 

By  the  decision  of  this  court  just  referred  to,  (see  18  Howard, 
p.  498,)  we  hold  the  following  propositions  to  have  been  express- 
ly ruled :  — 

1.  That  the  admiralty  court  of  the  District  of  Columbia  had 
jurisdiction  of  the  libel  for  the  condemnation  of  the  property  in 
contest,  although  stich  property  was  not  brought  within  its  juris- 
diction ;  and  if  they  found  the  subject  liable  to 'condemnation, 
might  proceed  to  condemn,  although  not  in  fact  within  the  cus- 
tody or  control  of  the  court. 

2.  That  the  admiralty  court  in  the  District  of  Columbia,  hav- 
ing jurisdiction  of  the  case,  it  was  its  duty  to  order  tlie  captors 
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to  institute  proceedings  in  that  court  to  condemn  the  property  as 
prize,  by  a  day  to  be  named  in  the  order ;  and  in  default  thereof 
to  be  proceeded  against  upon  a  libel  for  an  unlawful  seizure ;  be- 
cause the  property  of  the  claimant  is  not  devested  by  the  cap- 
ture, but  by  condemnation  in  a  prize  court — is  not  devested 
until  condemnation,  though  such  condemnation  will  relate  back 
to  the  capture. 

8.  That  the  grounds  alleged  for  the  seizure  of  the  vessel  and 
cargo,  namely,  that  the  vessel  sailed  from  New  Orleans  with  the 
design  of  trading  with  the  enemy,  and  did  in  fact  hold  illegal  in- 
tercourse with  them,  are  sufficient,  if  supported  by  testimony,  to 
subject  both  vessel  and  cargo  to  condemnation. 

4.  And  if  they  were  liable  to  condemnation,  the  reasons  as- 
signed in  the  answer  for  not  bringing  the  vessel  and  cargo  into  a 
port  of  the  United  States  for  trial  —  namely :  that  it  was  impos- 
sible so  to  do  consistently  with  the  public  interest  —  is  sufficient, 
if  supported  by  proofs,  to  justify  the  captors  in  selling  vessel  and 
cargo  in  California,  and  to  exempt  the  captors  from  damages  on 
that  account. 

5.  Tliat  to  a  libel  for  restitution,  probable  cause  for  seizure 
is  no  defence ;  but  is  so  only  against  a  claim  for  damages,  in 
cases  in  which  the  property  has  been  restored  or  lost  after 
seizure. 

Under  the  authority  of  the  rulings  just  enumerated,  and  in 
obedience  to  the  mandate  founded  thereupon,  the  libel  in  the 
cause  now  before  us  was  filed ;  and  the  case  made  by  the  parties 
presents,  as  the  material  questions  for  consideration,  the  inquiries: 
1.  Whether  the  vessel  sailed  with  the  design  of  trading  with  the 
enemy,  and  did  in  fact  hold  illegal  intercourse  with  them.  2. 
Admitting  that  the  vessel  and  cargo  were  in  the  first  instance 
liable  to  condemnation,  whether  the  reasons  assigned  for  not 
bringing  them  within  the  United  States  were  so  supported  by 
proof,  as  to  justify  the  captor  in  not  bringing  them  within  the 
iJnited  States,  and  in  selling  them  in  California,  without  a  for- 
feiture of  their  rights  as  captors. 

As  a  principle  applicable  to  the  first  of  these  inquiries,  it  may 
be  averred  as  a  part  of  the  law  of  nations  —  forming  a  part,  too, 
of  the  municipal  jurisprudence  of  every  country  —  "  that  in  a 
state  of  war  between  two  nations,  declared  by  the  authority  in 
whom  the  municipal  constitution  vests  the  power  of  making 
war,  the  two  nations  and  all  their  citizens  or  subjects  are  enemies 
to  each  other."  The  consequence  of  this  state  of  hostility  is, 
that  all  intercourse  and  communication  between  them  is  unlaw- 
ful. Vide  Wheatou  on  Maritime  Captures,  cap.  7,  p.  209,  quot- 
ing from  Bynkcrshoeck  this  passage :  •'  Ez  natura  belli  commercia 
inter  hostes  cessare^  non  est  dubitufidum.     Quamvis  nulla  specialis 
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sU  eammerciarum  prohibUio^  tjp^o  iamen  iwre  belKj  eommercia 
inter  hastes  esse  vetiia^  ipsa  indicHones  bellorum  satis  declarant. 

Upon  this  principle  of  public  law,  it  has  been  the  established 
rale  of  the  high  court  of  admiralty  in  England,  that  a  trading 
with  the  enemy,  except  by  a  royal  license,  subjects  the  property 
to  confiscation.  The  decisions  of  that  court  show  that  the  rule 
has  been  rigidly  enforced,  as,  for  instance,  where  the  government 
had  authorized  a  homeward  trade  from  the  enemy's  possessions, 
but  had  not  specifically  protected  an  outward  trade  to  the  siime ; 
and  again,  in  instances  where  cargoes  ha?e  been  laden  before  the 
war,  but  where  the  parties  had  not  used  all  possible  diligence  to 
countermand  the  voyage  after  the  first  notice  of  hostilities  ;  and 
this  rule  has  been  enforced,  not  only  against  subjects  of  tlte 
Crown,  but  likewise  against  those  of  its  ^ies  in  the  war,  upon 
the  assumption  that  the  rule  was  founded  on  the  universal  prin- 
ciple which  states  allied  in  war  had  a  right  to  apply  to  each 
other's  subjects.  Vide  Wheaton  on  Captures,  p.  212 ;  and  1 
0.  Robinson's  Adm.  R.  196,  The  Hoop. 

The  same  rule  has  been  adopted  with  equal  strictness  by  this 
court.  In  the  case  of  The  Rapid,  reported  in  8  Granch,  155,  the 
claimant,  a  citizen  of  the  United  States,  had  purchased  goods  in 
the  enemy's  country  a  long  time  before  the  aeclaration  of  war, 
and  had  deposited  them  on  an  island  near  the  boundary  line 
between  the  two  countries.  Upon  the  breaking  out  of  hostilities, 
his  agents  had  hired  the  vessel  to  proceed  to  the  place  of  deposit 
and  bring  away  these  goods.  Upon  her  return  the  vessel  was 
captured,  and,  with  the  cargo,  was  condemned  as  prize  of  war 
for  trading  with  the  enemy.  In  applying  the  law  to  this  state 
of  facts,  this  court  said,  and  said  unanimously  :  ^^That  the  uni- 
versal sense  of  nations  has  acknowledged  the  demoralizing  efiects 
that  would  result  from  the  admission  of  individual  intercourse. 
The  whole  nation  are  embarked  in  one  common  bottom,  and 
must  be  reconciled  to  submit  to  one  common  fate.  Every  indi- 
vidual of  the  one  nation  must  acknowledge  every  individual  of 
the  other  nation  as  his  own  enemy,  because  tlie  enemy  of  his 
country.  But,  after  deciding  what  is  the  duty  of  the  citizen, 
the  question  occurs,  what  is  the  consequence  of  a  breach  of 
that  duty  ?  The  law  of  prize  is  a  part  of  the  law  of  nations. 
In  it,  a  hostile  character  is  attached  to  trade,  independently 
of  the  character  of  the  trader  who  pursues  or  directs  it.  Con- 
demnation to  the  use  of  the  captor  is  equally  the  fate  of  the 
property  of  the  belligerent  and  of  the  property  engaged  in 
anti-neutral  trade.  But  a  citizen  or  an  ally  may  be  engaged 
in  a  hostile  trade,  and  thereby  involve  his  property  in  the  fate 
of  those  in  whose  cause  he  embarks."  Again,  the  court  say : 
**  If  by  trading,  in  prize  law  was  meant  that  signification  of 
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tlie  term  which  consists  in  negotiation  or  contract,  this  case 
would  not  come  under  the  penalties  of  the  rule.  But  the  ob- 
ject and  spirit  of  the  rule  is  to  cut  off  all  communication  or 
actual  locomotive  intercourse  between  individuals  of  the  bel- 
ligerent nations.  Negotiation  or  contract  has,  therefore,  no 
necessary  connection  with  the  offence.  Intercourse  inconsistent 
with  actual  hostility  is  the  offence  against  which  the  operation  of 
the  rule  is  directed." 

The  case  of  The  Joseph,  reported  in  8  Oranch,  p.  451,  was 
that  of  a  vessel  owned  by  citizens  of  the  United  States,  that 
sailed  from  thence  before  the  war,  with  a  cargo  on  freight  on  a 
voyage  to  Liverpool  and  the  north  of  Europe,  and  thence  back 
to  the  United  States.  After  arriving  and  discharging  her  cargo 
at  Liverpool,  she  took  in  another  at  Hull,  and  sailed  for  St. 
Petersburg.  At  St.  Petersburg,  she  received  news  of  the  war 
with  England,  and  sailed  to  London  with  a  Russian  cargo  con- 
signed to  British  merchants ;  delivered  her  cargo  and  sailed  for 
the  United  States  in  ballast,  under  a  British  license,  and  was 
captured.  In  the  opinion  of  this  court  in  this  case,  delivered  by 
Washington,  Justice,  it  is  said :  '^  That  after  the  decision  in  the 
cases  of  The  Rapid  and  of  The  Alexander,  it  is  not  to  be  con- 
tended, that  the  sailing  with  a  cargo  on  freight  from  St.  Peters- 
burg to  London,  after  a  full  knowledge  of  the  war,  did  not 
amount  to  such  a  trading  with  the  enemy  as  to  have  subjected 
both  the  vessel  and  cargo  to  condemnation  as  prize  of  war,  had 
she  been  captured  on  that  voyage.  The  alleged  necessity  of 
undertaking  that  voyage  to  enable  the  master  out  of  the  freight 
to  discharge  his  expenses  at  St.  Petersburg  —  countenanced,  as 
the  master  declares,  by  the  opinion  of  our  minister  at  St.  Peters- 
burg, that  by  undertaking  such  a  voyage  he  would  violate  no 
law  of  the  United  States  —  although  these  considerations,  if 
founded  in  truth,  present  a  case  of  peculiar  hardship,  yet  Uiey 
afford  no  legal  excuse  which  it  is  competent  to  this  court  to  ad- 
mit as  the  basis  of  its  decision." 

The  same  course  of  decision  which  has  established  that  prop- 
erty of  a  subject  or  citizen  taken  trading  with  the  enemy  is  for- 
feited, has  decided  also  that  it  is  forfeited  as  prize.  The  ground 
of  the  forfeiture  is,  tiiat  it  is  taken  adhering  to  the  enemy,  and 
therefore  the  proprietor  is  pro  hac  vice  to  be  considered  as  an 
enemy.  Vide  also  Wheaton  on  Captures,  p.  219,  and  1  C.  Rob- 
inson, 219,  the  case  of  The  NeUy. 

Attempts  have  been  made  to  evade  the  rule  of  public  law,  by 
the  interposition  of  a  neutral  port  between  the  shipment  from 
the  belligerent  port  and  their  ultimate  destination  in  the  enemy's 
country  ;  but  in  all  such  cases  the  goods  have  been  condemned, 
as  having  l)een  taken  in  a  course  of  commerce  rendering  them 
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liable  to  confiscation ;  and  it  has  been  ruled  that,  without  license 
from  eovernment,  no  communication,  direct  or  indirect,  can  be 
carriea  on  with  the  enemy ;  that  the  interposition  of  a  prior  port 
makes  no  difierence;  that  all  trade  with  the  enemy  is  illegal, 
and  the  circumstance  that  the  goods  are  to  go  first  to  a  neutral 
port  will  not  make  it  lawful.  8  C.  Robinson,  22,  The  Indian 
Cinef ;  and  4  G.  Robinson,  79,  The  Jonge  Pieter. 

Having  thus  stated  the  law  with  regard  to  maritime  captures, 
it  remains  to  be  ascertained  how  far  the  case  before  us  upon 
the  pleadings  and  proofs,  falls  within  the  scope  or  the  terms  of 
that  law. 

The  libel  propounds,  that  the  libellant,  as  the  commander  of 
the  United  States  ship  Portsmouth,  did,  on  the  7th  of  April, 
1847,  at  the  port  of  San  Jos^  in  lower  California,  in  the  Re- 
public of  Mexico,  seize  and  take  possession  of  as  lawful  prize, 
a  certain  ship  or  vessel  called  The  Admittance  —  one  reter 
Peterson  being  the  master  —  with  her  cargo,  provisions,  tackle, 
and  all  other  appurtenances  to  the  said  ship  belonging.  That 
the  said  ship  is  a  merchant  vessel  belonging  to  citizens  of  the 
United  States,  and  that  the  cargo  of  said  ship  is  believed  by  the 
libellant  to  have  belonged  to  certain  merchants  resident  in 
Mexico.  That  about  the  month  of  October,  1846,  the  said 
ship  with  her  cargo,  left  the  port  of  New  Orleans  for  a  port  in 
the  Republic  of  Mexico,  into  which  port  the  captain  intended  to 
discharge  the  cargo.  That  for  some  time  prior  to  the  sailing 
of  this  ship,  and  upon  the  day  of  her  seizure,  open  and  public 
war  existed  between  the  United  States  and  the  Republic  of 
Mexico  and  its  dependencies.  That  in  consequence  of  said 
state  of  war,  and  in  discharge  of  his  duty,  the  ship  Admittance, 
with  her  cargo,  was  seized  by  the  libellant  as  prize  of  war. 

The  libellant  further  propounds,  that  Peterson,  as  master  of 
the  said  ship,  did  sail  from  the  United  States  with  tlie  intention 
of  trading,  and  in  fact  did  trade  and  otherwise  hold  illegal  in- 
tercourse with  the  enemies  of  the  United  States,  whereby  the 
said  ship,  her  cargo,  tackle,  and  appurtenances,  became  subjects 
of  lawful  prize.  AH  which  illegal  intention  and  acts  of  the 
master  more  fully  appear  by  the  papers  of  the  said  ship,  and  by 
other  papers  received  from  the  master  by  the  libellant,  numbered 
from  one  to  fifteen  inclusive;  "from  the  deposition  of  William 
Bell,  the  first  mate  of  The  Admittance,  and  from  the  log-book 
—  all  of  which  it  is  prayed  may  be  made  parts  of  the  libel ; 
which  concludes  with  a  prayer  for  condemnation  of  ship  and 
cargo,  and  for  the  dismission  of  the  libel  previously  filed  by 
Torre,  Jecker,  and  Co.,  praying  restitution  of  a  portion  of  the 
cargo. 

To  the  libel  of  Captain  Montgomery  were  filed  an  answer  on 
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behalf  of  Fessenden  and  Fay,  who  intervened  as  owners  of  the 
ship,  and  separate  answers  on  behalf  of  Jecker,  Torre,  and  Co., 
and  of  Manuel  Quintana,  as  owners  of  the  cargo. 

These  answers,  so  far  as  they  are  made  up  merely  of  general 
denials  of  the  charges  propounded  in  the  libel,  reauire  no  special 
animadversion,  oo  far,  however,  as  the  specific  tacts  alleged  in 
them  by  way  of  exculpation,  the  compatibility  of  those  facts 
with  the  established  law  of  prize,  or  with  the  proofs  adduced  in 
the  case,  become  a  question,  the  statements  in  these  answers 
are  matters  of  essential  importance,  requiring  particular  exam- 
ination. 

The  respondents  Fessenden  and  Fay  have  in  their  answers 
observed  an  entire  silence  with  respect  to  a  knowledge  on  their 
part  as  to  the  destination  of  the  ship  or  cargo ;  whilst  they  are 
very  explicit  in  the  assertion  of  their  belief,  that  the  cargo  was 
put  on  board  by  the  charterer,  and  that  the  ship  sailed  under  a 
full  persuasion  that  a  treaty  of  peace  would  speedily  terminate 
the  then  existing  war  between  the  United  States  and  Mexico, 
and  that  they  never  were  informed,  nor  do  they  believe,  that  the 
cargo  was  to  be  landed  or  disposed  of  in  Mexico  until  after  the 
termination  of  the  war.  Personally  they  say,  that  they  know 
nothing  of  what  occurred  in  relation  to  the  ship  and  cargo  in 
the  Pacific  ;  but  from  what  they  have  learned  they  believe,  and 
therefore  aver,  that  there  was  no  trading  with  the  enemy  at  any 
time  during  the  voyage.  This  statement,  which  implies  knowl* 
edge  in  the  respondents  of  the  existence  of  war  between  the 
United  States  and  Mexico  at  the  time  of  chartering  of  their  ship, 
and  knowledge  likewise  that  the  cargo  put  on  board  was  destined 
for  the  port  of  a  nation,  at  the  time  of  the  shipment  at  any  i*ate, 
in  open  hostility  with  the  United  States,  will,  as  to  its  verity,  be 
further  tested  by  a  comparison  with  the  testimony  furnished  by 
the  papers  found  in  the  captured  vessel  and  by  the  examination 
of  witnesses.  And  in  this  connection  it  may  be  observed,  that 
the  bare  permission  by  the  owners  of  the  use  of  their  vessel  in 
hostile  or  piratical  enterprises  renders  such  vessel  liable  to  cap- 
ture and  condemnation  equally  with  her  employment  in  similar 
ofi*eilces  under  the  immediate  command  of  such  owners  them- 
selves. Vide  the  case  of  The  United  States  v.  The  Brig  Maleck 
Adel,  2  How.  284 ;  The  United  States  v.  The  Schooner  Little 
Charles,  1  Brok.  Hep.  347 ;  The  Palmyra,  12  Wheat.  14 ;  10. 
Rob.  R.  127  ;  The  V  row  Judith. 

Comparing  this  answer  with  the  papers  found  on  board  the 
captured  vessel,  we  see  it  expressly  stipulated  in  the  charter- 
party,  the  very  contract  by  which  the  ship  was  hired,  and  which 
was  signed  by  these  respondents,  that  the  ship  shall  proceed  to 
New  Orleans,  and  there  take  from  the  charterers  Wylie  aiid 
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Ygana,  1,100  bales  of  cotton,  to  be  delivered  at  the  port  of  San 
Bias  to  the  order  of  the  shipper,  the  consignee  pafing  freight  for 
the  room  occupied  in  the  ship  by  the  cotton,  eleven  hundred  dol- 
lars, payable  on  delivery  of  the  cara) ;  the  cargo  to  be  received 
at  New  Orleans  and  discharged  at  San  Bias  with  despatch.  The 
charter-party  further  provides,  that  if  on  the  arrival  of  the  ship 
off  San  ^las,  the  port  is  blockaded,  or  other  obstructions  prevent 
the  discharge  of  the  ship,  she  shall  proceed  to  the  Sandwich 
Islands,  and  there  remain  until  the  port  is  open,  the  said  Wylie 
and  Ygana  payine  in  addition  to  the  charter  the  further  sum  of 
one  thousand  dollars  per  month  during  such  detention.  We 
will  hereafter  state  what  is  conceived  by  this  court  to  be  the 
proper  construction  of  this  phrase,  ^^  If  the  port  is  blockaded,  or 
other  obstructions  prevent  the  discharge  of  the  ship."  Indepen- 
dently of  this  phrase,  however,  we  have,  on  the  face  of  this  con- 
tract, the  declaration  that  the  shipment  was  made  to  an  enemy's 
port ;  that  the  delivery  was  to  take  place  at  that  port ;  that 
the  interposition  of  the  neutral  island  of  Honolulu  was  not  for 
the  purpose  of  trade  with,  or  transshipment  at  that  island,  but 
solely  for  the  purpose  of  affording  an  opportunity  to  enter  into 
and  discharge  at  a  port  known  to  be  an  enemy's  port,  in  which 
the  consignees  of  the  cargo  resided,  and  the  delivery  at  which 
port  was  made  a  precedent  and  necessary  condition  to  the  pay- 
ment of  freight. 

Upon  a  comparison  of  the  bill  of  lading  with  the  charter-party, 
the  termintts  of  the  voyage  and  the  destination  of  the  cargo  are 
more  clearly  shown.  The  language  of  the  bill  of  lading  runs 
thus :  *^  Shipped  in  good  order  and  well  conditioned,  by  Wylie 
and  Ygana,  on  board  the  good  ship  Admittance,  whereof  is  mas- 
ter for  the  present  voyage  Peterson,  and  now  lying  at  New 
Orleans,  and  bound  for  Honolulu,  two  thousand  seven  hundred 
and  seven  small  bales  of  cotton,  being  marked  and  numbered  as 
in  the  margin,  and  are  to  be  delivered."  Where  ?  Not  at  Hono- 
lulu, where  there  was  no  consignee,  apparent  or  mentioned  — 
not  at  San  Bias,  as  an  incidental  point  in  the  track  of  the  voyage 
to  Honolulu,  but  at  **  the  aforesaid  port  of  San  Bias,"  the  pre- 
determined limit  of  the  voyage,  and  to  Don  Lewis  Rivas  Gon- 
gora,  resident  at  San  Bias,  the  correspondent  and  consignee  of 
the  shipper. 

Taking,  in  connection  with  the  charter-party  and  the  bill  of 
lading,  the  instructions  from  the  respondent,  Fessenden,  to  the 
master  of  the  ship  before  sailing  from  New  Orleans,  it  seems 
almost  incredible  that  the  owners  should  have  been  ignorant  of 
the  character  of  the  voyage,  and  of  the  hazards  incurred  by  their 
vessel  resulting  from  that  character.  How,  upon  any  other  view, 
can  be  accounted  for  the  extreme  caution  enjoined  upon  the 
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master  with  respect  to  the  danger  of  entering  a  Mexican  port  — 
danger  expressly  distinguished  from  that  arising  from  the  probar 
bility  of  capture  by  vessels  of  the  United  States ;  such  as  it  is 
said  might  arise  from  the  disposition  of  the  Mexican  govern- 
ment, under  the  plea  of  the  right  of  war  to  confiscate  the  vessel, 
notwithstanding  the  consignees  might  have  obtained  permission 
to  land  the  cargo  ?  It  is  absurd  to  suppose  that  this  caution 
could  have  had  any  possible  reference  to  a  state  of  re-established 
amity  between  Mexico  and  the  United  States,  as  the  vessel  of  a 
friendly  nation  could  incur  no  risk  of  confiscation  by  entering 
the  port  of  a  friend.  We  think  that  it  was  to  dangers  and 
hazards  which  might  proceed  from  the  Mexican  authorities  — 
hazards  and  dangers  incident  to  an  existing  and  known  state  of 
war,  which  were  in  the  contemplation  of  the  owners  when,  in  the 
charter-party,  they  speak  of  ^^  other  obstructions,"  (beyond  that 
of  blockades,)  ^^  which  might  prevent  the  discharge  of  the  ship  at 
San  Bias,"  an  enemy's  port.  This  interpretation  of  the  conduct 
and  purposes  of  the  owners  and  charterers  is  strongly  corroborat- 
ed by,  and  explains  that  portion  of  the  instructions  to  the/naster 
which  tells  him,  ^^  you  will  perceive  from  this  that  you  must  be 
very  cautious  about  going  into  a  Mexican  port,  for,  although  the 
consignees  may  have  authority  to  land  the  cotton,  yet  they  might 
seize  the  vessel  after  being  discharged,  unless  the  vessel  as  well 
as  the  cargo  had  permission  from  the  Mexican  government." 
This  language  would  be  unintelligible,  unless  it  had  reference  to 
a  known  belligerent  attitude  of  the  two  nations,  forbidding  inter- 
course or  trafiic  between  their  respective  citizens,  and  to  a  con- 
templated dispensation  from  the  existing  prohibitions  by  one  of 
the  belligerents.  We  are,  therefore,  upon  a  just  construction 
of  the  answer  of  the  claimants  of  the  vessel,  of  the  charter-party 
signed  by  them,  of  the  bill  of  lading,  and  of  the  instructions  to 
the  master,  impelled  to  the  conclusion,  that  these  claimants  of 
the  vessel  were  aware  of  the  character  of  the  voyage  for  which 
they  had  hired  her,  and  were  willing,  nevertheless,  to  incur  the 
hazards  of  the  enterprise  in  consideration  of  the  profits  it  prom- 
ised them. 

Looking  next  beyond  the  evidence  of  intention  and  knowl- 
edge as  deducible  from  the  ship's  papers  proper,  to  the  acts  of 
tlie  master  in  execution  of  the  objects  and  purposes  of  the  voy- 
age, the  following  facts  are  shown  by  the  testimony  of  the  wit- 
nesses, Bell,  Martin,  and  Graves,  all  of  them  belonging  to  the  crew 
of  The  Admittance,  and  the  first-named  being  the  mate  of  tlie 
ship :  That  she  sailed  directly  to  San  Bias ;  that  upon  her  arrival 
ofi*  this  port,  then  being  an  enemy's  port,  and  in  the  possession 
of  tlie  enemy,  she  remained  before  it  three  days  and  nights,  dur- 
ing which  time  the  master  opened  an  intercourse  with  the  port, 
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receiving  at  diflbrent  times  communications  therefrom,  to  which 
he  replied;  that  whilst  off  San  Bias  the  captain  showed  no 
American  ensign,  but  after  receiving  the  communications  from 
the  shore  he  ordered  the  chief  mate  not  to  head  the  log-book, 
and  also  directed  the  concealment  of  the  ship's  name  by  cover- 
ing her  stern  with  painted  canvas,  and  proceeded  along  tlie 
coast  as  far  as  188  north,  looking  for  some  bay  or  inlet  on  the 
coast  of  Mexico  where  the  cargo  might  be  delivered ;  but  find- 
ing no  suitable  place,  the  ship  was  beaded  for  San  Jos^,  Gult- 
fornia.  It  is  further  proved  by  the  witnesses,  Mesroon  and  Bell, 
that  The  Admittance  entered  the  port  of  San  Jos^  before  it  was 
captured  by  the  forces  of  the  United  States,  and  when  it  was 
still  a  Mexican  port,  in  the  possession  of  the  enemies  of  the 
United  States ;  and  the  witnesses,  Bell  and  Graves,  both  of  tlie 
crew  of  Tlie  Admittance,  swear  that  the  captain,  before  the 
seizure,  landed  goods  at  this  hostile  port  Upon  every  correct 
view,  then,  of  the  facts  of  this  case,  and  of  the  law  of  prize  as 
applicable  to  these  facts,  it  is  clear  that  the  ship  Admittance 
was  properly  subject  to  seizure  and  condemnation  as  prize  of 
war. 

We  have  seen,  b^  the  authorities  cited,  that  intercourse  with 
the  enemy  is  sufficient  cause  for  personal  punishment,  and  for 
the  confiscation  of  property;  that  it  is  a  cause  originating  in, 
and  inflexibly  enforced  by  necessity  for  guarding  tlie  public 
safety.  In  this  cause  are  established  against  the  claimants  of 
this  vessel,  not  only  intercourse,  but  trading,  in  its  common  ac- 
ceptation. Moreover,  it  is  a  settled  principle,  that  if  the  owners 
haid  not  anticipated  a  violation  of  the  public  law,  the  fate  of  their 
vessel,  with  respect  to  an  infraction  of  that  law,  must  depend 
upon  the  conduct  of  the  agent  with  whom  they  have  intrusted 
its  management. 

With  respect  to  the  respondents,  Jecker,  Torre,  and  Co.,  and 
Quintana,  claimants  of  the  cargo,  the  written  documents  found 
on  board  the  captured  vessel,  and  surrendered  to  the  libellant  by 
the  master,  fasten  upon  these  claimants  not  only  a  knowledge 
of  the  design,  under  the  pretext  of  a  voyage  to  the  Sandwich 
Islands,  of  ti^ading  with  citizens  of  the  United  States,  a  bellig- 
erent nation,  but  they  fix  upon  those  parties  strenuous  and  active 
efforts  to  possess  themselves  of  the  fruits  of  that  traffic  —  the 
cargo  of  the  ship;  and  to  obtain  them  not  even  by  the  circui- 
tous voyage  to  Honolulu,  but  by  direct  transit  to  and  within  ihe 
territory  of  the  enemy's  nation.  It  is  a  circumstance  of  much 
significance  disclosed  by  these  papers,  that  there  appears  to  have 
existed  a  perfect  understanding  and  preconcert  between  these 
claimants,  the  charterers  of  tlie  vessel,  and  the  master.  The 
arrival  of  the   master  is  anticipated   and  waited  for,  and   no 
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sooner  does  his  vessel  appear  on  the  Mexican  coast,  (the  war 
still  continuing,)  than  she  is  boarded  from  the  shore  by  the 
agents  of  the  claimants,  bringing  assurances  of  arrangements 
made  for  the  violation  of  the  law  of  war,  and  of  the  safety  with 
which  that  violation  might  be  accomplished. 

Thus,  on  the  12th  of  February,  1847,  a  letter,  from  which  the 
following  extracts  are  taken,  was  addressed  by  the  agent  of  the 
claimants,  Jecker,  Torre,  and  Co.,  Louis  Rivas  Gongora,  to  the 
master  of  The  Admittance :  — 

<<  Capt.  p.  Peterson,  Ship  Admittance,  off  San  Bias. 

*^  Sib  :  I  have  been  informed  of  your  sailing  from  New  Orleans 
with  a  cargo  of  cotton  to  my  consignment,  and  have  also  re- 
ceived a  copy  of  Messrs.  Wylie  and  Ygana's  instructions  for 
your  guidance ;  also  a  copy  of  your  charter-party.  But  as  it 
will  be  moi'e  for  the  convenience  of  all  parties  concerned,  that  in 
case  of  your  not  being  allowed  by  the  blockading  vessels  to  enter 
San  Bias  or  Manzanilla,  you  should  not  proceed  to  the  Sand- 
wich Islands,  which  are  very  distant,  but  in  the  firat  place  to  San 
Jos6  near  Cape  San  Lucas,  which  is  in  possession  of  the  Amer- 
icans, I  have  to  request  that  if  you  find  the  port  of  San  Bias 
blockaded,  and  should  be  warned  off,  you  will,  as  is  directed  in 

J^our  instructions,  proceed  to  Manzanilla,  where,  if  you  are  al- 
owed  to  enter,  you  will  find  an  agent  meeting  you  there,  who 
will  receive  your  cargo.  If  San  Bias  is  open  when  you  arrive, 
you  will  come  into  the  bay  immediately  and  anchor,  putting 
yourself  under  the  orders  of  Don  Eustaquio  Pasiere,  who  will 
proceed  to  discharge  your  cargo ;  and  as  it  is  of  much  impor- 
tance that  the  cotton  should  be  on  shore  as  soon  as  possible,  I 
hope  you  will  do  everything  on  your  part  to  commence  and  to 
finish  discharging  with  the  least  possible  delay.  If  you  are  per- 
mitted to  enter  San  Bias  or  Manzanilla,  you  must  come  in  under 
British  colors,  the  name  of  the  vessel  and  your  own  remaining 
without  alteration,  still  reporting  yourself  from  New  Orleans ; 
but  you  will  be  careful  not  to  deliver  any  of  the  papers  of  the 
ship  or  cargo  to  any  one  except  to  Don  Eustaquio  Pasiere.^' 
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Again,  on  the  27th  of  the  same  month,  this  person  thus  ad- 
dresses the  master  from  Topic:  — 

<'  Capt.  P.  Peterson,  Ship  Admittance,  off  San  Bias. 

*'  Sib  :  I  had  the  pleasure  to  write  to  you  on  the  12th  of  this 
month,  which  will  be  delivered  to  you  along  with  this.  But  as 
at  present  certain  circumstances  have  taken  place  which,  I  tliink, 
make  it  too  dangerous  for  you  to  come  into  San  Bias,  I  have  to 
request  that  you  will  proceed  immediately  to  Manzanilla,  and 
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put  yoanelf  under  the  orders  of  Don  Manuel  de  la  Quintana, 
who  has  gone  to  meet  you  there,  and  who  will  deliver  to  you  a 
letter,  auSiorizing  him  to  act  as  your  consignee.  He  will  dis- 
charge your  vessd,  pay  your  freight,  and  transact  all  the  business 
of  your  vessel  the  same  as  if  I  was  present.  You  will  please 
enter  Manzanilla  under  English  colors,  and,  as  the  war  continues, 
you  will  take  care  that  it  shall  not  be  known  that  your  vessel  is 
American." 

In  proof  of  the  agency  of  Bivas,  as  the  representative  of  Jecker, 
Torre,  and  Co.,  and  as  affecting  them  by  his  acts,  reference  may 
be  made  to  a  communication  from  that  firm,  dated  Mazatlan, 
April  1, 1847,  addressed  to  the  master  of  The  Admittance,  which 
communication  was  doubtless  prepared  on  entire  ignorance  of  the 
seizure  of  that  vessel,  which  had  occurred  only  ttiree  days  pre- 
viously at  San  Jos^.  In  this  communication  it  is  said :  ^*  Should 
this  find  you  at  San  Jos^,  we  have  to  request  you  to  proceed  at 
once  to  San  Bias,  referring  you  at  the  same  time  to  tne  accom- 

Gnying  letter  for  you  from  Don  Luis  Bivas  de  Oongora,  of  Tepic. 
r.  Bivas  has  furnished  us  with  copies  of  your  letters  to  him,  of 
the  dates  of  the  8d  and  4th  of  March,  by  which  it  appears  you 
entertain  fears  of  being  seized  by  an  English  or  American  cruiser 
should  you  follow  his  recommendation  to  discharge  under  Eng- 
lish colors."  Tliey  then  refer  the  master  to  Mr.  Mott  and  Mr. 
Bolton,  for  assurances  that  his  apprehensions  are  groundless,  and 
state,  *^  that  in  less  than  a  month  previously  an  American  vessel 
discharged  at  San  Bias  without  let  or  hindrance ;  that  the  difii- 
culty  with  regard  to  the  vessel  in  a  Mexican  port  had  been  over- 
come by  an  order  of  the  supreme  government,  by  which  vessels 
of  any  nation  were  permittea  to  enter,  provided  that  the  captain 
would  make  a  declaration  to  the  effect  that  he  belonged  to  a 
friendly  or  neutral  nation,  no  papers  confirming  that  assertion 
being  required  of  him." 

We  think,  then,  that  by  the  evidence  found  in  the  possession 
of  the  master  of  The  Admittance,  there  is  shown  a  complicity 
in  all  the  respondents  in  premeditating,  and  as  far  as  they  had 
power  in  executing,  a  scheme  for  effecting  intercourse  and  trade 
with  the  open  enemies  of  the  United  States  —  an  offence  such  as 
rendered  all  the  means  and  instruments  for  the  accomplishment 
of  such  a  scheme  lawful  prize  of  war. 

But  it  has  been  insisted,  that  should  it  be  conceded  that  there 
existed  originally  sufficient  grounds  for  capture  and  condemna- 
tion, still,  the  captor  had  forfeited  all  right  of  prize  by  omitting 
to  send  the  vessel  and  cargo  to  the  United  States  for  adjudica- 
tion, and  by  selling  them  without  the  justification  of  necessity 
in  a  foreign  country.    The  libellant  has  alleged,  in  justification 
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of  the  disposition  of  the  vessel  and  cargo,  *^  that  he  was  at  the 
time  of  the  capture  of  The  Admittance  at  a  great  distance  from 
the  United  States,  and,  without  weakening  inconvenienUy  the 
force  under  his  command  in  his  own  ship,  he  could  not  have 
spared  a  sufficient  prize  crew  and  officers  to  command  the  cap- 
tured ship,  and  to  bring  her  into  the  United  States," 

The  exception  here  taken  brings  up  the  inquiry,  as  to  the  duty 
and  power  of  a  captor  to  send  in  his  prize  for  adjudication,  and 
as  to  the  discretion  vested  in  him  in  deciding  upon  the  extent 
of  that  duty,  and  the  feasibility  of  that  power  under  existing  cir- 
cumstances. This  inquiry  has  been  treated  with  so  much  force 
and  perspicuity  by  Mr.  Justice  Curtis,  in  a  case  adjudged  by  him 
between  a  portion  of  these  respondents  as  claimants  of  the  ship, 
and  the  libellants,  that  it  cannot  be  more  clearly  and  at  the  same 
time  more  succinctly  elucidated  than  it  will  be  by  reference  to 
the  opinion  of  that  judge  in  the  case  alluded  to,  (vide  Fay  et  al. 
V,  Montgomery,  1  Curtis's  B.  266.)  In  that  case,  the  judge  re- 
marks :  *^  The  grounds  on  which  restitution  is  claimed  are  thus 
stated  in  the  libel,  ^  that  the  seizure  and  detention  were  without 
any  legal,  justifiable,  reasonable,  or  probable  cause  ;  and  even  if 
there  had  been  probable  cause  for  the  seizure  of  the  said  vessel, 
tlie  said  Montgomery  was  legally  bound  to  send  the  same  to  the 
United  States  for  trial,  wiiich  might  easily  have  been  done,  but 
which  the  said  Montgomery  illegally  and  unjustifiably  omitted 
to  do,  and  thereby  illegally  convertea  the  same  to  his  own  use.' 
Here  (says  the  judge)  are  two  distinct  grounds :  the  first  being 
that  the  seizure  was  an  act  of  illegal  violence  ;  and  the  second, 
that,  by  not  sending  the  vessel  to  the  United  States  for  trial,  the 
respondent  had  illegally  converted  it  to  his  own  use."  After 
commenting  upon  the  evidence  which  led  his  mind  to  the  con- 
clusion that  there  was  properly  a  question  of  prize  to  be  tried, 
the  judge  remarks :  **  And  this  brings  me  to  consider  the  other 
ground  stated  in  the  libel,  that  by  his  omission  to  send  the  vessel 
to  the  United  Slates  for  trial,  the  respondent  illegally  converted 
the  vessel  to  his  own  use.  That  captors  may  so  act  towards 
prize  property  as  to  forfeit  their  rights  as  captors,  and  render 
themselves  liable  to  make  restitution,  with  or  without  damages, 
is  clear.  But  before  the  court  can  so  declare,  a  case  of  forfeiture 
of  rights,  free  from  all  reasonable  doubt,  must  be  made  out.  In 
considering  this  part  of  the  case,  the  question  is,  whether  the 
allegation  that  the  respondent  omitted  to  send  the  vessel  to  the 
United  States  for  trial,  when  he  could  safely  and  properly  have 
done  so,  and  thereby  illegally  converted  the  property  to  his  own 
use,  is  made  out  in  proof."  The  answer  of  the  respondent  to 
this  part  of  the  libel  states :  "  That  it  was  impossible  for  him, 
consistently  with  tlie  public  interests  committed  to  his  direction, 
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to  have  sent  the  ship  Admittance  to  anj  port  of  the.  United 
Statee."  The  judge  proceeds  to  say :  ^'  Before  considering  the 
facts  upon  which  the  forfeiture  is  asserted,  one  principle  should 
be  stated,  which  is  entitled  to  an  important  effect  on  this  part  of 
the  case.  It  is,  that  an  honest  exercise  of  discretion,  necessarily 
arising  out  of  his  command,  cannot  be  treated  as  such  mis- 
conduct in  the  commander  of  a  public  ship  of  war,  as  will  forfeit 
his  fair  title,  and  render  him  liable  to  be  treated  as  a  trespasser. 
This  principle  is  too  obviously  just  to  require  the  support  of 
authority;  but  it  will  be  found  to  have  been  laid  down  and 
applied  in  the  case  of  Dinsman  v.  Wilkes,  in  12  How.  890. 

^^Now  it  must  be  admitted,  that  the  question  whether  the 
necessities  of  the  public  service  will  allow  the  commander  of  a 
ship  of  war,  in  time  of  war,  upon  a  remote  station  on  the  other 
side  of  the  globe,  to  spare  one  of  his  officers  to  go  home  in 
command  of  a  prize,  is  one  depending  on  his  discretion,  neces- 
sarily arising  out  of  his  command.  In  the  first  instance,  he 
alone  has  the  power  to  decide  the  question — he  alone  has  the 
needful  knowledge  of  facts,  and  he  is  bound  to  exercise  his 
judgment  upon  them.  Certainly  his  judgment  is  not  conclu- 
sive —  good  faith  and  reasonable  discretion  are  requisite ;  but  it 
would  not  only  be  a  hardship,  but  injustice,  to  impose  on  the 
commander  the  duty  of  determining  such  a  question,  and,  when 
he  has  determined  it,  to  attribute  to  him  as  an  act  of  miscon- 
duct that  he  did  not  come  to  a  different  conclusion.  It  is  true, 
that  it  is  a  clear  duty  of  a  commander  to  send  in  his  prize  for 
adjudication,  but  this  is  not  an  absolute  obligation.  It  depends 
on  his  ability  to  perform  it;  and  of  this,  as  already  said,  he 
must  judge  in  the  first  instance ;  and  if  he  decides  with  reason- 
able discretion  and  an  honest  purpose  to  do  his  duty,  I  cannot 
consider  him  as  guilty  of  misconduct  which  works  a  forfeiture." 

The  judge  then,  after  an  examination  of  the  proofs  in  the 
case,  and  of  the  law  as  above  expounded  by  him,  comes  to  the 
following  conclusion :  ''  Keeping  these  principles  in  view,  I  am 
not  satisfied  tliat,  in  omitting  to  send  the  vessel  to  the  United 
States,  Captain  Montgomery  violated  any  known  duty,  or  acted 
with  so  little  discretion  as  to  render  him  liable  as  a  trespasser." 
And  he  closes  his  review  of  the  evidence  with  this  very  forcible 
view  of  its  just  import  and  character :  **  One  of  the  lieutenants 
of  The  Portsmouth  was  serving  on  shore  —  two  only  remained ; 
and  it  does  not  appear  that  a  single  passed-midshipman  was  on 
board.  Lieutenant  Revere  [oi^e  of  the  remaining  lieutenants 
on  board]  has  given  an  opinion — no  doubt  an  honest  one — that 
he  might  have  been  spared ;  but  it  is  an  opinion  formed  under 
no  responsibility  of  command ;  and  I  am  not  prepared  to  say 
that  a  sloop  of  war  on  that  coast,  at  that  time,  officered  by  only 
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two  lieutenants,  ought  to  have  been  left  with  onlj  one,  in  order 
to  send  home  a  prize — and  still  less,  tliat  the  commander  erred 
80  grossly,  in  not  detaching  this  officer  on  such  service  as  to 
forfeit  his  legal  rights  thereby." 

The  facts  which  are  applicable  to  this  part  of  the  case  now 
before  us  are  essentially,  if  not  literally,  those  adduced  in  the 
trial  before  the  judge  whose  opinion  has  been  just  quoted ;  and 
the  very  clear  exposition  of  Uiose  facts,  with  the  legal  deduc- 
tions from  them,  as  set  forth  in  that  opinion,  command  our 
entire  approbation,  and  are  regarded  as  conclusive  against  the 
appellants  upon  the  question  of  forfeiture  by  the  appellee  of  his 
right  of  prize. 

Another  exception  urged  in  the  argument  as  fatal  to  the  decree 
of  the  circuit  court  demands  our  notice,  and  it  is  this :  That  tlie 
proceedings  instituted  in  the  district  court  for  the  condemnation 
of  the  vessel  and  cargo  as  prize  of  war  were  in  the  name  of  the 
libellant,  the  captor,  whereas  they  should  have  been  commenced 
and  prosecuted  in  the  name  of  the  United  States.  This  irregu- 
larity, for  such  it  must  be  admitted  to  be,  may  have  proceeded 
from  a  misapprehension  of  the  opinion  of  this  court  in  the  case 
of  Jecker,  Torre,  and  Go.  v.  Montgomery ;  (see  13  How.  498 ;)  in 
which  opinion  it  is  stated  to  be  the  duty  of  the  district  court  to 
order  the  captor  to  institute  proceedings  in  that  court  for  the 
condemnation  of  the  property  as  prize  of  war,  by  a  certain  day 
to  be  named  by  the  court.  The  exception  thus  urged  is  not 
raised  in  the  answers  or  in  any  other  form  of  pleading  in  the 
court  below.  The  parties  have  gone  to  trial  upon  allegations 
connected  with  the  merits,  and  upon  such  testimony  as  they 
have  chosen  to  introduce.  It  would  seem  to  be  a  sufficient 
answer  to  this  exception  to  say,  that  after  its  waiver  or  after  an 
omission  to  urge  it  in  the  court  below,  and  after  going  into  an 
extended  range  of  testimony  as  applicable  to  the  merits  of  the 
case,  to  permit  an  exception  entirely  distinct  from  the  merits,  in 
the  appellate  court,  would  be  extending  an  improper  license  to 
the  party  starting  such  exception,  and  might  be  productive  of 
injustice  to  his  opponent.  The  exception  is  unquestionably 
technical  or  formal.  It  embraces  neither  tlie  question  of  power 
of  the  captor  to  seize,  nor  that  of  the  chai*acter  of  the  subjects 
of  capture  as  lawful  prize  of  war.  Moreover,  this  exception,  if 
allowable,  would  seem  to  have  no  other  object  or  purpose,  but  tliat 
of  securing  the  ends  which  the  proceedings  and  decree  of  the 
court  have  in  fact  accomplished;  for  it  is  seen  that  the  libel, 
tiiough  filed  in  the  name  of  tlic  captor,  was  founded  upon  the 
public  authority  of  the  United  States,  and  the  decree  pro- 
nounced in  the  case  is  in  favor  and  in  the  name  of  the  govern- 
ment, by  whom  it  is  shown  the  proceeds  of  the  condemned 
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subject  have  been  actually  received.  It  is  plain,  therefore,  that 
eyery  purpose  which  the  most  formal  proceeding  could  have 
effected,  and  nothing  beyond  this,  has  been  accomplished  by  the 
decree  in  this  case;  and  the  proposal  now  pressed  upon  the 
court  is,  that  in  virtue  of  a  formal  exception,  which  either  has 
been  waived  or  omitted  in  the  proper  time  and  place,  the  merits 
of  this  controversy  voluntarily  submitted,  and  fully  examined, 
should  be  entirely  lost  sight  of,  and  that  the  party  who  alone, 
within  the  purview  of  the  exception  itself,  could  regularly  claim 
the  subject  of  the  controversy,  should  for  the  mere  form  be  re- 
quired to  surrender  that  subject.  Such  a  proposal  should  be 
regarded  as  neither  equitable  nor  reasonable,  and  should  be 
especially  discountenanced  by  a  tribunal  which  acts  upon  princi- 
ples of  an  enlarged  public  policy  —  less  fettered  perhaps  that  any 
other  by  narrow  technical  rules. 

This  case  bears  a  strong  resemblance  to  that  of  Benton  v. 
Woolsey  and  the  Bank  of  Utica,  reported  in  12  Pot.  27,  in 
which  the  district  attorney  of  the  United  States  filed  an  infor- 
mation in  his  own  name,  in  behalf  of  the  United  States,  in  the 
district  court  for  the  northern  district  of  New  York,  to  enforce  a 
mortgage  given  to  the  United  States  by  Woolsey,  one  of  the 
defendants.  This  court  in  that  case  hold  this  doctrine :  ^'  Some 
doubts  were  at  first  entertained  by  the  court  whether  this  pro- 
ceeding could  be  sustained  in  the  form  adopted  by  the  district 
court.  It  is  a  bill  of  information  and  complaint  in  the  name  of 
the  district  attorney,  in  behalf  of  the  United  States.  But  on 
carefully  examining  the  bill,  it  appears  to  be  in  substance  a  pro* 
ceeding  by  the  United  States,  although  in  form  it  is  in  the  name 
of  the  officer ;  and  we  find  that  this  form  of  proceeding  in  such 
cases  has  been  for  a  long  time  used  without  objection  in  the 
courts  of  the  United  States  held  in  New  York,  and  was  doubt- 
less borrowed  from  analogous  cases  in  the  courts  of  the  State 
where  the  State  was  plaintiff  in  the  suit.  No  objection  has 
been  made  to  it  either  in  the  court  below  or  in  this  court,  and 
we  think  that  the  United  States  may  be  considered  as  the  real 
party,  although  in  its  form  it  is  the  complaint  of  the  district 
attorney."  • 

The  objection  which  has  been  made  to  the  deposit  in  the 

treasury  of  the  money  arising  from  the  sale  of  the  captured 

property  in  this  case  appears  to  be  without  weight.     Since  the 

act  of  congress  of  the  8d  of  March,  1849,  it  appears  to  be  the 

intention  and  the  positive  mandate  of  congress,  that  all  prize 

money  arising  from  captures  by  vessels  of  the  navy  of  the  United 

States,  whether  received  by  marshals  for  the  sale  of  prizes, 

or  in  the  hands  of  prize  agents,  should  be  deposited  in  the 

treasury  of  the  United  States.     Vide  §  8th  of  the  act.  Stats,  at 

11* 
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Large,  vol.  iz.  p.  878.  It  does  not  clearly  appear  in  whose  hands 
the  proceeds  of  the  sale  of  The  Admittance  and  her  cargo  were 
at  the  date  of  the  above  statute.  But  if  they  were  in  the  posses- 
sion of  Captain  Montgomery  at  or  after  that  time,  either  as  captor 
or  prize-master,  or  whether  they  were  in  the  hands  of  any  otiier 
person,  it  was  within  the  scope  and  objects  of  the  law  to  place 
the  proceeds  of  the  prize  sale  in  the  treasury  of  the  United 
States;  and  accordingly  it  is  shown  by  the  certificate  of  the 
treasurer  of  the  United  States,  that  the  sum  of  sixty-seyen  thou- 
sand dollars,  as  the  proceeds  of  the  sale  of  The  Admittance,  were 
on  the  26th  of  December,  1849,  by  William  Speiden,  purser  of 
the  navy  of  the  United  States,  deposited  in  the  treasury  of  the 
United  States. 

Upon  a  consideration  of  the  facts  and  the  law  of  this  case, 
we  are  of  the  opinion  that  the  decree  of  the  circuit  court  be 
affirmed. 


Adam  Ham,  Plaintiff  in  Ebbob,  v.  Thb  State  of  Missoubi. 

The  act  of  oong;reM  passed  on  the  6th  of  March,  1S20,  (3  Stats,  at  Large»  647,)  ao- 

'  oepted  by  an  ordinance  declaring  the  assent  of  the  people  of  Missouri  thereto, 
adopted  on  the  19th  of  Jaly,  1820,  granted  to  the  State  for  the  nse  of  schools  the 
sixteenth  section  of  CTory  township  in  the  State,  which  had  not  been  sold  or  other- 
wise dispoeed  of. 

This  expression,  *'  otherwise  disposed  of,"  does  not  include  the  case  of  an  imperfect 
title,  claimed  to  be  derived  from  the  Spanish  governor,  which  had  been  rejected  by 
the  board  of  commissioners  in  ISll. 

The  claim  was  confirmed  in  1828  so  far  as  to  relinquish  all  the  title  which  the  United 
States  then  had ;  but  at  that  time  the  United  States  had  no  title,  having  granted  the 
land  to  Missouri  in  1820,  which  they  had  a  right  to  do. 

The  proviso  in  the  act  of  March  3,  1811,  which  forbade  lands  claimed  before  the 
board  of  commissioners  firom  being  offered  for  sale  until  after  the  decision  of  con- 
gress thereon,  did  not  prevent  a  donation  for  schools,  and,  moreover,  contemplated 
only  a  temporary  suspension  for  the  purposes  of  investigation. 

This  case  was  brought  up  from  the  supreme  court  of  the  State 
of  Missouri,  by  a  writ  of  error  issued  under  the  25th  section  of 
the  judiciary  act. 

It  is  fully  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Oeyer^  for  the  plaintiff  in  error,  no  coun- 
sel appearing  for  the  defendant. 

Mr.  Oeyer  made  the  following  points :  — 

1.  The  reservation  by  the  act  of  March  8, 1811,  is  something 
more  than  ''  a  direction  "  to  the  officers  to  refrain  from  selling 
the  laud  claimed.  It  severed  the  land  embraced  by  the  claim 
from  the  public  domain,  and  appropriated  it  to  tlie  satisfaction 
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of  the  elaim  in  the  event  of  confiimation ;  being  so  set  apart  and 
appropriated,  it  was  **  disposed  of/'  and  therefore  not  granted  nor 
promised  to  be  granted  by  the  act  of  March  6, 1820. 

2.  The  State  did  not  acquire  a  complete  title  to  the  16th  sec- 
tion by  force  of  the  compact,  even  where  the  land  had  not  been 
sold,  reserved,  appropriated,  or  otherwise  disposed  of;  in  such  case 
it  was  reserved  and  appropriated  to  the  use  of  schools ;  *^  but  the 
title  to  tlie  land  being  still  in  the  United  States,  could  be  passed 
by  the  government  to  any  person  for  any  consideration,"  and  in 
this  case  was  passed  by  the  confirmatory  act  of  May  24, 1828, 
and  the  patent  deed  of  the  United  States  of  March  25, 1889. 

The  propositions  offered  to  the  convention  having  been  ac- 
cepted, became  obligatory  upon  the  United  States ;  ^'  the  com- 
pact was  complete  between  the  sovereignties,"  and  the  United 
States  became  bound  to  grant  and  convey  the  lands  embraced 
by  the  first  proposition,  but  there  is  no  present  conveyance,  no 
word  of  present  grant,  and,  therefore,  no  complete  title  vested 
by  the  terms  of  the  compact. 

The  engagement  on  the  part  of  the  United  States  is  execu- 
tory, precisely  as  is  the  obligation  to  perfect  inchoate  titles,  or  to 
make  a  final  decision  thereon,  and  hold  the  lands  reserved  by 
law  to  abide  the  decision.  No  time  is  appointed  for  the  fulfil- 
ment of  the  engagement  in  either  case,  and  in  both  the  title 
remains  in  the  United  States,  subject  to  the  legislative  power 
of  congress. 

8.  Tlie  second  proviso  in  the  confirmatory  act,  (repeated  in 
the  patent,)  to  which  some  importance  was  attached  by  the  su- 
preme court  of  Missouri  in  this  case,  has  no  effect  whatever 
upon  the  title  of  either  party.  The  act  and  patent,  if  they  have 
any  effect  whatever,  pass  all  the  title  which  the  United  States 
had  or  could  convey  at  the  date,  and  no  form  of  conveyance 
could  accomplish  more.  Neither  the  confirmatory  act  nor  tlie 
patent  would  prejudice  the  rights  of  third  persons,  nor  any  title 
theretofore  derived  from  the  United  States,  by  purchase  or  dona- 
tion, if  the  proviso  had  been  omitted  ;  but  while  the  rights  and 
titles  of  others  are  not  prejudiced  or  impaired,  they  are  not  en- 
larged or  improved.  Tlie  executory  engagement  of  the  6th  of 
March,  1820,  is  not  executed  or  converted  into  a  complete  title 
of  that  date  by  the  saving,  in  the  confirmatory  act  and  patent. 
If  the  legal  title  was  not  vested  in  the  State  by  the  compact,  it 
remained  in  the  United  States  until  it  was  vested  in  the  claim- 
ants by  the  confirmatory  act  and  patent,  and  the  grantees  are  not 
liable  to  be  indicted  and  punished  for  entering  upon  the  land 
granted,  by  reason  of  the  proviso. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 
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Upon  a  writ  of  error  to  the  supreme  court  of  the  State,  under 
the  authority  of  the  25th  section  of  tiie  judiciary  act. 

The  proceedings  now  under  review  were  founded  upon  an  in- 
dictment in  the  circuit  court  of  the  county  of  St.  Francis,  against 
the  plaintiff  in  error,  for  having  committed  waste  and  trespass  on 
the  sixteenth  section  of  lands  situated  in  congressional  township 
number  thirty-four,  range  seven  east,  as  being  school  lands  be- 
longing to  the  inhabitants  of  the  township  aforesaid. 

Upon  this  indictment  the  plaintiff  was  convicted,  and  con- 
demned to  pay  a  fine  assessed  by  the  jury,  of  four  hundred 
dollars,  together  with  the  costs  of  the  prosecution.  From  the 
judgment  of  the  circuit  court,  the  plaintiff  in  error  having  taken 
an  appeal  to  the  supreme  court  of  Missouri,  by  the  latter  tribunal 
that  judgment  was  in  all  things  affirmed  ;  the  same  plaintiff  now 
seeks  its  reversal  here,  in  virtue  of  several  acts  of  congress  alleged 
to  be  applicable  to  this  case. 

Upon  the  trial  in  tlie  circuit  court,  the  following  facts  were 
either  established  in  proof  or  admitted  by  the  parties :  — 

1.  A  joint  petition  on  the  part  of  Jean  Batiste  Yall^,  and  the 
heirs  of  Francois  Vall^,  Jean  Batiste  Pratte,  and  St.  Geunne 
Beauvais,  presented  on  the  15th  of  October,  1800,  to  Delassus, 
the  lieutenant-governor  of  upper  Louisiana,  praying  for  a  grant 
of  two  leagues  square  of  land  on  the  River  St.  Francois,  includ- 
ing the  mine,  known  by  the  name  of  Mine  ik  la  Motte,  and  the 
lands  adjacent. 

2.  An  acknowledgment  by  the  lieutenant-governor,  dated 
January  22, 1801,  of  his  want  of  power  to  grant  a  concession 
of  the  extent  prayed  for,  and  the  met  of  his  having  transmitted 
the  petition  to  the  intendant-general,  with  the  expression  of  an 
opinion  favorable  to  the  grant,  and  to  the  character  of  the  ap- 
plicants. 

5.  An  order  by  the  intendant-general,  that  the  documents  pre- 
sented in  behalf  of  the  petitioners  should  be  translated  into  the 
Castilian  language,  and  then  be  laid  before  the  fiscal  agent. 

4.  A  plat  and  survey  for  28,224  arpens,  or  24,142  acres  of 
land,  situated  on  the  river  St.  Francis,  certified  by  Nathaniel 
Cook,  as  deputy  surveyor  of  the  district  of  St.  Genevieve,  said 
by  him  to  have  been  made  by  virtue  of  a  concession  by  Delassus 
to  J.  B.  and  Francois  Yall^,  Beauvais,  and  Pratte,  on  the  22d  of 
January,  1801. 

6.  The  proceedings  of  the  board  of  commissioners  for  the  ex- 
amination of  land  titles,  on  the  27th  of  December,  1811,  setting 
forth  the  claim  of  Jean  Batiste  and  Francois  Vall£,  Jean  Batiste 
Pratte,  and  St.  Geunne  Beauvais,  for  two  leagues  of  land,  in- 
cludiuff  the  La  Motte  Mine,  founded  on  the  recommendation 
from  Lieutenant-Governor  Delassus  for  a  concession,  bearing 
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date  on  the  22d  of  January,  1801,  and  the  order  of  the  intendant- 
general  already  mentioned,  and  the  rejection  of  the  claim  by  the 
commissioners. 

6.  The  first  section  of  an  act  of  congress,  approved  May  24, 
1828,  confirming  to  Francois  Yall€,  Jean  Batiste  Yall^,  Jean 
Batiste  Pratt,  and  St.  Gteunne  Beauvais,  their  heirs  or  legal 
representatives,  a  tract  of  land  not  exceeding  two  leagues  square, 
situated  in  the  county  of  Madison  in  the  State  of  Missouri, 
commonly  known  by  the  name  of  the  Mine  la  Motte,  according 
to  a  field-plat  and  survey  made  by  Nathaniel  Cook,  deputy  sur- 
veyor of  St.  Genevieve,  on  tiie  22d  day  of  February,  1806,  with 
a  proviso  in  the  said  first  section,  that  the  confirmation  thus 
granted  shall  extend  only  to  a  relinquishment  of  title  on  the 
part  of  the  United  States,  nor  prejudice  the  rights  of  third  per- 
sons, nor  any  titie  heretofore  derived  from  the  United  States, 
either  by  purchase  or  donation. 

7.  A  plat  and  survey  made  by  Jenifer  Sprigg,  deputy-surveyor, 
in  the  months  of  March,  1829,  and  August,  1880,  of  the  La 
Motte  Mine  tract  of  land,  stated  to  contain  28,728.02  acres  of 
land,  confirmed  to  Francois  Yall^,  Jean  Batiste  Yall^,  Jean 
Batiste  Pratte,  by  an  act  of  congress  approved  on  the  24th  of 
December,  1828. 

8.  A  patent  from  the  President  of  the  United  States,  bearing 
date  on  the  25th  of  March,  1889,  granted  under  the  authority 
of  the  act  of  congress  last  mentioned,  (and  in  virtue  of  a  title 
derived  from  the  confirmees,)  to  Lewis  F.  Linn  and  Evariste 
Pratte,  for  the  La  Motte  Mine,  and  the  land  surrounding  the 
same,  containing  28,728.02  acres  of  land,  in  conformity  with  the 
survey  of  Sprigg,  as  certified  from  the  general  land-ofiic^ ;  this 

{)atent,  containing  literally  the  proviso  in  the  act  of  congress 
imiting  the  grant  to  the  patentees,  to  a  relinquishment  of  the 
title  of  the  United  States  at  the  date  of  the  act  of  congress  of 
1828. 

9.  An  admission  on  the  part  of  the  State,  that  all  the  right, 
titie,  and  claim  of  the  original  proprietors  of  the  Mine  la  Motte 
tract  of  land  had  regularly  passed  to  and  was  vested  in  Tliomas 
Fleming,  as  fully  as  those  proprietors  had  or  could  have  had  the 
same. 

10.  A  lease  from  Thomas  Fleming,  of  the  9th  of  April,  1849, 
to  Ham,  the  plaintiff  in  error,  for  a  portion  of  the  Mine  la  Motte 
land. 

11.  An  admission  further  on  the  part  of  the  State,  that  the 
sixteenth  section  claimed  as  school  lands,  was  within  the  lines 
of  the  original  survey  of  the  tract  made  by  Nathaniel  Cook, 
and  of  the  other  surveys  given  in  evidence. 

Upon  the  trial  of  the  mdictment,  the  circuit  court,  at  the  in- 
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Stance  of  the  counsel  for  die  Sute,  instraded  the  jmy,  ^  tbat 
tbe  ad  of  the  Gth  of  March,  1820,  entitled  <An  act  to  authoq^ 
the  people  of  Missouri  Territoi7  to  form  a  constitatioQ  and  state 
goremment,  Jbe^'  takoi  in  connection  with  an  ordinance  de- 
claring the  assent  thereto  by  the  people  of  Missoori,  by  their 
rq)re8entatives  assembled  in  conrention  on  the  19th  of  July, 
1820,  operated  as  a  grant  by  congress  to  the  Stale  of  Missouri 
for  the  use  of  schools,  of  the  16th  section  in  controversy*  unless 
such  16th  section  had  been  preriously  diqiosed  of  by  government. 

^  That,  although  the  land  claimed  by  the  proprietors  of  Mine 
la  Motte  was,  by  the  several  acts  of  congress,  reserved  firom  sale, 
and  that  the  survey  of  said  claim  includes  the  16th  section  in 
controv^sy,  yet  such  reservation  is  not  sudi  diq[>06ition  of  said 
section  by  the  government,  as  is  within  the  saving  clause  of  the 
6th  section  (^  the  act  of  1820,  and  cannot  operate  to  prevent  the 
title  from  vesting  in  the  State,  by  virtue  of  said  grant." 

The  defendant  in  the  prosecution  prayed  of  die  court  the  fol- 
lowing instructions,  which  were  refused :  — 

^l%at  if  the  jury  believe  the  land  in  question  is  included 
vrithin  the  original  grant  by  the  Spanish  government,  and  within 
the  lines  of  the  survey  made  by  N.  Cook,  in  1806,  and  witliin 
the  lines  of  the  lands  confirmed  by  the  act  of  congress  to  the 
original  grantees  and  those  claiming  under  them,  then  this  land 
never  was  public  land,  subject  or  Uable  to  be  donated  by  con- 
gress to  the  State  for  the  use  of  schools. 

^That  the  several  acts  of  congress  reserving  section  16  for 
the  support  of  schools,  could  only  refer  to  the  public  lands  proper, 
and  could  not  attach  to  private  claims,  which  had  previous  to 
such  donation  been  claimed  by  individuals,  and  reserved  by 
congress  to  satisfy  those  claims. 

**  That  the  confirmation  of  the  claim  by  the  act  of  congress 
of  1828  conferred  and  gave  a  superior  title  to  the  lands  in  ques- 
tion, over  the  tide  of  the  State  for  the  use  of  schools." 

Upon  the  accuracy  or  inaccuracy  of  the  instructions  given  by 
the  court  at  the  instance  of  the  State,  and  of  those  denied  by  it 
upon  the  prayer  of  the  defendant  in  the  prosecution,  die  decision 
of  this  cause  must  depend. 

It  would  seem  not  to  admit  of  rational  doubt,  that  the  act  of 
congress,  of  March  6, 1320,  authorizing  the  people  of  the  Terri- 
tory of  Missouri  to  form  a  constitution  and  state  government, 
taken  in  connection  with  the  ordinance  of  the  state  convention 
of  die  19th  of  July,  1820,  amounted  not  merely  to  a  grant  for 
the  use  of  schools,  of  the  16th  section  of  every  township  of 
public  lands  in  the  Territory,  but,  furtiier,  to  a  positive  condition 
or  mandate,  so  far  as  congress  possessed  the  power  to  impose  it, 
for  the  dedication  of  those  sections  to  that  object    The  assertion 
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of  the  court,  then,  of  the  existence  and  chiiraoter  of  such  grant, 
whilst  it  recogniz^  any  proper  limitation  or  qualification  imposed 
thereon,  eitlier  bj  previous  acts  of  congress  or  by  the  investiture 
of  any  rights  arising  therefrom,  can  be  obnoxious  to  no  just  criti- 
cism, but  was  in  all  respects  proper. 

Whether  or  not  the  lands  claimed  by  the  proprietors  of  the 
Mine  la  Motte,  so  far  as  they  cover  a  portion  of  the  sixteenth  sec- 
tion of  township  84,  range  7  east,  are  exempted  from  the  opera- 
tion of  the  act  of  March  6, 1820,  and  of  the  ordinance  of  July  19, 
1820,  must  depend  upon  the  correct  interpretation  of  the  previous 
legislation  of  congress,  and  upon  the  acts  and  position  of  the 
claimants  with  reference  to  that  legislation. 

By  the  10th  section  of  the  act  of  congress,  approved  March  3, 
1811,  authorizing  the  President  of  the  United  States  to  offer  for 
sale  such  portions  of  the  public  lands  lying  in  the  State  of 
Louisiana  as  shall  have  been  surveyed  under  the  direction  of  the 
8th  section  of  the  same  statute,  it  is  provided,  that  ^^  all  such 
lands,  with  the  exception  of  section  number  sixteen,  which  shall 
be  reserved  in  each  township  for  the  use  of  schools,*'  (and  with 
the  exception,  further,  of  a  township  of  land  granted  by  the  7th 
section  of  the  same  statute  for  the  use  of  a  seminary  of  learn- 
ing, and  of  certain  salt-springs  and  lead-mines,)  '*  shall  be 
offered  for  sale  to  the  highest  bidder,  under  the  direction  of  the 
register  of  the  land-office,  the  receiver  of  public  moneys,  and 
principal  deputy-surveyor."  In  this  10th  section  is  contained  a 
proviso,  *Uhat  till  after  the  decision  of  congress  thereon,  no  tract 
of  land  shall  be  offered  for  sale,  the  claim  to  which  has  been  in 
due  time  and  according  to  law  presented  to  the  recorder  of  land 
titles  in  the  district  of  Louisiana,  and  filed  in  his  office  for  the 
purpose  of  being  investigated  by  the  commissioners  appointed  to 
ascertain  the  rights  of  persons  claiming  lands  in  the  Territory  of 
Louisiana." 

Upon  this  10th  section  of  the  act  of  1811,  and  the  proviso 
thereto  annexed,  is  founded  the  position  taken  by  the  plaintiff  in 
error,  that  the  sixteenth  section  of  township  84  did  not,  and  could 
not,  vest  in  the  State  of  Missouri,  in  virtue  of  the  act  of  March 
8, 1820,  and  of  the  ordinance  of  July  19  of  tlie  same  year,  so  far 
as  that  section  fell  within  the  proviso.  Li  comparing  the  enact- 
ing part  of  §  10  of  the  statute  of  1811  with  the  proviso  annexed 
thereto,  it  will  strike  the  attention,  that  the  limitation  or  restric- 
tion contained  in  the  proviso  has  no  connection,  by  its  terms, 
with  lands  granted  or  donated  for  schools,  but  relates  altogether 
to  such  lauds  as  it  was  designed  and  declared  should  be  sold  at 
public  auction  to  the  highest  bidder. 

Such,  certainly,  were  not  the  lands  appropriated  to  a  specific, 
ultimate,  and  permanent  purpose,  namely,  the  support  of  schools. 
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stance  of  the  counsel  for  the  State,  instructed  the  jury,  *<  that 
the  act  of  the  6th  of  March,  1820,  entitled  ^An  act  to  author^ 
the  people  of  Missouri  Territory  to  form  a  constitution  and  state 
government,  Ac.,'  taken  in  connection  with  an  ordinance  de- 
claring the  assent  thereto  by  the  people  of  Missouri,  by  their 
representatives  assembled  in  convention  on  the  19th  of  July, 
1820,  operated  as  a  grant  by  congress  to  the  State  of  Missouri 
for  the  use  of  schools,  of  the  16th  section  in  controversy,  unless 
such  16th  section  had  been  previously  disposed  of  by  government. 

*'  That,  although  the  land  claimed  by  the  proprietors  of  Mine 
la  Motte  was,  by  the  several  acts  of  congress,  reserved  from  sale, 
and  that  the  survey  of  said  claim  includes  the  16tli  section  in 
controversy,  yet  such  reservation  is  not  such  disposition  of  said 
section  by  the  government,  as  is  within  the  saving  clause  of  the 
6th  section  of  the  act  of  1820,  and  cannot  operate  to  prevent  the 
title  from  vesting  in  the  State,  by  virtue  of  said  grant." 

The  defendant  in  the  prosecution  prayed  of  tiie  court  the  fol- 
lowing instructions,  which  were  refused :  — 

f^That  if  the  jury  believe  the  land  in  question  is  included 
within  the  original  grant  by  the  Spanish  government,  and  within 
the  lines  of  the  survey  made  by  N.  Cook,  in  1806,  and  within 
the  lines  of  the  lands  confirmed  by  the  act  of  congress  to  the 
original  grantees  and  those  claiming  under  them,  then  this  land 
never  was  public  land,  subject  or  liable  to  be  donated  by  con- 
gress to  the  State  for  the  use  of  schools. 

^^That  the  several  acts  of  congress  reserving  section  16  for 
the  support  of  schools,  could  only  refer  to  the  public  lands  proper, 
and  could  not  attach  to  private  claims,  which  had  previous  to 
such  donation  been  claimed  by  individuals,  and  reserved  by 
congress  to  satisfy  those  claims. 

*^  That  the  confirmation  of  the  claim  by  the  act  of  congress 
of  1828  conferred  and  gave  a  superior  title  to  the  lands  in  ques- 
tion, over  the  title  of  the  State  for  the  use  of  schools." 

Upon  the  accuracy  or  inaccuracy  of  the  instructions  given  by 
tlie  court  at  the  instance  of  the  State,  and  of  those  denied  by  it 
upon  the  prayer  of  the  defendant  in  the  prosecution,  the  decision 
of  this  cause  must  depend. 

It  would  seem  not  to  admit  of  rational  doubt,  that  the  act  of 
congress,  of  March  6, 1820,  authorizing  the  people  of  the  Terri* 
tory  of  Missouri  to  form  a  constitution  and  state  government, 
taken  in  connection  with  the  ordinance  of  the  state  convention 
of  the  19th  of  July,  1820,  amounted  not  merely  to  a  grant  for 
the  use  of  schools,  of  the  16th  section  of  every  township  of 
public  lands  in  the  Territory,  but,  furtlier,  to  a  positive  condition 
or  mandate,  so  far  as  congress  possessed  the  power  to  impose^  it, 
for  the  dedication  of  those  sections  to  that  object.    The  assertion 
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of  the  court,  then,  of  the  existence  and  character  of  such  grant, 
whilst  it  recognized  any  proper  limitation  or  qualification  imposed 
thereon,  either  by  previous  acts  of  congress  or  by  the  investiture 
of  any  rights  arising  therefrom,  can  be  obnoxious  to  no  just  criti- 
cism, but  was  in  all  respects  proper. 

Whether  or  not  the  lands  claimed  by  the  proprietors  of  the 
Mine  la  Motte,  so  far  as  they  cover  a  portion  of  the  sixteenth  sec- 
tion of  township  84,  range  7  east,  are  exempted  from  the  opera- 
tion of  the  act  of  March  6, 1820,  and  of  the  ordinance  of  July  19, 
1820,  must  depend  upon  the  correct  interpretation  of  the  previous 
legislation  of  congress,  and  upon  the  acts  and  position  of  the 
claimants  with  reference  to  that  legislation. 

By  the  10th  section  of  the  act  of  congress,  approved  March  3, 
1811,  authorizing  the  President  of  the  United  States  to  offer  for 
sale  such  portions  of  the  public  lands  lying  in  the  State  of 
Louisiana  as  sliall  have  been  surveyed  under  the  direction  of  the 
8th  section  of  the  same  statute,  it  is  provided,  that  ^^  all  such 
lands,  with  the  exception  of  section  number  sixteen,  which  shall 
be  reserved  in  each  township  for  the  use  of  schools,"  (and  with 
the  exception,  further,  of  a  township  of  land  granted  by  the  7th 
section  of  the  same  statute  for  the  use  of  a  seminary  of  learn- 
ing, and  of  certain  salt-springs  and  lead-mines,)  ^*  shall  be 
offered  for  sale  to  the  highest  bidder,  under  the  direction  of  the 
register  of  the  land-office,  the  receiver  of  public  moneys,  and 
principal  deputy-surveyor."  In  this  10th  section  is  contained  a 
proviso,  *'  that  till  after  the  decision  of  congress  thereon,  no  tract 
of  land  shall  be  offered  for  sale,  the  claim  to  which  has  been  in 
due  time  and  according  to  law  presented  to  the  recorder  of  land 
titles  in  the  district  of  Louisiana,  and  filed  in  his  office  for  the 
purpose  of  being  investigated  by  the  commissioners  appointed  to 
ascertain  the  rights  of  persons  claiming  lands  in  the  Territory  of 
Louisiana." 

Upon  this  10th  section  of  the  act  of  1811,  and  the  proviso 
thereto  annexed,  is  founded  the  position  taken  by  the  plaintiff  in 
error,  that  the  sixteenth  section  of  township  84  did  not,  and  could 
not,  vest  in  the  State  of  Missouri,  in  virtue  of  the  act  of  March 
8, 1820,  and  of  the  ordinance  of  July  19  of  the  same  year,  so  far 
as  that  section  fell  within  the  proviso.  Li  comparing  the  enact- 
ing part  of  §  10  of  the  statute  of  1811  with  the  proviso  annexed 
thereto,  it  will  strike  the  attention,  that  the  limitation  or  restric- 
tion contained  in  the  proviso  has  no  connection,  by  its  terms, 
with  lands  granted  or  donated  for  schools,  but  relates  altogether 
to  such  lands  as  it  was  designed  and  declared  should  be  sold  at 
public  auction  to  the  highest  bidder. 

Such,  certainly,  were  not  the  lands  appropriated  to  a  specific, 
ultimate,  and  permanent  purpose,  namely,  the  support  of  schools. 
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As  to  these  lands,  sales,  and  everj  other  disposition  inconsistent 
with  such  dedication,  were  expressly  inhibited.  But,  putting 
aside  the  literal  meaning  of  the  10th  section  and  its  proviso,  it 
may  well  be  asked  whether  the  language  and  objects  of  the  latter 
can  be  made  to  import  anything  beyond  a  temporary  suspension 
of  the  sales  of  the  lands  intended  for  sale,  for  the  simple  purposes 
of  inyestigation  ;  and  much  more,  whether  the  10th  section  of  the 
act  of  1811,  and  the  proviso  thereto,  can  be  interpreted  to  mean 
a  denial  to  itself  by  congress  of  the  right  and  power  to  sell  or  to 
give,  either  upon  satisfactory  evidence  of  the  invalidity  of  any 
opposing  claim,  or  upon  considerations  of  public  policy,  tlie  land 
embraced  within  the  suspension. 

Such  an  interpretation,  as  it  is  not  warranted  by  the  language 
of  the  acts  of  congress,  seems  not  to  accord  either  with  consid- 
erations of  justice  or  nolicy.  Suppose  that  congress,  after  tlie 
passage  of  the  law  of  1811,  should  become  satisfied  of  the  ground- 
less nature  of  a  claim  presented  to  the  commissioners,  and  should 
be  convinced  further,  not  only  of  the  benefits  to  result  from  ap- 
propriating the  subject  of  that  claim  to  purposes  of  education,  but 
also  of  their  having  pledged  that  subject  to  such  purposes;  it 
cannot  be  questioned  that  the  power  to  reject  or  disregard  an  un- 
founded claim,  and  to  comply  with  a  previous  and  just  obligation, 
remained  in  a  plenary  and  unimpaired  extent  in  congress ;  and 
that  this  right  and  obligation  could  in  no  degree  be  affected  by  a 
mere  agreement  to  investigate. 

Let  it  be  remembered,  too,  that  the  application  of  those  imder 
whom  the  plaintiff  in  error  deduces  his  alleged  title  was  for  a 
simple  fatuity,  founded  on  no  consideration  whatever  but  the 
bounty  of  the  donor.  Tiie  opinion  and  the  action  by  congress 
with  respect  to  the  rights  of  the  parties  to  that  controversy  seem 
to  have  been  entirely  coincident  with  the  views  herein  suggested. 
Under  the  provision  of  the  act  of  1811,  the  proprietors  of  the 
Mine  la  Motte  presented  their  claim,  together  with  such  evidence 
as  they  deemed  essential  to  its  support,  to  the  tribunal  created  by 
law  for  the  investigation  of  land  titles.  By  this  tribunal,  the 
claim  of  these  proprietors  was  rejected  on  the  27th  of  December, 
1811.  From  the  period  last  mentioned  until  the  24th  of  May, 
1828,  an  interval  of  seventeen  years,  this  claim  remains  dormant 
or  quiescent,  when  it  is  confirmed  at  the  date  last  mentioned. 

Tlie  nature  and  effect  of  this  confirmation  will  presently  be 
considered;  but  in  the  interval  above  mentioned,  the  govern- 
ment, (the  undoubted  possessor  of  the  title,)  after  the  lapse  of 
nine  years  from  the  rejection  by  its  agent  of  this  slumbei*ing 
title,  by  express  compact  with  tlie  State  of  Missouri,  grants  to 
that  State,  for  the  use  of  schools,  the  sixteenth  section  of  every 
township  in  the  State  which  had  not  been  sold  ^'  or  otherwise 
disposed  of." 
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Upon  recurring  to  the  law  of  May  24, 1828,  it  will  be  borne  in 
mind  that  the  confirmation  to  the  proprietors  of  the  Mine  la  Motte 
18  extended  merely  to  a  relinquishment  of  the  title  of  the  United 
States  at  the  date  of  that  law,  and  is  declared  to  have  no  influence 
to  prejudice  the  rights  of  third  persons,  nor  any  title  heretofore 
derived  from  the  United  States,  either  by  purchase  or  donation. 

It  is  proper  to  keep  in  view  this  proviso  in  this  confirmation, 
in  order  to  ascertain  its  effect,  if  any,  upon  the  proper  meaning 
of  the  qualification  in  the  grant  to  the  State  of  Missouri  com- 
prised in  the  phrase  ^*or  otherwise  disposed  of." 

In  our  construction  of  the  act  of  congress  of  March  8, 1811, 
we  have  interpreted  the  proviso  to  the  10th  section  of  that  act 
as  neither  declaring  nor  importing  a  final  and  permanent  deves- 
titure,  or  any  devestiture  whatsoever,  of  the  title  of  the  United 
States,  but  as  a  provision  prescribing  a  temporary  arrangement 
merely  for  the  purposes  of  investigation,  leaving  the  title  btillin 
the  government,  to  be  retained  or  parted  with  according  to  the 
dictates  of  justice  or  policy,  as  these  might  be  developed  by  such 
investigation.  Nothing  is  here  ordained  which  is  definite  in  its 
character.  Inquiry  is  all  that  is  directed.  The  language  and 
plain  import  of  the  6th  section  of  the  act  of  the  8d  of  March, 
1820,  confer  a  clear  and  positive  and  unconditional  donation  of 
the  sixteenth  section  in  every  township ;  and,  when  these  have 
been  sold  or  otherwise  disposed  of,  other  and  equivalent  lands 
are  granted.     Sale,  necessarily  signifying  a  legal  sale  by  a  com- 

{)etent  authority,  is  a  disposition,  final  and  irrevocable,  of  the 
and.  The  phrase  ^^or  otherwise  disposed  of"  must  signify 
some  disposition  of  the  property  equally  efficient,  and  equally 
incompatible  with  any  right  in  the  State,  present  or  potential,  as 
deducible  from  the  act  of  1820,  and  the  ordinance  of  the  same 
year.  Upon  any  other  hypothesis,  the  right  to  the  sixteenth  sec- 
tion would  attach  under  the  provision  of  the  act  of  1820 ;  the 
State  would  still  have  the  title,  and  could  recover  the  section 
specifically,  and  there  would  be  no  necessity  for  providing  for  an 
equivalent  for  that  section. 

Under  our  interpretation  of  the  acts  of  March  8, 1811,  and 
of  May  24, 1828,  no  title  can  have  passed  to  the  proprietors  of 
the  La  Motte  Mine  lands.  Tlie  reply  of  the  lieutenant-governor, 
Delassus,  to  the  petition  of  the  applicants  for  the  mine,  acknowl- 
edges explicitly  the  absence  of  all  power  in  that  officer  to  make 
the  grant  asked  for,  and  refers  those  petitioners  to  the  intendant- 
general,  as  the  only  functionary  possessing  authority  to  make  it. 
This  officer  took  no  further  action  upon  tlie  petition  than  to  order 
its  translation  into  the  Castilian  language. 

On  the  27th  of  December,  1811,  this  claim  was  before  the 
commissioners  for  the  examination  of  land  titles  in  the  8tnt«:  of 
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Louisiana  9  and  was  rejected  by  them.  From  this  period  of  time 
down  to  the  24th  of  May,  1828,  no  grant  from  the  United  States, 
nor  evidences  of  title  from  any  source,  except  those  already  re- 
ferred to,  have  been  shown  by  the  plaintiff  or  those  under  whom 
he  claims.  In  the  mean  time,  the  United  States,  the  undoubted 
legal  owners  of  the  land  in  controversy,  by  the  act  of  March  S, 
1820,  bestow  it  on  the  State,  as  they  had  full  authority  so  to  do, 
— bestow  the  specific  section,  it  never  having  been  disposed  of 
within  the  intent  and  meaning  of  the  6th  section  of  tlie  act  last 
mentioned. 

The  confirmation  in  1828,  and  the  patent  of  the  25th  of 
March,  1889,  professing  to  confer  no  title  but  such  as  remained 
in  the  United  States  at  those  periods  respectively,  and  the  grant 
of  the  sixteenth  section  in  township  34,  range  east,  comprised 
witliin  the  survey  of  the  Mine  la  Motte,  having  been  made  seven 
years  anterior  to  the  confirmation,  which  constitutes  the  only 
ground  of  title  in  the  claimants  of  the  mine,  the  pretensions  of 
the  confirmees  to  the  section  in  controversy  must  be  regarded  as 
without  foundation  and  utterly  null. 

The  view  which  this  court  has  taken  of  the  evidence  in  this 
cause,  and  of  the  law  as  applicable  to  that  evidence,  dispenses 
with  any  necessity  for  an  examination  seriatim  of  the  instruc- 
tions asked  by  the  plaintiff  in  error  upon  the  trial  of  the  indict- 
ment, and  refused  by  the  court.  It  is  sufficient  to  remark,  that 
the  positions  assumed  in  the  instructions  so  prayed  for,  being  in- 
compatible with  the  law  of  this  case  as  expounded  by  this  court, 
we  deem  those  instructions  to  have  been  properly  refused.  It  is 
the  opinion  of  this  court,  that  the  decision  of  the  supreme  court 
of  the  State  of  Missouri,  pronounced  in  this  cause,  sustaining 
that  of  the  circuit  court,  is  correct,  and  ought  to  be,  as  it  is 
hereby,  affirmed. 

Mr.  Justice  NELSON.  I  concur  in  the  judgment  of  the 
court  upon  the  ground  that,  though  the  10th  section  of  the  act 
of  March  8, 1811,  had  the  effect  to  prevent  the  title  of  Missouri 
to  this  land  from  vesting,  until  the  final  decision  by  congress 
upon  the  claim  of  Yall^  and  others,  yet  the  act  of  May  24, 1828, 
confirming  lands  to  Vall^  and  others,  operated  as  such  final  de- 
cision, and,  by  its  true  construction,  excepted  out  of  the  con- 
firmation so  much  of  the  land  as  was  included  in  section  sixteen, 
the  public  surveys  of  the  township  having  been  made  before  tiie 
passage  of  the  last-mentioned  act.  I  do  not  know  that  the 
opinion  of  the  court  is  intended  to  go  further  than  this.  If  it 
does,  I  do  not  assent  thereto. 

Mr.  Justice  CURTIS  concurred  with  Mr.  Justice  Nelson. 

Mr.  Justice  GRIER  also  concurred  with  Mr.  Justice  Nelson. 
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Albert  H.  Ouild  and  John  F.  Lightneb,  Pabtnebs  in  Tbabe, 

XTNDEB    THE    FiBM     OF    GuiLD     AND    LlOHTNEB,    AND     HeNBT 

Hugo  and  Robebt  O.  Hanna,  Pabtnebs  in  Tbadb,  undeb 
THE  Sttle  and  Fibm  OF  Henby  Hugo  and  Co.,  Plain- 
tiffs IN  Ebbob,  v.  Joseph  Fbontin. 

Where  a  trial  by  jary  is  waived  in  the  coart  below,  and  there  is  no  special  Terdict  or 
agreed  statement  of  facts  or  bill  of  exception  npon  a  point  of  law,  this  coort  can- 
not review  the  indgment  of  the  conrt  below. 

Bat  havinff  jurisdiction  of  tiie  canse,  and  no  error  appearing  npon  the  face  of  the 
record,  ue  jadgment  will  be  affirmed. 

This  case  was  brought  up  by  writ  of  error  from  the  district  court 
of  the  United  States  for  the  northern  district  of  California. 

The  point  of  practice  involved  in  it  is  stated  in  the  opinion  of 
the  court. 

It  was  argued  by  Mr.  Blair^  for  the  plaintifis  in  error,  and  sub- 
mitted on  a  printed  brief  by  Mr.  OuUing^  for  the  defendant. 

Mr.  Justice  6RIER  delivered  the  opinion  of  the  court. 

The  record  and  proceedings  in  this  case  are  in  conformity  with 
the  practice  of  the  state  courts  of  California.  It  was  tried  without 
the  intervention  of  a  jury,  and  the  testimony,  together  with  the 
opinion  of  the  court,  filed  of  record.  But  there  is  no  special 
verdict,  or  agreed  statement  of  facts,  on  which  the  judgment  was 
rendered ;  nor  is  there  any  bill  of  exceptions,  sealed  by  the  court, 
to  their  decision  on  any  question  of  law.  We  are,  in  fact,  called 
upon  to  review  the  case  on  the  pleadings,  exhibits,  and  testimony, 
as  if  it  were  a  bill  in  chancery.  Our  very  frequent  decisions  on 
this  subject  seem  not  to  have  come  to  the  knowledge  of  the  bar 
in  the  court  below.  Parties  may,  by  consent,  waive  the  trial  of 
issues  of  fact  by  a  jury,  and  submit  the  trial  of  both  facts  and 
law  to  the  court.  It  will  not  be  a  mistrial.  But  if  they  wish 
the  judgment  of  the  court  to  be  reviewed  on  a  writ  of  error,  a 
special  verdict  or  agreed  statement  of  facts  must  be  put  on  record. 
The  issues  offset  must  be  ascertained,  and  made  certain,  before 
a  court  of  error  can  review  the  decision  of  an  inferior  court.  If 
the  verdict  do  not  find  all  the  issues,  or  the  agreed  statement  in 
the  nature  of  a  special  verdict  be  imperfect  or  incomplete,  tbis 
court  may  order  a  venire  de  novoy  because  of  the  mistrial,  as  in 
the  case  of  Graham  v.  Bayne,  ante^  p.  60,  at  this  term.  But 
having  jurisdiction  of  the  cause,  and  no  error  appearing  on  the 
face  of  the  record,  the  judgment  of  the  court  below  must  be 
affirmed. 

The  case  of  Prentice  t;.  Zane,  8  How.  470,  is  directly  in  point 
on  this  subject. 
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Alfbed  Sayignac,  Plaintiff  in  Ebbob,  v.  Abraham  Gabbison. 

The  act  of  congress  passed  on  the  18th  of  Jane,  181S,  oonfirmed  the  titles  to  ont-lots 
in  the  town  of  St  Louis,  in  Missouri,  upon  certain  conditions,  and  the  act  of  26th 
of  Maj,  1824,  required  the  performance  of  these  conditions,  and  the  boondaries  of 
the  lot  to  be  proved  before  the  recorder  of  land  titles. 

Whether  the  lot  and  conditions  came  within  the  purview  of  the  act  of  181 S  were  ques- 
tions of  fact  for  the  jurv.  The  neglect  to  procure  the  survey  and  location  under  the 
act  of  1824  did  not  forfeit  the  title  acquirea  under  the  act  of  1812. 

The  case  of  Guitard  et  al.  v.  Stoddard,  16  How.  494,  controls  this  case. 

This  case  was  brought  up  by  writ  of  error  from  the  circuit 
court  of  the  United  States  for  the  district  of  Missouri. 
The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Baxter ^  for  the  plaintiff  in  error,  and 
Mr.  Swings  for  defendant 

Tlie  decision  of  the  court  being  tliat  the  case  of  Ouitard  et 
al.  V.  Stoddard  controls  this  one  with  respect  to  the  instructions 
given  by  the  court  below,  it  is  not  thought  advisable  to  report 
tiie  arguments  of  counsel,  which  covered .  the  whole  case. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United  States 
for  the  district  of  Missouri. 

The  plaintiff  below,  Garrison,  brought  an  action  of  ejectment 
against  Savignac,  to  recover  the  possession  of  a  lot  of  land  in 
the  city  of  St.  Louis,  claiming  title  derived  from  the  confirma- 
tion of  Mordecai  Bell's  Spanish  claim  by  the  act  of  congress 
of  1885. 

The  defendant  claimed  title  to  the  lot  under  the  1st  section 
of  the  act  of  18th  of  June,  1812,  which  provided  '^  that  the 
rights,  titles,  and  claims  to  town  or  village  lots,  ouMots,  com- 
mon field  lots,  and  commons,  in,  adjoining,  and  belonging  to  the 
several  towns  or  villages,  (enumerating  several,  of  which  St. 
Louis  was  one,)  which  lots  have  been  inhabited,  cultivated,  or 
possessed  prior  to  the  20th  December,  1808,  shall  be,  and  the 
same  is  hereby  confirmed  to  the  inhabitants  of  the  respective 
towns  or  villages,  according  to  their  several  right  or  rights  in 
common  thereto." 

Evidence  was  given  on  the  trial,  by  the  defendant,  deducing 
a  title  or  claim  to  the  lot  in  question,  derived  from  Charles 
Simoneau,  and  also  evidence  tending  to  prove  that  the  lot  was 
an  out-lot  within  the  purview  of  the  act  of  1812,  and  that 
Simoneau  was  in  possession  and  cultivation  of  it  prior  to  the 
20th  December,  1803. 
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After  the  testimony  closed,  the  court  instructed  the  jury  that 
^^  tiiere  was  no  evidence  that  Simoneau  cultivated  any  out-lot  or 
common-field  lot ;  nor  that  any  one  existed  at  the  place  where 
the  cultivation  was ;  nor  had  the  act  of  1812  application  to  this 
land,  so  far  as  Simoneau,  or  those  claiming  under  him,  are  con- 
cerned. And  further,  that  if  there  had  existed  an  out-lot  or  com- 
mon-field lot,  undefined  by  boundaries,  which  was  claimed  on  the 
ground  of  inhabitation,  cultivation,  or  possession,  then  the  act  of 
the  26th  May,  1824,  required  that  the  fact  of  inhabitation,  culti- 
vation, or  possession,  and  the  boundaries  and  extent  of  such 
claim,  should  be  proved  before  the  recorder  of  land  titles,  to  en- 
able the  surveyor-general  to  distinguish  the  private  from  the 
vacant  lots.  And  no  steps  having  been  taken  under  the  act  of 
1824,  nor  any  authoritative  location  or  survey  of  the  land,  at  any 
time,  either  under  the  Spanish  government  or  the  government  of 
the  United  States,  the  evidence  given  in  this  case  will  not  enable 
the  defendant  to  resist  a  recovery  by  the  plaintiff.'' 

The  case  of  Ouitard  et  al.  v.  Stoddard,  16  How.  494,  decided 
since  this  case  was  tried  at  the  circuit,  disposes  of  both  branches 
of  the  instructions  to  which  we  have  referred,  holding  that 
whether  or  not  the  lot,  and  the  inhabitation,  cultivation,  or  pos- 
session thereof  came  within  the  purview  of  the  act  of  1812,  were 
questions  of  fact  for  the  jury;  and  that  the  neglect  to  procure 
the  survey  and  location,  under  the  act  of  1824,  did  not  operate 
to  impair  or  forfeit  the  title  acquired  under  that  of  1812. 

As  the  judgment  of  the  court  below  must  be  reversed  for 
errors  in  the  instructions  referred  to,  it  is  unimportant  to  take 
notice  of  any  other  questions  raised  on  the  trial  or  in  the  argu- 
ment. 

Judgment  reversed,  and  venire  de  novo  to  issue. 


ROBEBT  A.   PaRKEB  AND  MiLES  WmTE,  APPELLANTS,  V.   Wllr 

UAM  Overman. 

A  statute  of  Arkansas  directs,  that,  where  lands  are  sold  hj  a  sheriff,  or  other  public 
officer,  Ae  parchaser  is  authorized  to  institute  proceedings  in  a  coun,  calling  upon 
all  persons  to  come  in  and  show  cause  why  the  sale  should  not  be  confirmed. 

Such  a  proceeding,  when  instituted  in  a  state  court  and  removed  into  the  circuit  court, 
conformably  to  the  act  of  congress,  constitutes  a  case  over  which  this  court  will  take 
jurisdiction. 

In  such  petition  for  removal,  it  is  not  enough  to  allege  that  the  petitioners  were  resi- 
dents m  another  state.    They  roust  allege  that  they  were  citizens. 

The  statute  makes  the  deed  sufficient  evidence  of  the  authority,  the  description,  and 
the  price.    The  term  "  sufficient,"  is  equivalent  to  primd  facie. 

Before  the  sheriff  can  assess  land,  he  is  required  to  file  an  affidavit  before  a  certain 
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dajy  and  to  file  hit  aBsessment  before  another  ffiyen  daj.  A  non-compliance  with 
these  requisitions  makes  the  assessment^  and  ox  coarse  the  sale  for  taxes,  inralid ; 
and  thp  deed  most  be  set  aside. 

This  was  an  appeal  from  the  circuit  court  of  the  United  States 
for  the  District  of  Arkansas. 
The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  William  Shepard  Bryan^  for  the  plain- 
tiffs in  error,  and  Mr.  Lawrence^  for  defendant. 

The  points  made  by  Mr.  Bryony  which  are  decided  by  the 
court,  were  the  following :  — 

1.  That  by  the  true  construction  of  the  act,  such  a  deed  is 
made  evidence  only  of  those  facts  which  are  recited  in  it. 

2.  That  in  order  to  establish  the  regularity  and  validity  of  a 
sale  of  land  for  taxes,  the  deed  should  show,  upon  its  face,  that 
every  essential  preliminary  required  by  the  statute  has  been  per- 
formed. 

8.  That  the  deeds  set  out  in  the  record,  fail  to  recite  several 
of  these  essential  preliminaries ;  .and  that,  therefore,  they  do  not 
furnish  evidence  of  the  validity  of  the  sale  in  question. 

There  are  no  recitals  in  the  deeds,  that  the  sheriff  filed  his 
assessment  list,  on  or  before  March  25 ;  that  he  gave  ten  days' 
notice  in  each  township,  that  the  list  would  be  laid  before  the 
next  county  court ;  that  he  laid  the  list  before  the  county  court, 
at  the  term  next  succeeding  March  25 ;  that  the  court,at  that 
term,  adjusted  this  tax  to  be  paid ;  that  on  or  before  the  first 
Monday  in  August,  he  filed  a  list  of  the  lands  of  non-residents 
with  the  auditor ;  that  the  list  was  corrected  by  the  auditor,  and 
advertised  when  corrected.  13  How.  472 ;  8  Eng.  (Ark.  Rep.) 
242 ;  14  Pet.  822 ;  4  Wheat.  77 ;  Arkansas  Bevenue  Act,  (Dig. 
c.  189,  §  112.) 

6.  That  all  the  testimony  taken  together  (even  if  the  incom- 
petent testimony  on  tlie  part  of  the  petitioner  be  considered) 
shows  that  the  sheriff  and  collector  did  not  strictly  pursue  the 
authority  to  sell  the  land  for  taxes,  given  him  by  the  revenue  act, 
but  that  he  omitted  several  important  particulars. 

He  filed  his  assessment  list  too  late  ;  he  neglected  to  give  the 
ten  days'  notice  required  by  law;  he  laid  the  list  before  the 
county  court  one  term  too  late ;  and  he  was  too  late  in  filing 
with  the  auditor  a  list  of  the  lands  of  non-residents. 

Mr.  Lawrence:  — 

The  deed  which  was  given  in  evidence  was  primd  facie^  and, 
in  the  absence  of  positive  proof  of  irregularity,  conclusive  evi- 
dence of  the  regularity  and  legality  of  the  tax  sale.  Rev.  Stats. 
c.  128,  §  96,  p.  687-    Roberts  v.  Pillow,  18  How.  472. 
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By  the  97th  section  of  the  Revenue  act,  p.  687,  Rev.  State.,  it 
is  enacted,  that  *^  no  exception  shall  be  taken  to  any  deed  made 
hy  a  coUector,"  Ac.^  ^^  but  such  as  shall  apply  to  the  real  merits 
of  ihe  case,  and  are  consistent  with  a  liberal  and  fair  interpreta- 
tion of  the  intention  of  the  general  assembly .'' 

It  is  insisted  that  no  objection  which  is  taken  to  the  proceed- 
ings in  this  case  has  any  merit,  considered  with  regard  to  the 
intention  of  the  general  assembly. 

So  far  as  the  proceedings  connected  with  the  sale  are  con- 
cerned, a  strict  compliance  with  the  statute  is  shown. 

The  only  want  of  compliance  with  the  literal  requirements  of 
the  act,  is  in  the  fact  that  the  affidavit  of  the  assessor,  required  by 
section  7,  was  not  filed  till  the  15th  March,  1845,  and  the  assess- 
ment list  was  not  filed  in  the  office  of  the  county  clerk,  on  or 
before  the  25th  March,  as  required  by  section  26. 

Dallas  County  was  created  by  act  approved  January  1, 1845, 
which  act  passed  the  lower  house,  24th  December,  1844,  and  the 
senate,  on  the  28tti  of  the  same  month. 

By  die  9th  section  of  that  act,  an  election  was  to  be  held  on 
the  fourth  Monday  of  January,  of  all  the  officers  necessary  for 
the  organization  of  the  county,  except  justices  and  constables. 

The  first  officers  of  Dallas  county  were  sworn  in  about  the 
1st  March,  1845. 

Tlie  sheriff  filed  his  affidavit  as  assessor,  15th  March,  1845, 
and  on  the  28th  April,  1845,  filed  his  assessment  list  in  the 
county  court.  The  county  court  at  its  first  term,  adjudged  tlie 
list  as  required  by  law,  and  all  the  proceedings  thereafter  were 
in  strict  accordance  with  the  revised  statutes. 

It  is  submitted,  first,  that  the  objection,  that  the  assessor's 
oath  was  not  filed  on  the  10th  day  of  January,  and  the  assess- 
ment list  on  the  25th  of  March,  has  no  substantial  merit,  be- 
cause the  list  was  to  be  made  out  and  filed,  in  order  to  be 
adjusted  by  the  court,  upon  the  appeal  of  any  one  aggrieved  by 
the  amount  assessed  on  his  property. 

So  far  as  regards  the  land  in  question,  they  were  assessed  at 
the  lowest  amount  permitted  by  the  law.  Of  course  no  ad- 
vantage would  have  happened  from  an  earlier  notice  of  that 
which  he  could  not  object  to. 

And,  secondly,  it  is  submitted  that  the  act  erecting  Dallas 
county  was  a  legislative  suspension  of  such  portions  of  the 
revised  statutes  as  the  act,  by.  its  requirements,  rendered  im- 
possible. 

Mr.  Justice  ORIER  delivered  the  opinion  of  the  court. 
As  some  doubts  were  entertained,  and  have  been  expressed 
by  some  members  of  the  court,  as  to  its  jurisdiction  in  this  case, 
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it  will  be  necessary  to  notice  that  subject,  before  proceeding  to 
examine  the  merits  of  the  controversy.  It  had  its  origin  in  the 
state  court  of  Dallas  county,  Arkansas,  sitting  in  chancery.  It 
is  a  proceeding  under  a  statute  of  Arkansas,  prescribing  a  special 
remedy  for  the  confirmation  of  sales  of  land  by  a  sherifif  or  other 
public  officer.  Its  object  is  to  quiet  the  title.  The  purchaser 
at  such  sales  is  authorized  to  institute  proceedings  by  a  public 
notice  in  some  newspaper,  describing  the  land,  stating  the 
authority  under  which  it  was  sold,  and  ^^  calling  on  all  persons 
who  can  set  up  any  right  to  the  lands  so  purchased,  in  conse- 
quence of  any  informality,  or  any  irregularity  or  illegality  con- 
nected with  the  sale,  to  show  cause  why  the  sale  so  made  should 
not  be  confirmed.'! 

In  case  no  one  appears  to  contest  the  regularity  of  the  sale, 
the  court  is  required  to  confirm  it,  on  finding  certain  facts  to 
exist.  But  if  opposition  be  made,  and  it  should  appear  that  the 
sale  was  made  *^  contrary  to  law,''  it  became  the  duty  of  the 
court  to  annul  it.  The  judgment  or  decree,  in  favor  of  the 
grantee  in  the  deed,  operates  "as  a  complete  bar  against  any 
and  all  persons  who  may  thereafter  claim  such  land,  in  conse- 
quence of  any  informality  or  illegality  in  the  proceedings." 

It  is  a  very  great  evil  in  any  community,  to  have  titles  to  laud 
insecure  and  uncertain ;  and  especially  in  new  States,  where  its 
result  is  to  retard  the  settlement  and  improvement  of  their 
vacant  lands.  Where  such  lauds  have  been  sold  for  taxes,  there 
is  a  cloud  on  the  title  of  both  claimants,  which  deters  the  settler 
from  purchasing  from  either.  A  prudent  man  will  not  purchase 
a  lawsuit,  or  risk  the  loss  of  his  money  and  labor  upon  a  litigious 
title.  The  act  now  under  consideration  was  intended  to  remedy 
this  evil.  It  is  in  substance  a  bill  of  peace.  The  jurisdiction 
of  the  court  over  the  controversy  is  founded  on  the  presence  of 
the  property ;  and,  like  a  proceeding  in  rem^  it  becomes  conclu- 
sive against  the  absent  claimant,  as  well  as  the  present  contest- 
ant. As  was  said  by  the  court  in  Clark  t;.  Smith,  (18  Pet.  203,) 
with  regard  to  a  similar  law  of  Kentucky:  "A  State  has  an 
undoubted  power  to  regulate  and  protect  individual  rights  to 
her  soil,  and  declare  what  shall  form  a  cloud  over  titles;  and 
having  so  declared,  the  courts  of  the  United  States,  by  remov- 
ing such  clouds,  are  only  applying  an  old  practice  to  a  new 
equity  created  by  the  legislature,  having  its  origin  in  the  pecu- 
liar condition  of  the  country.  The  state  legislatures  have  no 
authority  to  prescribe  forms  and  modes  of  proceeding  to  the 
courts  of  the  United  States ;  yet  having  created  a  right,  and  at 
the  same  time  prescribed  the  remedy  to  enforce  it,  if  the  remedy 
prescribed  be  substantially  consistent  with  the  ordinary  modes 
of  proceeding  on  the  chancery  side  of  the  federal  courts,  no 
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reason  exists  why  it  should  not  be  pursued  in  the  same  form  as 
in  the  state  courf 

In  the  case  before  us,  the  proceeding,  though  special  in  its 
form,  is  in  its  nature  but  the  application  of  a  well-known  chan- 
cery remedy ;  it  acts  upon  the  land,  and  may  be  conclusive  as 
to  the  title  of  a  citizen  of  another  State.  He  is  therefore  entitled 
to  have  his  suit  tried  in  this  court,  under  the  same  condition  as 
in  other  suits  or  controversies. 

In  the  petition  to  remove  this  case  from  the  state  court,  there 
was  not  a  proper  averment  as  to  the  citizenship  of  the  plaintiff 
in  error.  It  alleged  that  Parker  *^  resided ''  in  Tennessee,  and 
White  in  Maryland.  '* Citizenship ''  and  '* residence"  are  not 
synonymous  terms ;  but  as  the  record  was  afterwards  so  amended 
as  to  show  conclusively  the  citizenship  of  the  parties,  the  court 
below  had,  and  tliis  cou^t  have,  undoubted  jurisdiction  of  the 
case. 

What  we  have  already  stated  sufiSciently  shows  the  nature  of 
the  present  controversy.  The  decree  appealed  from  '*  adjudges 
the  absolute  title  to  the  land  to  pass  and  be  confirmed  to,  and 
vest  in,  said  William  Overman,  his  heirs,  &c.,  free,  clear,  and 
discharged  from  the  claim  of  said  defendants,  and  all  persons 
whatsoever ;  and  that  the  said  sale  thereof  for  taxes,  so  made  by 
the  sheriff  of  Dallas  county  to  said  Overman,  is  hereby  confirmed 
in  all  things,  and  said  defendants  perpetually  enjoined  from  set- 
ting up  or  asserting  any  claim  thereto,  &c." 

The  plaintiffs  in  error  allege  tliat  this  decree  is  erroneous,  and 
should  have  been  for  defendants  below. 

Much  of  the  argument  of  the  learned  counsel  in  this  case  was 
wasted  on  the  effect  to  be  attributed  to  the  recitals  in  the  deed, 
and  the  decision  of  tliis  court  in  the  case  of  Pillow  v.  Roberts, 
18  How.  472. 

That  was  an  action  of  ejectment,  in  which  this  court  decided 
that,  under  the  96th  section  of  the  revenue  law,  the  sheriff's  or 
collector's  deed  was  made  primd  facie  evidence  of  the  regularity 
of  the  previous  proceedings.  The  effect  of  that  section  of  the 
act,  and  of  the  decision  in  that  case,  was  to  cast  the  burden  of 
proof  of  irregularity  in  the  proceedings  on  the  party  contesting 
the  validity  of  the  deed ;  but  as  the  present  controversy  is  for 
the  purpose  of  giving  an  opportunity  '^  to  all  persons  who  can  set 
up  any  right  or  title  to  the  land  so  purchased,  in  consequence  of 
any  informality  or  illegality  coiviected  with  such  sale,''  to  contest 
its  validity,  it  would  be  absurd  to  make  tiio  deed,  whose  validity 
is  in  question,  conclusive  evidence  of  that  fact.  Consequently, 
the  statute  enacts  that  in  this  proceeding  ^Uhe  deed  shall  be 
taken  and  considered  by  the  court  as*sufficient  evidence  of  tlie 
authority  under  which  said  sale  was  made,  the  description  of 
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the  land,  and  the  price  at  which  it  was  purchased.  The  deed  is 
to  be  received  as  primd  facie  eyidence  of  these  three  facts,  and 
casts  the  burden  of  proof  as  to  them  on  the  defendant.  The 
term  *^ sufficient"  is  evidently  used  in  the  statute  as  a  synonyme 
for  "pnmd  fadt^^  and  not  for  "  conclusive.'* 

In  judicial  sales  under  the  process  of  a  court  of  general  juris* 
diction,  where  the  owner  of  the  property  is  a  party  to  the  pro- 
ceedings,  and  has  an  opportunity  of  contesting  their  regularity 
at  every  step,  such  objections  cannot  be  heard  to  invalidate  or 
annul  the  deed  in  a  collateral  suit.  But  one  who  claims  title  to 
the  property  of  another  under  summary  proceedings  where  a 
special  power  has  been  executed,  as  in  case  of  lands  sold  Tor 
taxes,  is  bound  to  show  every  fact  necessary  to  give  jurisdiction 
and  authority  to  the  officer,  and  a  strict  compliance  with  all 
things  required  by  the  statute. 

The  principal  objection  to  the  regularity  of  the  sale  in  tliis 
case,  and  the  only  one  necessary  to  be  noticed,  is,  that  the  land 
was  not  legally  assessed.  A  legal  assessment  is  the  foundation 
of  the  autliority  to  sell ;  and  if  this  objection  be  sustained,  it  is 
fatal  to  the  deed. 

In  order  to  qualify  the  sheriff  to  fulfil  the  duties  of  assessor, 
the  statute  requires  that,  **  on  or  before  the  tenth  day  of  January, 
in  each  year,  the  sheriff  of  each  county  shall  make  and  file  in  the 
office  of  the  clerk  of  the  county  an  affidavit  in  the  following 
form,"  £c. :  ^*  And  if  any  sheriff  shall  neglect  to  file  such  affi- 
davit within  the  time  prescribed  in  the  preceding  section,  his 
office  shall  be  deemed  vacant,  and  it  shall  be  the  duty  of  the 
clerk  of  the  county  court,  without  delay,  to  notify  the  governor 
of  such  vacancy,"  &c. 

The  statute  requires,  also,  *'  that  on  or  before  the  25th  day 
of  March,  in  each  year,  the  assessor  shall  file  in  the  office  of  the 
clerk  of  the  county  the  original  assessment,  and  immediately 
thereafter  give  notice  that  he  has  filed  it,"  ^fec.  This  notice  is 
required,  that  the  owner  may  appeal  to  the  county  court  ^'  at  tlie 
next  term  after  tlie  25th  day  of  March,  and  have  his  assessment 
corrected,  if  it  be  incorrect."  If  the  assessor  shall  fail  to  file  his 
assessment  within  the  time  specified  by  this  act,  he  is  deemed 
guilty  of  a  misdemeanor  and  subjected  to  a  fine  of  five  hundred 
dollars.  ^ 

These  severe  inflictions  upon  the  officer,  for  his  neglect  to 
comply  with  the  exigencies  of  the  act,  indicate  clearly  the  im- 
portance attached  to  his  compliance  in  the  view  of  the  legisla- 
ture, and  that  a  neglect  of  them  would  vitiate  any  subsequent 
proceedings,  and  put  it  out  of  the  power  of  the  sheriff  to  enforce 
the  collection  of  taxes  by  a  sale  of  the  property. 

Tlie  record  shows  that  Peyton  S.  Bethel,  the  then  sheriff  of 
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the  county  of  Dallas,  did  not  file  his  oath  as  assessor  on  or  before 
the  10th  of  January,  as  required  by  law.  He  did  file  an  oath  on 
the  16th  of  March,  but  this  was  not  a  compliance  with  the  law, 
and  conferred  no  power  on  him  to  act  as  assessor.  On  the  con- 
trary, by  his  neglect  to  comply  with  the  law,  his  office  of  sheriff 
became  ipso  facto  vacated,  and  any  assessment  made  by  him  in 
that  year  was  void,  and  could  not  be  the  foundation  for  a  legal 
sale.  The  neglect,  also,  to  file  his  assessment  and  give  immedi- 
ate notice  on  the  25th  of  March,  so  that  the  purchaser  might 
have  his  appeal  at  the  next  county  court,  was  an  irregularity 
which  would  have  avoided  the  sale  even  if  the  assessment  had 
been  legally  made. 

The  statute  makes  the  time  within  which  these  acts  were  to  be 
performed  material ;  and  a  strict  and  exact  compliance  with  its 
requirements  is  a  condition  precedent  to  the  vesting  of  any 
authority  in  the  officer  to  sell. 

We  are  of  opinion,  therefore,  that  the  sale  of  the  land  of  the 
appellants  was  '*  contrary  to  law,''  and  that  the  deed  from  Ed- 
ward M.  Harris,  sheriff  and  collector  of  Dallas  county,  to  William 
Overman,  set  forth  and  described  in  the  pleadings  and  exhibits 
of  this  case,  is  void,  and  should  be  annulled. 


Edward  G.  Richabds,  Isaac  Bassett,  and  Robert  W.  Abobn, 
Complainants  and  Appellants,  t;.  Sylvanxts  Holmes,  A.  H. 
Harper,  George  A.  Dwight  et  al. 

VThere  there  was  a  deed  of  trust  to  secure  the  payment  of  a  note  which  had  two  yean 
to  ran,  and  the  trustee  was  empowered  to  sell  In  case  any  default  should  be  made  in 
payment  of  any  part  of  the  debt  and  interest,  the  trustee  could  sell  the  property  if 
the  interest  for  the  first  year  was  not  paid  when  due. 

It  was  not  necessary  that  the  trust  deed  should  describe  the  interest  as  being  annual. 

The  trustee  had  power  to  adjourn  the  sale  from  time  to  time,  if  duly  advertised,  and 
it  should  seem  to  him  necessary  in  order  to  secure  a  fair  price. 

The  creditor  for  whose  benefit  the  sale  was  made  had  a  right  to  request  the  auctioneer 
to  make  a  bid  for  him,  if  fairly  used.  ' 

Assignors  who  did  not  indorse  the  note,  but  assigned  it  bT  deed,  and  covenanted  that 
it  should  be  first  paid  out  of  the  proceeds  of  sale  of  the  property  conveyed  in  the 
deed  of  trust,  cannot  be  held  penonally  responsible.  The  covenant  in  the  assign- 
ment was  only  that  the  note  assigned  should  have  a  preference. 

This  was  an  appeal  from  the  circuit  court  of  the  United  States 
for  the  District  of  Columbia,  holden  in  and  for  the  county  of 
Washington. 

The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Bibh^  for  the  appellanis,  and  by  ilfr. 
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Fendall  and  Mr.  Tracy^  for  the  appellees.  There  was  also  a 
brief  filed  by  Mr.  Bradley^  as  counsel  for  Southworth,  Litchfield, 
and  Beach. 

Mr.  Bibb  made  the  following  points :  — 

1.  That  the  note  was  dated  on  the  1st  of  May,  1846,  and  pay- 
able in  two  years.  The  trustee  had  no  right  to  sell  until  the  Ist 
of  May,  1848,  whereas  he  sold  on  the  21st  of  October,  1847. 

2.  The  allegation  set  up  that  Holmes  had  verbally  agreed  with 
Harper  to  pay  the  interest  semi-annually,  &c.,  cannot  be  per- 
mitted to  vary  the  deed  or  enlarge  the  powers  of  the  trustee. 
Nor  could  the  consent  of  Holmes  impair  Uie  rights  of  Richards, 
Bassett,  and  Aborn.  They  had  a  right  to  redeem  the  property 
when  the  note  became  due,  the  property  being  worth  more  than 
the  lien  upon  it. 

8.  The' notice  of  sale  was  not  properly  given. 

'4.  The  auctioneer  was  seller  and  bidder  for  Harper. 

The  trustee  could  not  purchase  the  estate  himself ;  he  could 
not  buy  as  the  agent  of  another ;  be  could  not  employ  the  auc- 
tioneer to  bid  for  the  estate  on  behalf  of  Harper.  Ex  parte 
Bennett,  10  Ves.  898 ;  Coles  v.  Trecothick,  9  Ves.  248 ;  Ex  parte 
James,  8  Ves.  345,  348,  350  ;  Ez  parte  Lacey,  6  Ves.  626  ;  Lis- 
ter V.  Lister,  6  Ves.  681,  632  ;  Twining  t;.  Morris,  2  Brown  Oh. 
Oa.  326 ;  The  York  Buildings  Oo.  v.  McKenzic,  8  Brow.  Par. 
Ca.,  Appcn.;  Davoue  t;.  Fanning,  2  Johns.  Ch.  Rep.  254,  257, 
268,  269,  270. 

According  to  established  principles,  such  a  sale  as  this  cannot 
stand  in  a  court  of  equity. 

The  counsel  for  the  appellees,  after  justifying  the  sale  in  other 
respects,  thus  noticed  one  of  the  points  of  alleged  defective- 
ness :  — 

The  trustee  did  not  bid  at  all;  Harper's  bid  was  regular.  His 
rights  as  a  creditor,  whose  only  security  for  his  whole  fortune 
was  the  property  advertised  for  sale,  stood  on  ground  as  strong, 
at  least,  as  that  of  the  owner  of  it.  And,  though  it  is  not  law- 
ful for  an  owner  to  employ  an  agent  ^^  to  take  advantage  of  the 
eagerness  of  bidders,  to  screw  up  the  price,"  yet,  as  a  ^'  defensive 
precaution,"  '^  a  bidder  may  be  privately  appointed  by  the  owner, 
to  prevent  the  estate  from  being  sold  at  an  under-value."  1  Sug- 
den  on  Vendors,  (9th  ed.)  26,  27 ;  Fonbl.  Eq.  Bk.  1,  ch.  4,  §  4, 
n.  X ;  1  Mad.  Oh.  Pr.  (4th  Am.  ed.)  324,  325 ;  Smith  v.  Olarke, 
12  Ves.  477 ;  Steele  v.  Ellmaker,  11  Serg.  A;  R.  86  ;  Jenkins  v. 
Hogg,  2  Oonst.  Rep.  (S.  0.)  821 ;  Wolfe  v.  Luyster,  1  Hall,  N. 
Y.  R.  146 ;  Phippen  v.  Stickney,  3  Mete.  884.  Harper  made 
only  one  bid,  and  that  for  "  defensive  precaution."  The  bid  was 
made  through  the  auctioneer,  who  was  the  agent  of  both  parties. 
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Smith^B  Mercantile  Law,  801,  and  the  cases  there  cited;  Gon- 
elly  V.  Parsons,  8  Yes.  626,  n. 

it  is  denied  that  the  property  was  sold  at  ^^  a  very  inadequate 
price,''  or  that  the  amount  at  which  it  is  said  to  have  been  as- 
sessed on  the  books  of  the  corporation  of  Washington  (of  which 
there  is  no  evidence)  is  a  tme  test  of  its  value.  But  even  if  the 
price  were  ^^very  inadequate,"  the  inadequacy  would  be  no 
ground  for  annulling  this  sale.  1  Fonbl.  Eq.  128 ;  1 U.  S.  Digest, 
844,  pi.  88,  and  the  cases  there  cited.  It  will  be  contended  that 
the  sale  was  in  all  respects  regular ;  and  that,  if  it  were  not  so, 
yet  the  complainants  cannot  avail  themselves  of  the  imputed 
irregularities. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court. 

This  is  aa  appeal  from  a  decree  of  the  circuit  court  for  ihe 
District  of  Columbia.  The  appellants  filed  their  bill  in  that 
court  to  set  aside  a  sale,  made  to  satisfy  a  prior  incumbrance  on 
land,  upon  which  they  claimed  to  have  a  second  incumbrance. 
In  the  court  below,  some  question  appears  to  have  been  made 
concerning  the  priority  of  the  incumbrances ;  but  none  is  made 
here,  it  being  conceded,  that  though  that  claimed  by  the  com- 
plainants was  the  earliest  in  date,  tlie  other  was  fii*st  recorded, 
and  takes  precedence. 

The  sale  in  question  was  made  under  a  deed  of  trust,  whereby 
Holmes,  the  debtor,  conveyed  to  the  defendant,  Philip  R.  Fen- 
dall,  in  trust  to  secure  the  payment  of  a  promissory  note,  bearing 
date  May  1,  1846,  payable  in  two  years  from  date,  for  $  2,800 
and  interest,  payable  annually. 

It  is  objected  that  the  sale,  which  was  made  on  the  21st  of 
October,  1847,  after  one  year's  interest  had  become  due,  but 
before  the  principal  sum  was  payable,  was  premature.  This 
depends  upon  the  meaning  and  effect  of  the  power  of  sale 
contained  in  the  deed.  It  was  competent  for  the  parties  to 
agree  to  a  foreclosure  by  sale  for  non-payment  of  interest,  and 
the  question  is,  whether  they  did  so  agree.  The  event  in 
which  the  trustee  is  empowered  to  sell  is  thus  described  in  the 
deed :  — 

*^  But  if  the  hereinbefore  described  promissory  note,  with  the 
interest  legally  due  thereon,  shall  not  be  fully  paid  off  and  dis- 
charged when  said  note  shall  be  due  and  payable,  and  payment 
of  the  same  shall  be  demanded,  or  if  any  note  or  notes  given  in 
substitution  for  or  renewal  of  the  hereinbefore  described  prom- 
issory note  shall  not  be  fully  paid  off  and  discharged  according 
to  the  tenor  and  effect  of  the  said  substitute  or  new  note  or  notes, 
together  with  the  interest  legally  due  on  such  substitute  or  note 
or  notes,  so  that  any  default  be  made  in  payment  of  any  part  of 
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the  aforesaid  debt  of  two  thousand  eight  hundred  dollars  and 
interest,  then  so  soon  after  suoh  default,  ^.*' 

The  omission  to  pay  the  first  year's  interest  was  a  default 
within  the  express  words  of  this  power.  That  interest  was  part 
of  the  interest  secured  by  the  note,  and  a  failure  to  pay  it  was  a 
'^default  in  payment  of  part  of  the  aforesaid  interest."  The 
deed  authorizes  the  trustee  to  sell  for  any  such  default,  and, 
consequently,  the  sale  was  not  premature. 

It  was  argued  that  the  trust  deed  does  not  describe  the  note 
as  bearing  annual  interest,  and,  consequently,  that  the  subse- 
quent incumbrancer  has  a  right  to  insist  that,  as  against  him, 
there  was  no  power  to  sell  for  non-payment  of  such  interest. 

It  is  true  the  deed  does  not  purport  to  describe  the  interest 
which  is  to  become  due  on  the  note ;  but  it  clearly  shows  that 
it  bore  interest  at  some  rate,  and  payable  at  some  time  or  times, 
and  this  was  sufficient  to  put  a  subsequent  incumbrancer  on 
inquiry  as  to  what  the  rate  of  interest  and  the  time  or  times  of 
its  payment  were.  The  deed,  in  effect,  declares,  and  its  record 
gives  notice  to  subsequent  purchasers,  that  its  purpose  is  to 
secure  the  payment  of  such  interest  as  has  been  reserved  by  tlie 
note ;  the  amount,  and  date,  and  time  of  payment  of  which  are 
mentioned.  We  do  not  think  the  mere  omission  to  describe  in 
the  deed  what  that  interest  was  to  be,  is  a  defect  of  which  ad- 
vantage can  be  taken  by  the  complainants. 

The  complainants  further  insist  that  the  property  was  not 
duly  advertised.  The  provision  in  the  deed  of  trust  upon  this 
subject  is  as  follows  :^^  It  shall  be  the  duty  of  the  said  Philip 
R.  Fendall  or  his  heirs  to  enter  upon  the  hereinbefore  conveyed 
piece  or  parcel  of  ground  and  appurtenances,  and  sell  the  same  at 
public  auction  to  the  highest  bidder,  or  at  private  sale,  for  cash 
or  credit,  according  to  his  or  their  discretion,  after  having  given 
public  notice  of  such  sale,  by  advertisement,  at  least  thirty  days 
previously  thereto,  in  the  iMational  Intelligencer,  or  in  some 
other  newspaper  printed  or  published  in  the  city  of  Washington 
aforesaid." 

Inasmuch  as  the  trustee  was  empowered  to  sell  at  private  sale 
as  well  as  at  public  auction,  his  power  extended  to  a  private  sale 
made  at  any  time  after  thirty  days'  notice.  Having  given  notice 
for  the  space  of  thirty  days  that  he  was  about  to  sell  the  prop- 
erty, he  might,  at  any  time  after  the  expiration  of  that  thirty 
days,  have  proceeded  to  sell  it  at  private  sale.  But  this  notice 
should  be  such  as  to  call  for  purchasers  at  private  sale.  The 
notice  given  was  of  a  sale  at  public  auction.  This  did  not  call 
for  purchasers,  except  at  the  time  and  place  mentioned  in  the 
notice.  No  sale  was  made  at  the  time  and  place  designated  in 
the  thirty  days'  notice,  published  in  the  National  Intelligencer. 
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At  that  time  and  place  the  attendance  of  bidders  was  so  small, 
that  the  trustee  believed  an  attempt  to  sell  for  a  fair  price  would 
be  fruitless ;  and  he  adjourned  the  sale  for  the  space  of  fourteen 
days,  giving  notice  of  such  adjournment  in  the  same  newspaper  of 
the  next  day.  At  the  time  ana  place  thus  fixed  for  the  adjourned 
sale  another  postponement  took  place,  for  the  same  reasons,  for 
one  week ;  and  the  place  of  sale  was  changed  from  the  premises 
to  the  rooms  of  the  auctioneer.  Of  this  postponement,  also,  pub- 
lic notice  was  given  on  the  next  day,  in  the  same  newspaper. 

There  is  no  reason  to  suspect  the  least  unfairness  on  the  part 
of  the  trustee,  or  any  one  concerned.  His  conduct  seems  to 
)iave  been  dictated  solely  by  an  honest  desire  to  obtain  the  best 
price  for  the  property.  Nor  is  there  any  ground  for  believing 
that  either  of  these  postponements  prejudiced'the  interest  of  the 
complainants.  They  stand  upon  the  objection,  that  though  the 
trustee  might  have  sold  on  the  first  day,  of  which  thirty  days' 
notice  was  given,  he  could  not  on  that  day  adjourn  the  sale. 

But  we  consider  that  a  power  to  a  trustee  to  sell  at  public 
auction,  after  a  certain  public  notice  of  the  time  and  place  of 
sale,  includes  the  power  regularly  to  adjourn  the  sale  to  a  diiFer- 
ent  time  and  place,  when,  in  his  discretion  fairly  exercised,  it 
shall  seem  to  him  necessary  to  do  so  in  order  to  obtain  the  fair 
auction  price  for  the  property. 

If  he  has  not  this  power,  the  elements  or  many  unexpected 
occurrences  may  prevent  an  attendance  of  bidders,  and  cause  an 
inevitable  sacrifice  of  the  property.  It  is  a  power  which  every 
prudent  owner  would  exercise  in  his  own  behalf  under  the  cir- 
cumstances supposed,  and  which  he  may  well  be  presumed  to 
intend  to  confer  on  another.  This  power  of  sale  does  not  under- 
take to  prescribe  the  particular  manner  of  making  the  sale.  It 
is  to  be  at  public  auction,  and  "  after  liaving  given  public  notice 
of  such  sale  by  advertisement  at  least  thirty  days  ^* ;  but  it  as- 
sumes that  the  sale  will  be  conducted  as  such  sales  are  usually 
conducted.  A  sale  regularly  adjourned,  so  as  to  give  notice  to 
all  persons  present  of  the  time  and  place  to  which  it  is  adjourned, 
is,  when  made,  in  effect  the  sale  of  which  previous  public  notice 
was  given. 

The  courts  of  several  States  have  gone  further  in  this  direction 
than  we  find  necessary,  tliough  we  do  not  intend  to  intimate  any 
doubt  of  the  correctness  of  their  decisions.  They  have  held  that 
a  public  officer,  upon  whom  a  power  of  sale  is  conferred  by  law, 
may  adjourn  an  advertised  public  sale  to  a  diflerent  time  and 
pl^ce,  for  the  purpose  of  obtaining  a  better  price  for  the  property. 
Tinkom  v.  Purdy,  5  Johns.  845 ;  Russell  v.  Richards,  11  Maine, 
871 ;  Lantz  v.  Worthington,  4  Barr,  163 ;  Warren  v.  Leland, 
9  Mass.  265.    If  such  a  power  is  implied  where  the  law,  acting 
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in  invitumj  selects  the  officer,  d  fortiori  it  may  be  presumed  to 
be  granted  to  a  trustee  selected  by  the  parties. 

The  remaining  objection  is,  that  the  defendant  Harper,  the 
creditor  for  whose  benefit  the  sale  was  made,  through  the  trus- 
tee, requested  the  auctioneer  to  hH  for  him  the  sum  of  twenty- 
five  hundred  dollars ;  that  the  auctioneer  did  so,  and  there  being 
no  higher  bid,  the  property  was  struck  off  to  Harper.  It  is  in- 
sisted that  this  renders  the  sale  void. 

We  do  not  deem  it  necessary  to  examine  the  numerous  and 
somewhat  conflicting  decisions  upon  the  subject  of  by-bidding, 
or  bidding  by  persons  standing  in  fiduciary  capacities.  This 
case  stands  clear  of  those  decisions  and  of  the  principles  upon 
which  they  rest.  No  decision  lays  down  a  positive  rule  that 
such  sales,  though  affected  by  such  bidding,  are,  per  se^  and  as 
between  all  persons,  void.  They  may  be  avoided  by  parties 
whose  just  interests  have  been  injuriously  affected  by  sucn  mis- 
conduct, provided  the  rights  of  innocent  third  persons  are  not 
thereby  disturbed. 

It  was  for  the  advantage  of  these  complainants,  as  subsequent 
incumbrancers,  that  this  property  should  sell  for  the  best  price 
which  could  be  obtained.  Even  improper  practices  to  enhance 
the  price,  if  any  such  had  been  resorted  to,  could  not  be  com- 
plained of  by  them.  It  is  only  some  practice  to  prevent  bidding, 
or  procure  a  sale  for  less  than  the  property  would  have  otlier- 
wise  brought,  which  can  be  relied  on  by  them  to  avoid  the  sale. 
We  have  no  doubt  the  creditor,  for  the  satisfaction  of  whose 
debt  the  sale  was  made,  had  a  right  to  compete  fairly  at  the 
sale ;  but  whether  he  had  or  not,  his  doing  so  could  not  be  inju- 
rious to  the  complainants. 

It  is  true  he  employed  the  auctioneer  to  bid  for  him ;  but  this 
fact  alone  could  not  depreciate  the  price.  Such  an  autliority 
may  be  used  for  fraudulent  purposes ;  but,  if  fairly  used,  its  ten- 
dency is  to  enhance  the  price ;  and  in  this  case  there  is  no  evi- 
dence that  it  was  intended  to  be,  or  in  fact  was,  unfairly  used. 
On  the  contrary,  there  seems  to  be  no  room  for  doubt  that  the 
price  bid  by  the  auctioneer  for  Harper  was  more  than  any  other 
person  was  willing  to  give.  It  must  be  remembered,  that  the 
auctioneer  was  not  employed  as  the  agent  of  the  creditor  to  pur- 
chase the  property  for  him  at  the  least  price  at  which  it  could 
be  obtained.  Such  an  agency  an  auctioneer  should  not  under- 
take. It  is  inconsistent  with  his  relation  to  the  seller,  and  witli 
the  faithful  discharge  of  his  duty  to  the  seller. 

But  an  agency  simply  to  bid  a  particular  sum  for  a  purchaser, 
amounting  to  no  more  than  receiving  from  the  purchaser,  before 
the  auction,  a  bid  which  is  to  be  treated  as  if  made  there  by  the 
purchaser  himself,  is  not  necessarily  inconsistent  with  any  duty 
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of  the  aaotioneer,  and  does  not  enable  any  one  to  avoid  the 
sale. 

And  the  same  remark  applies  to  the  tmstee.  It  was  his  duty 
to  obtain  for  the  property  the  best  price  he  could  by  the  use  of 
due  diligence  in  a  fair  sale.  It  would  have  been  improper  for 
him,  in  behalf  of  the  creditor,  to  employ  the  auctioneer  to  buy 
at  anything  short  of  that  best  price.  But  there  was  no  impro- 
priety in  his  employing  him  to  bid  a  particular  sum  for  the 
creditor,  to  prevent  a  sacrifice  of  the  property. 

We  have  considered  all  the  objections  to  tiiis  sale  made  by 
the  complainants,  and  finding  neither  of  them  valid,  the  decree 
of  the  court  below  is,  in  that  respect,  affirmed. 

As  to  so  much  of  the  complainants'  bill  as  seeks  relief  against 
their  assignors,  in  the  event  of  not  obtaining  satisfaction  from 
the  land,  we  are  of  opinion  that  these  assignors  are  under  no 
such  liability  as  is  asserted  by  the  complainants.  The  com- 
plainants purchased  a  negotiable  note  which  was  overdue.  The 
assignors  did  not  indorse  it,  but  simply  assigned  it  by  deed. 
They  entered  into  certain  specific  covenants  concerning  the 
subject-matter^  assigned ;  and  their  liability  depends  exclusively 
on  these  covenants.  Neither  of  these  covenants  appears  to  have 
been  broken.  The  only  one  concerning  which  any  doubt  has 
been  raised  is  the  following:  — 

*'  And  we  do  in  like  manner  coyenant,  promise,  and  agree,  that 
the  said  note  of  three  thousand  dollars,  hereinbefore  assigned, 
shall  be  and  is  entitled  to  payment  out  of  any  sale  of  the  prem- 
ises conveyed  in  and  by  the  deed  of  trust  aforesaid,  before  the 
other  note  therein  specified,  and  shall  have  a  prior  lien  on  the 
said  premises,  or  th^  proceeds  thereof." 

We  think  the  purpose  and  effect  of  this  covenant  was,  not  to 
secure  payment  out  of  any  sale  which  might  be  made  by  any 
party  under  any  title  to  the  premises,  but  only  to  assure  the 
priority  of  payment  of  the  note  assigned,  in  preference  to  the 
other  note,  out  of  any  sale  made  under  the  particular  title  to 
the  premises  described  in  the  deed  of  assignment. 

The  covenant  that  the  note  assigned  is  due,  is  shown  to  have 
been  kept  by  the  note  itself,  in  the  absence  of  other  evidence. 
The  answer  admits  the  receipt  of  moneys  from  the  maker  on 
account  of  other  debts,  but  denies  any  payment  on  account  of 
this  note ;  and  there  is  no  evidence  to  the  contrary. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 
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William  Jonbb  and  Stltesteb  Mabsh,  PIlaintiffs  im  Ebbob, 

t;.  WiLLUJC  S.  Johnston. 

Where  nference  wu  made  in  deedi  to 'a  recorded  plat,  and  in  an  efectment  rait,  eW- 
denoe  was  offlued  to  show  that  this  plat  differed  from  the  original  plat,  the  eridenoe 
onght  not  to  have  been  admitted.  If  an  error  existed,  the  proper  remedj  was  in 
chancery  to  reform  the  deeds. 

And  where  the  deeds  nnder  which  both  parties  claimed,  referred  to  this  plat,  it  was  of 
no  conseqaence,  whether  or  not  the  plat  was  recorded  precisely  according  to  the 
reqaisitioDS  of  a  statate  of  the  state. 

The  tme  mle  for  the  jury  wonld  have  been  to  ascertain  whether  the  lot  claimed  by 
the  plaintiff  had  any  water  front  at  the  time  the  deed,  nnder  which  he  claimed  was 
executed,  and  not  whether  it  had  a  water  firont  at  the  time  when  the  lot  was  origl- 

'    nallylaidont 

In  case  it  should  be  found  that  the  lot  in  question  was  entitled  to  a  water  firont  at  the 
time  of  the  ezecntion  of  the  deed  to  the  plaintiff,  then  the  rule  adopted  by  the  court 
below  for  dividing  the  made  ground,  was  not  a  correct  rule. 

The  true  rule  pointed  out 

• 

This  case  was  brought  up  by  writ  of  error,  from  the  circuit 
court  of  the  United  States,  for  the  District  of  Illinois. 

The  case  is  stated  in  tlie  opinion  of  the  court,  but  it  is  dif- 
ficult for  the  reader  to  understand  the  points,  unless  with  the 
assistance  of  an  explanatory  map.  Many  of  these  were  used 
during  the  argument,  but  the  sketch  here  presented  may  convey 
some  idea  of  tiie  locality. 


ontroversy 


to  B  North 

to  D  South  Pier. 


Johnston,  who  brought  the  ejectment  in  the  court  below,  was 
the  owner  of  lot  No.  84.  Jones  and  Marsh  claimed  that  lot 
No.  85  was  entitled  to  tibe  whole  benefit  of  the  alluvion.    There 
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were  three  trials  in  the  court  below^  the  last  of  which  resulted  iu 
a  yerdict  and  judgment  for  the  plaintiff  as  follows :  — 

Beginning  at  a  point  on  the  line  between  lots  thirty-four  and 
thirty-five,  in  Eiuzie's  addition  to  Chicago,  Oook  county,  Illinois, 
three  hundred  feet  southerly  of  the  south  line  of  North  Water 
G[treet,  measuring  on  that  line  for  distance  ;  tlience  south,  eleven 
degrees  and  thirty  minutes,  east,  one  hundred  and  thirty-fire  feet, 
to  the  north  pier ;  thence  easterly  along  the  north  pier  to  the 
shore  of  Lake  Michigan;  thence  northwardly  along  the  Lake 
shore  two  hundred  and  twenty-two  feet;  thence  westerly  in  a 
straight  line  to  the  place  of  beginning. 

The  instructions  ^ven  to  the  jury  by  the  circuit  court  are 
stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Scammon  and  Mr.  Johnston^  for  the 
plaintiffs  in  error,  and  hy  Mr.  Lawrence  and  Mr.  Chase j  for  the 
defendant. 

On  the  trial  in  the  circuit  court,  the  counsel  for  the  defendant 
made  twelve  prayers  to  the  court ;  some  oi  which  were  granted, 
others  with  reservations  and  qualifications.  The  counsel  for  the 
plaintiff  made  seven  prayers,  which  were  qualified  in  the  same 
way  ;  and  then  the  court  gave  other  instructions  to  the  jury  of 
its  own  accord.  The  arguments  of  counsel  in  this  court  discussed 
all  these  points ;  and  it  would  not  be  possible  to  explain  them, 
without  giving  too  extended  a  statement  of  all  the  points. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United  States 
for  the  district  of  Illinois. 

The  suit  below,  was  an  action  of  ejectment,  brought  by  John- 
stonj  against  Jones  and  Marsh,  to  recover  a  tract  of  alluvial  land 
in  the  city  of  Chicago,  formed  in  Lake  Michigan,  adjoining  the 
'  north  pier  of  Chicago  harbor,  and  which  is  claimed  as  an  accre- 
tion to  water-lot  No.  34,  in  Einzie's  addition.  The  defendant, 
Jones,  is  owner  of  lot.  No.  35,  in  said  addition,' lying  east,  and 
adjoining  84,  and  between  that  and  the  lake. 

Both  parties  claim  under  Robert  A.  Einzie,  the  patentee  of  the 
north  fractional  section  10,  iu  township  89,  which  was  situate  iu 
the  bend  of  the  Chicago  River,  at  its  mouth,  and  bounded  south- 
erly by  that  river,  and  easterly  by  the  Michigan  Lake.*  Einzie, 
the  patentee,  in  February,  1888,  laid  out  an  addition  to  the  town 
of  Chicago  upon  this  fractional  section,  and  made  a  plat  of  the 
same,  which  was  recorded  in  the  recorder's  office  of  the  county, 
on  the  18th  of  January,  1884,  according  to  tlie  requirements  of 
the  laws  of  the  State  of  Illinois.  On  this  plat,  lot  No.  84  is  one 
of  a  series  of  water-lots,  bounded  on  the  south  side  of  North 
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Water  street,  sixty  feet,  as.  its  northerly  boundary,  and  is  in- 
cluded within  lines  dropped  from  the  fixed  corners  on  that  street 
at  right  angles  with  the  same,  and  extended  until  they  intersect 
the  lake  shore.  Lot  No.  85  is  the  next  lot  east,  of  the  same 
width,  on  Water  street,  and  extended  in  like  manner  to  the  lake, 
its  west  line  being  the  east  line  of  84. 

On  the  25th  of  February,  1888,  R.  A.  Einzie  conveyed  to 
John  H.  Kinzie  several  lots  in  this  addition,  and  among  others 
lot  No.  85.  And  on  the  1st  September,  1884,  John  H.  conveyed 
the  same  to  Jones,  the  defendant,  describing  it  in  the  deed  as  in 
Einzie's  addition,  and  as  '^  being  water-lot  No.  85,"  4&c.,  *^  agree- 
ably to  the  town  plat,  recorded  in  the  office  of  the  recorder  of 
the  said  county  of  Cook,  to  which  reference  may  be  had  if 
necessary.'' 

On  the  22d  of  October,  1885,  R.  A.  Einzie  conveyed  to  John- 
ston, the  plaintiff,  lot  No.  84,  describing  it  as  lying  in  Einzie's 
addition,  and  known  as  water-lot  No.  84,  **  as  will  more  fully 
appear,  reference  beii^  had  to  said  plat  as  recorded  in  the  re- 
corder's office  of  the  town  of  Chicago,  in  the  county  of  Cook," 
Ac. 

In  the  summer  of  1888,  the  general  government  commenced 
the  construction  of  the  harbor  of  the  city  of  Chicago,  which  is 
formed  by  an  erection  of  two  piers  across  this  fractional  section 
10,  from  the  curve  of  the  Chicago  River,  as  it  takes  a  direction 
southerly  to  the  lake,  and  for  a  considerable  distance  into  the 
lake,  the  effect  of  which  was  to  turn  the  river  from  its  sweep 
southerly  across  the  sand-bar  to  the  waters  of  the  lake  between 
the  two  piers,  and  thus  opening  a  passage  for  vessels  into  the 
town. 

The  south  pier  was  built  in  1888,  and  the  nortli  in  1884.  Tho 
harbor  thus  constructed,  divided  several  of  the  lots  in  Einzie's 
addition  that  bounded  on  Water  street,  east  and  west,  and,  among 
others,  as  is  claimed  by  the  defendant.  No.  84,  leaving  a  part  of* 
it  as  originally  laid  out,  south  of  the  harbor. 

Since  the  construction  of  the  harbor  and  extension  of  the 
piers  into  the  waters  of  the  lake,  the  shore  above,  or  north  of 
the  piers,  has  greatly  changed,  the  firm  land  having  increased 
by  the  washing  up  of  sand  and  earth,  and  the  recession  of  the 
waters  to  the  extent  of  some  twelve  hundred  feet  in  width,  and 
for  a  considerable  distance  in  length  northward  along  the  shore. 
The  present  suit  is  brought  to  recover  a  portion  of  tliis  alluvion 
or  new-formed  land,  as  an  increment  or  accession  to  lot  No.  84. 
The  plaintiff  claims  that  a  part  of  its  southern  termination  on 
the  lake  was  north  of  the  piers,  and  contiguous  to  the  new- 
formed  land,  and  therefore  entitled  to  its  share  of  the  increment. 
The  defendant  contends  that  no  part  of  its  boundary  was  on 
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the  lake  north  of  the  harbor,  and  therefore  no  part  connected 
with  or  adjoining  this  land  newly  formed.  On  the  contrary,  that 
part  of  his  own  lot,  No.  85,  which  lies  between  84  and  the  lake, 
was  bounded  on  the  lake  south  of  the  north  pier,  and  hence  cut 
off  No.  84  from  any  portion  of  the  alluvial  accession. 

The  plaintiff  insisted,  on  the  trial,  that  the  plat  of  Einzie's 
addition,  as  recorded  in  the  recorder's  office  in  January,  1834, 
was  incorrect,  and  produced  what  was  claimed  to  be  the  original, 
but  which  was  not  recorded  when  the  conveyances  of  the  lots 
in  question  were  executed.  According  to  this  original  plat,  as 
the  side  lines  were  laid  down,  lot  No.  84  appear^  to  be  par- 
tially bounded  on  the  lake  north  of  the  harbor.  In  this  respect, 
it  diflered.  from  the  plat  recorded ;  as,  according  to  the  side  lines 
as  there  extended,  its  entire  boundary  on  the  lake  was  south  of 
the  harbor. 

.  In  laying  out  the  addition  by  the  surveyor  in  1888,  the  only 
lines  of  the  lots  run  out  or  measured  on  the  ground  were  those 
butting  on  Water  street,  the  north  lines  of  the  lots.  The  side 
lines  depend  upon  their  protraction  on  the  plat  of  the  addition ; 
and  which,  as  we  have  already  said,  were  formed  by  dropping 
them  at  right  angles  from  the  corners  on  Water  street,  and  ex- 
tending them  till  they  intersected  the  lake.  And  even  the  lake 
shore,  as  laid  down  on  the  plat  —  as  appears  from  the  testimony 
of  the  surveyor  —  was  ascertained  without  survey  or  measure- 
ment, and  with  little  more  accuracy  than  could  be  obtained  from 
the  eye. 

The  case  was  a  good  deal  embarrassed  on  the  trial,  arising  out 
of  the  evidence  in  respect  to  this  original  plat,  and  some  con- 
sideration and  effect  were  given  to  it  by  the  court  in  submitting 
it  to  the  jury.  We  think  the  court  erred  in  admitting  it  as  evi- 
dence to  control,  or  in  any  way  to  affect,  the  recorded  plat. 
Both  lots  in  controversy  were  conveyed  with  express  reference 
to  that,  and  without  such  reference  there  is  not  a  sufficient 
description  given  in  the  deeds  of  the  boundaries  to  admit  of  a 
location  of  either. 

If  there  was  in  fact  any  error  or  mistake  in  this  reference,  by 
way  of  description  of  the  premises  conveyed,  the  remedy  was  in 
chancery  to  reform  the  deed.  So  long  as  that  remained  unre- 
formed,  the  description  of  the  lot  by  the  reference  to  the  recorded 
plat  was  conclusive  upon  the  parties. 

The  acts  of  the  State  of  Illinois  regulating  the  laying  out  of 
town-lots,  and  the  recording  of  the  plats  of  the  same,  were  sup- 
posed by  the  court  below  to  have  a  bearing  upon  the  questions 
involved,  and  influenced  the  instructions  given  and  refused  to  the 
jury.  It  seemed  to  be  admitted  that  the  plat  recorded  did  .not 
conform  in  all  respects  to  the  requirement  of  the  statutes. 
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But  it  is  not  pretended  that  the  omission  in  any  way  operated 
to  invalidate  the  deeds,  or  affect  prejudicially  the  rights  of  the 
parties  under  them.  Both  parties  stand  upon  the  same  footing 
in  this  respect,  as  each  claims  under  the  same  survey  of  the  town, 
and  by  reference  to  the  same  plat.  We  do  not  perceive  that  these 
acts  of  the  State  have  any  material  bearing  upon  the  case,  and 
should  not  have  been  allowed  to  influence  the  trial.  If  the  d^ 
scription  in  the  deeds  was  sufiiciently  certain,  by  a  reference  to 
the  plat  on  record,  to  identify  and  locate  the  lots,  the  title 
passed  to  the  grantees,  whether  the  plat  conformed  to  the  acts  of 
the  legislature  or  not.  This  is  all  that  was  material  so  far  as  the 
plat  is  concerned. 

The  court,  in  instructing  the  jury,  observed  that  the  contro- 
versy turned  upon  the  length  of  the  line  dividing  lot  84  from  35, 
before  the  nortii  pier  was  constructed  —  that  whether  in  point  of 
fact  it  touched  the  shore  of  the  lake  before  it  reached  the  pier,  or 
the  place  where  the  pier  was ;  in  other  words,  whether  there  was 
any  water-line  of  lot  34  north  of  the  north  pier,  and  if  so,  what 
was  the  extent  of  the  water-line. 

Again,  tlie  court  charged,  after  adverting  to  the  recorded  plat, 
and  to  the  question  whether  or  not  it  was  made  in  conformity  to 
the  statutes  of  Illinois,  that,  if  the  jury  should  find  the  plat  was 
not  so  made  and  recorded,  then  they  should  determine,  under  all 
the  evidence  in  the  case,  whether  or  not,  prior  to  the  construction 
of  the  north  pier,  the  dividing  line  between  lots  84  and  35 
touched  the  water  at  a  i>oiut  north  of  where  the  north  pier  was 
subsequently  placed ;  if  it  did,  then  the  court  was  of  opinion  that 
the  owner  of  84  had  a  right  to  follow  the  water  as  the  accretions 
were  formed  on  his  water-line. 

In  these  instructions  we  think  the  court  erred. 

As  we  have  seen,  this  lot  No.  34  was  conveyed  to  the  plaintiff 
the  22d  October,  1835,  and  described  as  included  within  side 
lines  dropped  at  right  angles  from  the  northwest  and  northeast 
corners  on  Water  street,  which  were  sixty  feet  apart,  and  fixed, 
and  extended  in  right  lines  till  they  intersected  the  shore  of  tlie 
lake  below.  The  boundaries,  therefore,  including  and  locating 
the  lot  were  specific  and  complete.  Tlie  north  boundary  was 
marked  on  the  south  side  of  Water  street;  the  side  lines  ex- 
tended according  to  the  plat  at  right  angles  from  Water  street 
to  the  lake ;  the  lake  was  the  southern  boundary  which  closed  tlie 
lines  of  the  lot. 

Now,  in  order  to  determine  what  land  was  conveyed  to  the 
plaintiff  by  his  deed  of  22d  October,  .1835,  all  that  was  neces- 
sary was  to  locate  tlie  lot  upon  the  ground  in  conformity  to  the 
de89riptiou  at  that  date.  The  cbXLs  in  the  deed  having  reference 
to  the  plat,  furnished  the  necessary  data  for  the  location.    There 
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was  (he  fixed  line  north  on  the  ground,  the  lake,  a  natural  object 
south,  and  the  lot  enclosed  between  two  Imes  extending  at  right 
angles  from  the  comers  on  Water  street  to  the  lake. 

If  the  call  for  the  southern  boundary,  instead  of  being  a  lake, 
which  is  a  shifting  line,  had  been  a  permanent  object,  such  as  a 
street  or  wall,  there  could  not  be  two  opinions  as  to  the  location. 
And  yet  the  water-line,  though  it  may  gradually  and  impercep- 
tibly change,  is  just  as  fixed  a  boundary  in  the  eye  of  the  law  as 
the  former.  I  speak  not  now  of  sudden  and  considerable 
changes,  which  are  governed  by  different  principles. 

The  court  below,  as  appears  from  the  instructions  referred  to, 
assumed  that  lot  No.  84  should  be  located  on  the  ground  as  of 
the  time  of  the  survey  and  plat  of  Februaiy,  1888,  some  two 
years  and  nine  months  previous  to  the  conveyance  to  the  plain- 
tiflT,  and  not  at  the  date  pf  that  conveyance ;  and  if  at  that  time 
the  dividing  line  between  84  and  85  would  strike  the  lake  north 
of  where  the  north  pier  of  the  harbor  was  subsequently  built,  so 
as  to  give  a  like  boundary  at  that  time  above  the  pier,  the  plain- 
tiff would  be  enabled  to  take  under  his  deed  not  only  lot  84,  as 
laid  down  on  the  plat,  but  all  subsequent  accretions  by  alluvion 
or  dereliction,  whatever  might  be  the  extent  of  the  new-formed 
land.  By  the  like  assumption  and  process  of  reasoning,  if  the 
present  plaintiff  should  convey  the  lot  with  the  same  specific 
boundaries,  the  north  line  sixty  feet  on  Water  street,  ana  side 
lines  extending  at  right  angles  to  the  lake,  the  deed  would  carry 
with  it  the  whole  of  the  new-made  land  outside  the  lines  of  the 
deed  which  is  now  in  dispute  —  it  being  a  tract  from  one  hun- 
dred and  thirty  to  two  hundred  and  twenty-two  feet  one  way, 
and  some  twelve  hundred  the  other. 

Now,  one  answer  to  this  assumption  is,  that  a  grantee  can 
acquire  by  his  deed  only  the  lands  described  in  it  by  metes  and 
bounds,  and  with  sufficient  certainty  to  enable  a  person  of 
reasonable  skill  to  locate  it,  and  cannot  acquire  lands  outside  of 
the  description  by  way  of  appurtenance  or  accession. 

Lord  Coke  says:  '^A  thing  corporeal  cannot  properly  be  ap- 
purtenant to  a  thing  corporeal,  nor  a  thing  incorporeal  to  a  thing 
mcorporeal."    Coke  Litt  121,  B. 

And  this  court  in  Harris  et  al.  v,  Elliot,  10  Pet.  54,  after 
approving  of  the  maxim  of  Coke,  observed,  that,  according  to 
this  rule,  land  cannot  be  appurtenant  to  land.  In  the  case  of 
Jackson  v.  Hathaway,  15  Johns.  R.  454,  the  court  say,  a  mere 
easement  oiay,  without  express  words  pass,  as  an  incident  to 
the  principal  object  of  the  grant;  but  it  would  be  absurd  to 
allow  the  fee  of  one  piece  of  land  not  mentioned  in  the  deed  to 
pass  as  appurtenant  to  another  distinct  parcel  which  is  expressly 
granted  by  precise  and  definite  boundaries.    See  also  7  Mass.  6. 
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Land  gained  from  the  sea  either  by  allavion  or  dereliction,  if 
the  same  be  hj  little  and  little,  by  amall  and  imperceptible  de- 
grees, belongs  to  the  owner  of  the  land  adjoining.  2  Bl.  Com. 
261-2.  If,  therefore,  the  rule  be  as  supposed  by  the  court  below, 
that  the  boundaries  of  lot  84  must  be  taken  as  it  would  have 
been  located  at  the  time  of  the  plat,  and  the  southern  limit  to 
stop  at  the  water-line  as  it  then  existed,  and  the  subsequent  gain 
by  alluvion  or  dereliction  to  pass  as  appurtenant  to  the  land 
conveyed,  the  grantee  would  find  it  difficult  upon  this  construc- 
tion to  reach  the  lake  at  all.  Certainly  he  could  not,  if  the 
water-line  as  it  then  existed  is  to  be  deemed  the  southern  limit 
as  described  in  his  deed,  provided  alluvial  accretions  had  taken 
place  between  the  survey  and  plat  and  the  date  of  the  deed. 
The  land  thus  formed  belonged  to  the  adjoining  owner  for  ^e 
time  being,  and  we  have  seen  that  the  deed  would  not  pass  it  as 
appurtenant  or  incidental  to  the  land  granted. 

But  tlie  true  answer  to  the  position  assumed,  and  which 
governed  the  trial  below,  is,  that  the  water  boundary  on  the  lake 
is  to  be  deemed  the  true  southern  boundary  of  the  lot  at  the  date 
of  the  conveyance,  as  much  so  as  North  Water  street  was  its 
northern  boundary.  And  the  plaintiff  is  carried  by  his  deed  to 
it,  not  because  of  the  alluvial  deposit,  if  anv,  between  the  water- 
line  at  the  time  of  the  survey  and  plat  and  the  line  at  the  date 
of  the  deed,  having  passed  as  appurtenant  to  the  lot,  but  because 
one  of  the  calls  given  in  tlie  deed  requires  that  the  side  lines 
should  be  thus  extended.  Any  alluvial  accretions  since  the  deed 
belong  to  the  plaintiff  as  owner  of  the  adjoining  land.  Any  past 
accretions  belonged  to  the  then  owner,  and  whoever  sets  up  a 
title  to  them  must  show  a  deed  of  the  same  as  in  the  case  of 
any  other  description  of  land. 

The  case  of  Robert  M.  Lamb  v.  Thomas  C.  Rickets,  11  Ohio, 
811,  exemplifies  the  principle  for  which  we  are  contending.  The 
defendant  had  agreed  to  convey  a  piece  of  land  called  the 
Hamlin  lot,  containing  forty-two  acres  more  or  less,  and  also 
two  other  small  lots  of  ten  acres,  with  a  proviso  if  the  Hamlin 
lot  and  the  two  others  contained  more  than  fifty-two  acres  the 
excess  was  reserved.  The  defendant  conveyed  the  Hamlin  lot, 
and  refused  to  convey  the  other  two.  A  bill  was  filed  to  compel 
a  conveyance.  The  Hamlin  lot  was  bounded  by  one  of  its  lines 
on  the  bank  of  the  Tuscarawas  River,  and  had  been  originally 
conveyed  to  the  defendant,  and  by  him  to  the  plaintiff,  as  con- 
taining forty-two  acres  more  or  less. 

The  defence  set  up  to  the  bill  was,  that  before  the  defendant 
conveyed  the  lot  to  the  plaintiff  large  accessions  had  been  made 
from  the  river  to  the  lot,  and  that  these  alluvial  formations  made 
up  the  quantity  of  fifty-two  acres. 
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The  plaintiff  claimed  that  the  quantity  should  be  determined 
iCccording  to  the  old  boundary  of  the  lot  upon  the  bank  of  the 
liyer,  which  would  be  but  some  forty-two  acres.  But  the  court 
held  that  the  question  was,  not  as  the  bank  of  the  river  was 
twenty-fiye  or  thirty  years  ago,  but  as  it  was 'when  the  Hamlin 
tract  was  conveyed  to  the  plaintiff^  and  estimated  the  quantity 
of  land  conveyed  accordingly. 

Tlie  case  of  6iraud*s  Lessee  v.  Hughes  et  al.  1  Gill  &  John- 
son, 249,  asserts  a  similar  principle.  There  Gist's  inspection,  a 
grant  as  early  as  1782,  was  bounded  by  one  of  its  lines  in  the 
waters  of  the  Patapsco  River,  afterwards  a  basin  of  Baltimore  ; 
the  lines,  however,  were  given  in  the  grant  by  courses  and  dis- 
tances, and  did  not  call  for  the  river.  Hughes  held  under  this 
grant  by  deed  in  1782. 

Before  1812,  the  waters  of  the  Patapsco  had  gradually  re- 
ceded, and  formed  a  body  of  firm  land,  which  had  been  surveyed 
and  patented  by  the  State  to  the  plaintiff.  Tlie  question  was, 
whether  or  not  Hughes  was  entitled  to  this  alluvial  deposit  as 
tlie  adjoining  owner  to  the  river.  It  was  not  doubted  by  the 
counsel  or  court  but  that,  if  the  grant  of  Gist's  inspection  had 
been  bounded  on  the  river,  this  boundary  of  the  tract  would 
have  included  the  land  made  by  the  recession  of  the  water ;  and 
the  court  even  held,  that  as  the  original  location  of  the  tract 
extended  into  the  river,  it  entitled  those  holding  under  it  to  the 
land,  on  the  ground  that  the  principle  governing  these  alluvial 
accretions  gave  them  to  the  adjoining  owner.  In  other  words, 
the  description  in  the  original  grant  gave,  in  legal  effect,  to  the 
grantee,  a  water  boundary ;  and  if  so,  the  boundary  included  the 
accretions. 

Tlie  jury,  therefore,  in  this  case,  should  have  been  directed  to 
inquire  whether  or  not,  at  the  time  of  the  deed  to  the  plaintiff, 
lot  No.  84  had  a  water-line  upon  the  lake  north  of  the  north  pier 
of  the  Chicago  harbor ;  —  in  other  words,  whether  the  line  be- 
tween that  lot  and  No.  85  struck  the  shore  of  the  lake  before  it 
reached  this  pier.  If  it  did,  then  the  question  would  properly 
arise  in  respect  to  its  right  to  a  share  of  the  alluvial  accretions 
formed  since  that  period.  If  it  did  not,  then  no  question  of  the 
kind  could  arise  in  the  case. 

We  think  the  court  also  erred  in  the  rule  laid  down  to  govern 
the  jury  in  the  division  of  the  new-made  land.  That  was,  the 
jury  should  ascertain  the  extent  of  the  water-line  of  84  between 
the  piers  and  the  point  where  the  line  dividing  84  and  85 
touched  the  water.  They  should  also  ascertain  the  extent  of 
the  water-line  of  the  fraction  of  land  south  of  North  Water 
street  and  east  of  85,  and  also  of  85  to  the  point  dividing  84 
and  85 ;  they  would  then  have  the  plaintiils'  and  the  defendant's 
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front  on  the  lake.  They  must  then  ascertain  the  front  on  the 
lake  shore,  as  it  at  present  exists,  and  divide  that  into  as  many 
equal  parts  as  there  are  feet  on  the  old  shore  from  North  Water 
street  to  the  piers,  and  give  to  each  of  the  parties  as  many  of 
these  parts  as  he  had  feet  on  the  old  shore,  and  then  draw  a 
straight  line  from  the  point  of  division  on  the  old  lak^  shore 
to  the  point  thus  determined  as  the  point  of  division  on  the 
present  one. 

We  do  not  perceive  why  North  Water  street  should  have  been 
adopted  as  the  northern  limit  upon  the  old  shore,  as  the  basis  in 
making  the  division,  as  it  appears  from  the  evidence  and  maps 
that  the  alluvial  accretions  extended  mucli  farther  north.  The 
northern  limit  on  the  old  shore  should  have  been  carried  as  far 
as  the  new-made  land  extended,  as  each  riparian  proprietor  was 
entitled  to  his  proper  share,  and  it  was  essential  that  the  entire 
line  be  regarded,  in  order  that  each  might  obtain  his  proportional 
part.  Neither  do  we  perceive  any  reason  for  excluding  the  pier 
shore  of  the  lake  —  tliat  is,  the  shore  along  the  line  of  the  piers 
—  from  measurement,  in  ascertaining  the  extent  of  the  newly 
made  shore.  If  we  disregard  the  artificial  construction  wliich 
occasioned  the  accretions,  the  lake  there  is  as  much  new  shore 
as  any  other  portion  of  it,  and  should  have  been  taken  into  the 
estimate. 

As  no  question  was  made  below  whether  or  not  the  alluvial 
accretions  in  question  were  formed  under  such  circumstances  as 
gave  to  adjoining  owners  a  title  to  them,  we  do  not  intend  to 
express  any  opinion  lipon  that  question. 

The  judgment  of  the  court  below  is  reversed,  with  directions 
that  a  venire  de  novo  issue. 


JOSIAH  SiDDONS  GRIFFITH,  JaMES  S.  ChEW,  AND  MaRT  E.  ChEW, 

HIS  Wife,  Plaintiffs  in  Error,  i;.  John  B.  Bogert,  Abraham 
Mter,  and  Thaddeus  Smith. 

The  law  of  Missoori  allows  the  lands  of  a  deceased  debtor  to  be  sold  under  execu- 
tion, bat  prohibits  it  from  being  done  ontil  after  the  expiration  of  eighteen  months 
from  the  date  of  the  letters  of  administration  npon  his  estate. 
Where  the  letters  of  administration  were  dated  on  the  1st  of  November,  1819,  and  the 
sale  took  place  on  the  1st  of  May,  1821,  the  sale  was  valid.    In  this  case  the  ter- 
mimu  a  quo  should  be  included. 
Moreover,  the  sale  was  ordered  to  take  place  on  that  day  by  a  conrt  of  competent 
,   jnrisdiction,  and  this  makes  the  matter  rem  judtcatam,  and  is  evidence  of  the  con* 
•   straction  which  the  courts  of  Missouri  place  upon  their  laws. 
And,  be^es,  the  question  of  the  regularity  of  a  judicial  sale  cannot  be  nised  collat- 
erally, except  in  case  of  fraud,  in  which  the  purchaser  wu  a  participant. 
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This  case  came  up  by  writ  of  error,  from  the  circuit  court  of 
the  United  States  for  the  district  of  Missouri. 
The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Oriitenden^  for  the  plaintiffi  in  error, 
and  Mr.  Oeyer^  for  the  defendants. 

Those  of  Mr.  CrittenderCs  points,  which  were  included  in  the 
decision  of  the  court,  were  the  two  following :  — 

1.  Because  the  judgments  themselves  were  void,  so  far  as 
they  related  to,  or  affected  the  lands,  tenements,  or  hereditaments 
of  tiie  intestate ;  or,  if  not,  that  the  executions  issued  thereon, 
dated  respectively,  the  28th  of  February,  and  9th  of  April,  1821, 
under  or  in  virtue  of  which  the  sheriff  sold  the  land  in  question, 
were  illegal,  null  and  void,  because  issued  before  the  expiration 
of  eighteen  months  from  the  date  (1st  of  November,  1819)  of 
the  letters  of  administration  of  the  estate  of  said  intestate,  and 
were  therefore  issued  in  direct  violation  of  the  express  provisions 
of  the  before-recited  act  of  the  25th  of  January,  1817  ;  8  Met- 
calf,  602. 

2.  Because  the  sale,  in  virtue  of  which  said  deed  purports  to 
have  been  executed,  was  made  on  the  1st  day  of  May,  1821, 
and  before  the  expiration  of  eighteen  months  from  the  date,  (1st 
of  November,  1819,)  of  the  said  letters  of  administration,  con- 
trary to  the  express  terms  of  the  said  act  of  1817,  and  was, 
therefore,  illegal  and  void. 

Tlie  only  questionable  part  of  this  proposition  is,  whether  the 
Ist  of  May,  1821,  is  a  day  after  the  expiration  of  eighteen 
months  from  the  1st  of  November,  1819,  or  included  in,  and  part 
of  the  period.  The  reasonable  and  le^al  rule  of  computation 
of  time  in  such  cases,  is  to  exclude  the  nrst  day,  that  is,  the  day 
of  the  event  or  act  from  which  the  computation  is  to  be  made. 
It  is  but  the  fraction  of  a  day,  and  the  law  takes  no  notice  or 
account  of  it.  This  is  believed  to  be  the  rule  as  now  settled  by 
judicial  discussions  in  Missouri.  Gantly  i;^  Ewing,  3  How.  707 ; 
Eennon  v.  Osgood,  19  Mo.  R.  60 ;  Blaine  v.  Beehler,  12  Mo. 
R.  477. 

Upon  the  principal  point  in  the  case,  Mr.  Geyer  said :  — 

The  sale  was  made  on  the  1st  of  May,  1821,  which  was  after 
the  expiration  of  eighteen  months,  from  the  death  of  the  intes- 
tate, or  the  date  of  the  letters  of  administration,  (1st  of  Novem- 
ber, 1819,)  construing  the  act  of  1817  according  to  the  rules  and 
principles  which  have  been  recognized  and  applied  in  analogous 
cases.  » 

It  has  been  laid  down  in  many  cases  as  a  general  rule,  that 
where  time  is  to  be  computed  from  an  event  or  an  act,  the  day 
of  the  event  or  the  performance  of  the  act  is  to  be  included. 
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NorriB  V.  The  Hundred  of  the  Gawthry,  Hobart,  189 ;  King^  v, 
Adderly,  Douglass,  463  ;  Castle  v.  Burdett,  8  Term  B.  623 ; 
GlassingtOQ  t;.  Rawliogs,  8  East,  407 ;  Priest  v.  Tarlton,  3  N. 
H.  Rep.  93 ;  Thomas  v.  Afflick,  16  Pa.  R.  14  ;  Robinet  t;.  Gomp- 
ton,  2  La.  An.  R.  856 ;  Pierpoint  v.  Graham,  4  Wash.  C.  C. 
Rep.  232 ;  Arnold  v.  United  States,  9  Cranch,  104. 

lu  some  cases,  the  rule  has  been  held  to  foe,  to  exclude  the  day 
of  the  act  or  event  from  the  computation ;  in  others,  the  day  has 
been  excluded  without  laying  down  any  general  rule.  Eling  v. 
Cumberland,  4  Nov.  and  M.  375 ;  Judd  v.  Fulton,  10  Barl.  117 ; 
Wing  v.  Davis,  7  Maine,  Zl;  Ex  parte  v.  Deane,  2  Co  wen,  605 ; 
Cornell  v.  Moulton,  8  Denio,  12 ;  Snydor  v.  Warren,  2  Cowen, 
618 ;  S.  B.  Mary  Blane  t^.  Beehler,  12  Mo.  R.  477 ;  Kimm  v. 
Osgood's  Administrators,  19  Mo.  R.  60. 

But  it  has  been  denied  that  there  is  any  general  rule,  that  the 
day  of  the  act  or  event  from  which  time  is  to  be  computed  is  to 
be  included  or  excluded,  and  held  that  whether  it  is  to  be  taken 
inclusive  or  exclusive,  depends  upon  the  reason  of  the  tiling,  the 
context,  and  subject-matter.  Lester  v.  Garland,  15  Vesey,  Jr., 
248 ;  Dowling  v.  Foxall,  1  Ball  &  Bealty,  196 ;  Windsor  v. 
China,  4  Maine,  298  ;  Bigelow  t;.  Wilson,  1  Peck,  485  ;  Presbury 
V.  Williams,  15  Mass.  193 ;  Jones  v.  Planters'  Bank,  5  Hum- 
phries, 619 ;  O'Connor  v.  Towns,  1  Texas,  107. 

In  the  earlier  cases,  ^^  from  the  date  "  was  generally  held  to  be 
inclusive,  and  "  from  the  day  of  the  date,"  exclusive,  but  the 
doctrine  now  most  generally  received  is,  that  there  is  no  difTer- 
ence  in  the  two  forms  of  expression,  both  meaning  the  same 
thing ;  and  in  the  computation  of  time  on  promissory  notes  and 
bills  of  exchange,  the  day  of  the  date  has  generally  been  ex- 
cluded ;  in  other  instances,  it  is  held  to  be  inclusive  or  exclusive, 
according  to  the  context  and  subject-matter.  Pugh  v.  Duke  of 
Leeds,  Cowper,  714,  and  cases  there  cited  and  reviewed ;  Rand 
V.  Rand,  4  N.  H.  267 ;  Moore  v.  Bond,  18  Maine,  142 ;  Wilcox 
t;.  Wood,  9  Wend.  346. 

It  appears  to  have  b^en  very  generally  agreed  that  either  the 
first  or  the  last  day  shall  be  included  in  the  computation,  and  in 
no  case  are  both  to  be  excluded  or  included,  unless  the  contract 
or  statute  upon  which  the  question  arises  will  admit  of  no  other 
construction.  Ex  parte  v.  Deane,  2  Cow.  605  ;  Thomas  v.  Af- 
flick, 16  Pa.  R.  14  ;  Sander's  Heirs  v.  Norton,  4  Monroe,  474. 

Upon  a  review  of  the  cases,  it  appears  that  there  is  no  general 
rule  in  computing  time  from  an  act  done  or  an  event,  or  from  a 
date  or  the  day  of  the  date,  that  the  day  is  to  be  inclusive  or 
exclusive ;  but,  according  to  the  adjudged  coses,  whether  the 
day  in  either  case  is  to  be  included  or  excluded,  depends  upon 
the  reason  of  the  thing,  the  subject-matter,  and  the  context. 
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But  tbe  title  of  a  band  fide  purchaser,  at  judicial  sales,  is  not 
afiected  by  any  irregularities  in  the  proceedings  of  the  officer,  or 
in  the  process  under  which  he  sold ;  therefore,  if  the  eighteen 
months  limited  by  the  statute  had  not  expired  at  the  time  of  the 
sale,  under  which  the  defendants  hold,  the  sheriff's  deed  would 
not,  on  that  account,  be  void ;  at  most,  it  would  be  voidable, 
and  could  be  impeached  only  in  a  direct  proceeding,  and  not  in 
a  collateral  action.  All  that  is  necessary  to  support  the  title  of 
a  purchaser  in  an  action  of  ejectment,  is  the  judgment,  execu- 
tion, levy,  and  sheriff's  deed.  Jackson  v.  Steinburg,  1  J.  C.  158 ; 
Jackson  v.  Bartlett,  8  J.  R.  861 ;  Jackson  t;.  Rosevelt,  18  J.  R. 
97 ;  Same  v.  Delaney,  13  J.  R.  585 ;  Same  v.  Robbins,  16  J.  R. 
587 ;  Brown  v.  Miller,  8  J.  J.  Marsh,  489 ;  Lawrence  v.  Sheed, 
2  Bibb,  401 ;  Webber  v.  Stith  A  Cox,  6  Monroe,  101 ;  Day  v. 
Graham,  1  Gel.  (6  111.)  R.  435 ;  Swigart  v.  Harber,  4  Scam,  364 ; 
Ware  v.  Bradford,  2  Al.  R.  676 ;  19  do.  182 ;  State  Bank  r. 
Noland,  18  Ark.  R.  299 ;  Newton  v.  State  Bank,  14  Ark.  R.  9 ; 
Byers  v.  Fowler,  12  Ark.  218 ;  Wheaton  v.  Sexton,  4  Wheat. 
506 ;  Hart  v.  Rector,  7.  Mo.  R.  581 ;  Reed  v.  Heirs  of  Austin,  9 
Mo.  R.  722;  Landes  v.  Perkins,  12  Mo.  R.  254;  Draper  v.  Bry- 
son,  17  Mo.  R.  71 ;  Carson  v.  Walker,  16  Mo.  R.  68 ;  Robiuett 
V.  Compton,  2  La.  An.  R.  856. 

All  the  questions  now  raised  were  before  the  court,  which  was 
a  court  of  competent  jurisdiction,  and  its  acts  cannot  now  be 
impeached.  1  Baldwin,  246 ;  1  Serg.  &  Rawle,  101 ;  8  Serg. 
&  Rawle,  397 ;  2  Pet.  257 ;  10  Pet.  473 ;  2  How.  348. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

The  plaintiiis  claim  the  land  which  is  the  subject  of  controversy 
in  this  suit,  as  heirs  of  Isaac  W.  Griffith,  who  died  seised  of  the 
same  in  1819.  His  estate  was  insolvent.  Judgments  were  ob- 
tained against  his  administrators  in  1820,  executions  were  issued 
thereon,  and  the  property  sold  by  the  sheriff.  The  defendants 
claim  under  the  purchaser  at  this  sale. 

On  the  trial,  the  court  below  instructed  the  jury  ^'  that  the 
sheriff's  deed,  read  in  evidence  under  the  judgments  and  execu- 
tions also  in  evidence,  was  effectual  to  devest  the  title  of  the  heirs 
of  Isaac  H.  Griffith  to  the  land  mentioned  in  said  deed." 

It  is  admitted,  that  in  the  State  of  Missouri  the  lands  of  a 
deceased  debtor  may  be  taken  in  execution,  and  sold  by  the 
sheriff,  in  satisfaction  of  a  judgment  against  the  administrator. 
And  also  that  such  deed  vests  in  the  purchaser  all  the  estate  and 
interest  which  the  deceased  had  in  the  property  at  the  time  of 
his  death.  But  it  is  alleged  that  this  sale  is  ^'  without  authority 
of  law  and  void,"  because  the  execution  was  issued  and  sale 
made  before  the  time  limited  for  stay  of  execution  against  the 
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real  estate  of  a  decedent  The  law  and  the  facts,  on  which  this 
objection  to  the  validity  of  the  sale  is  founded,  are  as  follows :  — 

By  an  act  of  1817,  it  is  provided  that  ^'  all  lands,  tenements, 
and  hereditaments  shall  be  liable  to  be  seized  or  sold  upon  judg- 
ment and  execution  obtained  against  the  defendant  or  defend- 
ants, in  full  life,  or  against  his  or  her  heirs,  executors,  or 
administrators,  after  the  decease  of  the  testate,  or  intestate; 
provided  no  such  land,  tenements,  or  hereditaments  shall  be 
seized  and  sold  until  after  the  expiration  of  eighteen  months 
from  the  death  of  such  ancestor,  or  the  date  of  the  letters  testar 
mentary  or  letters  of  administration,  and  execution  may  issue 
against  such  lands,  tenements,  and  hereditaments,  after  the  death, 
testate  or  intestate,  and  after  the  time  aforesaid,  in  the  same 
manner  as  if  such  person  were  living." 

The  letters  of  administration  on  the  estate  of  Oriffith  are 
dated  on  the  1st  of  November,  1819.  The  sale  was  made  by 
the  sheriff  on  the  1st  of  May,  1821,  on  executions  previously 
issued. 

It  is  contended  that  the  term  of  eighteen  months  from  the  1st 
of  November,  1819,  had  not  expired  on  the  1st  of  May, 
1821,  and  consequently  the  sale  was  without  authority  of  law, 
and  void. 

But  we  are  of  opinion  that  the  assumption  on  which  this  in- 
ference is  based  is  not  correct ;  nor  the  inference  correct,  if  the 
assumption  were  granted. 

If  the  day  on  which  the  letters  of  administration  be  counted 
in  the  calculation,  the  term  of  eighteen  months  had  ^< expired" 
on  the  1st  of  May,  1821. 

Whether  the  terminus  a  quo  should  be  so  included,  it  must  be 
admitted,  has  been  a  vexed  question  for  many  centuries,  both 
among  learned  doctors  of  the  civil  law  and  the  courts  of  Eng- 
land and  this  country.  It  has  been  termed  by  a  writer  on  civil 
law  (Tiraqueau)  the  conlroversia  controversissima. 

In  common  and  popular  usage,  the  day  a  quo  has  always  been 
included,  and  such  has  been  the  general  rule  both  of  the  Roman 
and  common  law.  The  latter  admits  no  fractions  of  a  day ; 
the  former,  in  some  instances,  as  in  cases  of  minority,  calculated 
de  momento  en  momentum.  The  result  of  this  subdivision  was 
to  comprehend  a  part  of  the  terminus  a  quo.  But  in  cases  where 
fractions  of  a  day  were  not  admitted,  as  in  those  of  usucaption 
or  prescription,  a  possession  commencing  on  the  1st  of  January, 
and  ending  on  the  81st  of  December,  was  counted  a  full  year. 
It  was  in  consequence  of  the  uncertainty  introduced  on  this 
subject  by  the  disquisitions  and  disputes  of  learned  professors, 
that  Gregory  IX.,  in  his  decretals,  introduced  the  phrase  of  ^'  a 
year  and  a  day,"  in  order  to  remove  the  doubts  Uius  created,  as 
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to  whether  the  dies  a  quo  should  be  included  iu  the  term.  It  thus 
maintained  the  correctness  of  the  common  usage,  while  it  satis- 
fied the  doubts  of  the  doctors. 

The  earlier  cases  at  common  law  show  the  adoption  of  the 
popular  usage  as  the  general  rule,  but  many  exceptions  were  in- 
trcMluced  in  its  application  to  leases,  limitations,  <bc.,  where  a 
forfeiture  would  ensue.  But  the  cases  are  conflicting,  and  have 
established  no  fixed  rule  as  to  such  exceptions.  -  Lord  Mansfield 
reviews  tiie  cases  before  his  time,  in  Pugh  v.  Leeds,  Cowp.  714, 
and  comes  to  the  conclusion  ^Uhat  the  cases  for  two  hundred 
years  had  only  served  to  embarrass  a  point  which  a  plain  man 
of  common  sense  and  understanding  would  have  no  difficulty  in 
construing." 

The  rule  he  lays  down  in  that  case  is,  **  that  courts  of  justice 
ought  to  construe  the  words  of  parties  so  as  to  efiectuate  their 
deeds  and  not  destroy  them ;  and  that,  *from'  the  date,  may  in 
vulgar  use,  and  even  in  strict  propriety  of  language,  mean  either 
inclusive  or  exclusive." 

It  would  be  tedious  and  unprofitable  to  attempt  a  review  of 
the  very  numerous  modem  decisions,  or  to  lay  oown  any  rules 
applicable  to  all  cases.  Every  case  must  depend  on  its  own 
circumstances.  Wliere  the  construction  of  the  language  of  a 
statute  is  doubtful,  courts  will  always  prefer  that  which  will 
confirm  rather  than  destroy  any  bond  fide  transaction  or  title. 
The  intention  and  policy  of  the  enactment  should  be  sought  for 
and  carried  out.  Courts  should  never  indulge  in  nice  gram- 
matical criticism  of  prepositions  or  conjunctions,  in  order  to 
destroy  rights  honestly  acquired. 

In  the  present  case  there  is  no  reason  for  departing  from  the 
general  rule  and  popular  usage  of  treating  the  day  from  which 
the  term  is  to  be  calculated,  or  *^  terminus  a  quoy^  as  inclusive. 
The  object  of  the  legislature  was  to  give  a  stay  of  execution  for 
eighteen  months,  in  order  that  the  administrator  might  liave  an 
opportunity  of  collecting  the  assets  of  the  deceased  and  apply- 
ing them  to  the  discharge  of  his  debts.  The  day  on  which  the 
letters  issue  may  be  used  for  this  purpose  as  efTectually  as  any 
other  in  the  year.  The  rights  of  the  creditor  to  execution  are 
restrained  by  the  act,  for  the  benefit  of  the  debtor's  estate.  The 
administrator  has  had  the  number  of  days  allowed  to  him  by  the 
statute  to  collect  his  assets  and  pay  the  debts.  The  construc- 
tion which  would  exclude  the  day  of  the  date  is  invoked,  not  to 
avoid  a  forfeiture  or  confirm  a  title,  but  to  destroy  one,  obtained 
by  a  purchaser  in  good  faith  under  the  sanction  of  a  public 
judicial  sale. 

If  the  statute  in  question  were  one  of  limitation,  whereby  the 
remedy  of  the  creditor  would  have  been  lost,  unless  execution 
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had  issued  and  sale  been  made  within  the  eighteen  months, 
probably  a  different  construction  might  have  prevailed.  Yet, 
even  in  such  a  case,  the  precedents  conflict  (See  Cornell  v. 
Moulton,  8  Denio,  12 ;  and  Presbury  v.  Williams,  15  Mass.  198.) 

But,  if  the  correct  application  of  the  rule  to  the  present  case 
were  doubtful,  the  fact  that  this  question  was  raised  and  decided 
by  the  court  between  the  parties  to  the  judgment,  and  that  the 
court  after  considering  the  question,  ordered  the  sale  to  be 
made  on  the  1st  of  May,  would  be  conclusive,  not  only  as  res 
judicata  inter  partes^  but  as  evidence  of  the  received  construc- 
tion by  the  courts  of  Missouri,  which  it  would  be  an  abuse  of 
judicial  discretion  now  to  overturn. 

Finally,  there  is  another  view  of  this  case  which  is  conclusive, 
as  regards  tins  and  all  other  objections  taken  by  the  counsel  to 
the  validity  of  the  sheriff's  deed.  It  is  the  well-known  and 
established  rule  of  law  in  Missouri  and  elsewhere,  that  a  judicial 
sale  and  title  acquired  under  the  proceedings  of  a  court  of  com- 
petent jurisdiction  cannot  be  questioned  collaterally,  except  in 
case  of  fraud,  in  which  the  purchaser  was  a  participant.  (See 
Orignon  v.  Astor,  2  How.  819.)  The  cases  of  Reed  t;.  Austin, 
9  Mo.  R.  7^2 ;  of  Landes  v.  Perkins,  12  Mo.  239 ;  Carson 
V,  Walker,  16  Mo.  68,  and  Draper  t;.  Bryson,  17  Mo.  71,  show 
that  this  principle  of  the  common  law  is  the  received  and  estab- 
lished doctrine  of  the  courts  of  Missouri. 

The  slieriff's  deed  in  the  present  case  is  founded  on  a  regular 
judgment  in  a  court  of  competent  jurisdiction,  and  an  execution 
on  said  judgment  issued  by  authority  of  the  court,  and  levied  on 
property  subject  by  law  to  be  taken  and  sold  to  satisfy  the  judg- 
ment. The  writ  authorized  the  sheriff  to  sell ;  a  sale  was  made 
in  pursuance  thereof  by  the  sheriff,  and  a  deed  executed  to  the 
purchaser,  which  was  afterwards  acknowledged  in  open  court 
according  to  law.  At  this  time,  all  parties  interested  could  and 
would  have  been  heard  to  allege  any  irregularity  in  the  proceed- 
ings that  would  justify  the  court  in  setting  it  aside.  The  objec- 
tions to  this  sale  do  not  reach  the  power  of  the  court,  or  the 
authority  of  the  sheriff  to  sell.  The  issuing  of  an  execution  on 
a  judgment  before  the  stay  of  execution  has  elapsed,  or  after  a 
year  and  day  without  reviving  the  judgment,  the  want  of  proper 
advertisements  by  the  sheriff,  and  other  like  irregularities,  may 
be  sufficient  ground  for  setting  aside  the  execution  or  sale,  on 
motion  of  a  party  to  the  suit,  or  any  one  interested  in  the  pro- 
ceedings ;  but  when  the  objections  are  waived  by  them,  and  the 
judicial  sale  founded  on  these  proceedings  is  confirmed  by  tlie 
court,  it  would  be  injurious  to  the  peace  of  the  community  and 
the  security  of  titles  to  permit  such  objections  to  the  title  to  be 
heard  in  a  collateral  action. 
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On  every  view  of  the  case,  we  are  of  opinion  that  the  title  of 
the  purchaser  is  protected  by  the  established  rules  of  law,  and 
that  there  was  no  error  in  the  instructions  given  to  the  jury  by 
the  court  below. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 


Edwin  C.  Littlb  and  Oliver  Soovill,  Appellants,  v.  Levi 
W.  Hall,  Anthony  Gould,  David  Banes,  William  Gould, 
AND  David  Banes,  Jb. 

On  the  27tli  of  December,  1847,  Geom  F.  Comsftock  was  appointed  state  reporter, 
under  a  atatate  of  the  State  of  New  York,  which  office  he  held  antil  the  27th  of 
December,  185L 

During  his  term  of  office,  m.  in  1850,  he,  in  conjnnction  with  the  comptroller  and 
secretary  of  the  State,  acting  under  the  aathoritj  of  a  statute,  made  an  agreement 
with  certain  persons,  that  for  five  years  to  come  the^  should  have  the  publication 
of  the  decisions  of  the  court  of  appeals  and  the  exdnsiTe  benefit  of  the  copyright. 

At  the  expiration  of  Kr.  Comstock's  term,  vis.  on  the  27th  of  December,  1851,  he 
had  in  his  possession  sundry  manaseript  notes,  and  the  decisions  made  at  the  ensu- 
ing January  term  were  also  placed  in  his  hands  to  be  reported.  Out  of  these 
materials  he  made  a  volume,  and  sold  it  upon  his  own  private  account. 

Whatever  remedy  the  first  assignees  may  have  had  ac&inst  Mr.  Comstock  individually, 
thev  are  not  to  be  considered  as  the  legal  owners  of  the  manuscript,  under  the  copy- 
right act  of  congress,  and  are  not  entided  to  an  injunction  to  prevent  the  publication 
and  sale  of  the  volume. 

This  was  an  appeal  from  the  circuit  court  of  the  United  States 
for  the  northern  district  of  New  York. 

The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  JUf*.  Sewardy  for  the  plaintiffs  in  error,  and 
Mr.  Haven,  for  the  defendants. 

Mr.  Seward  made  the  following  points :  — 

1.  Comstock,  by  accepting  the  office  of  state  reporter,  and  act- 
ing under  it,  and  by  uniting  with  the  secretary  of  state  and 
comptroller  in  the  contract  with  the  appellants  of  April  20, 1850, 
must  be  deemed  to  have  accepted  the  terms  and  conditions  of 
the  act  of  April  11,  1848,  and  of  April  9,  1850.  And  those 
statutes  operated,  by  reason  of  such  acquiescence  on  his  part,  to 
vest  in  the  State  of  New  York  all  the  interest  and  right  which 
he  might  have,  as  author,  in  any  reports  of  decisions  of  the  court 
of  appeals  wliich  should  be  prepared  by  him  as  reporter ;  and 
the  State  became  the  absolute  oii^ner  thereof. 

2.  By  the  contract  made  by  the  state  reporter,  the  secretary 
of  state,  and  the  comptroller,  on  behalf  of  the  State,  with  the 
appellants,  the  interest  of  the  State  in  all  matter  constituting 
tlie  reports  to  be  made  by  Comstock,  as  reporter,  was  equitably 
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and  legally  vested  in  the  appellants,  for  the  purpose  of  being 
published  exclusivelj  by  them  during  the  term  specified  in  the 
contract. 

8.  The  appellants,  by  the  operation  of  the  contract,  and  of  the 
laws  of  the  State  in  pursuance  of  which  it  was  made,  became 
the  legal  assignees  and  proprietors  of  the  manuscript  matter  pre* 
pared  by  Gomstock  as  state  reporter,  under  the  ninth  section  of 
the  law  of  congress  of  1881,  which  right  was  exclusive  of  all 
othei*s  during  the  continuance  of  the  contract  The  exclusive 
copyright  was  the  exclusive  right  to  publish  the  manuscripts. 

This  proposition  is  a  legal  deduction  from  the  two  former 
propositions  already  established, 

4.  Volume  4  of  Comstock's  Reports  was  covered  by  the  con- 
tract, as  to  all  the  matter  that  it  contained,  and  so  was  subject  to 
the  exclusive  right  of  the  appellants  to  ^e  manuscript  matter 
prepared  by  the  reporter,  and  incorporated  into  the  work. 

•  The  expiration  of  Comstock's  term  of  office  did  not  alter  his 
liability  in  this  respect.  True,  he  could  not  be  required  to  pre- 
pare the  decisions  for  publication,  and  to  furnish  notes  and 
references ;  but, 

1.  If  he  did  not  do  this,  he  must  hold  the  materials  subject 
to  the  order  of  his  successor,  who  must  do  the  labor ;  or,  if  he 
did  use  them,  and  prepare  them  for  publication  with  notes  and 
references,  then  the  materials  and  additional  matter,  being  incor- 
porated together,  and  so  prepared  according  to  the  contract,  must 
pasd,  under  the  contract,  to  the  appellants. 

Had  Cbmstock  died  during  his  term  of  office,  the  trust  and 
bailment  would  have  remained  attached  to  the  materials  in  the 
hands  of  his  executors.  A  trust  would  have  resulted  to  the 
State  a  right  of  action,  legal  or  equitable,  to  the  appellants, 
when  the  purpose  for  which  he  received  the  materials  failed  to 
take  effect.    (2  Fonblanque,  118.) 

It  is  wholly  unimportant  tliat  Gomstock  might,  either  while 
in  office,  or  after  going  out  of  office,  have  acquired  similar  mate- 
rials by  other  means. 

1st.  As  he  would  in  that  case  have  used  similar  materials,  as 
the  basis  for  labor  to  be  performed  for  the  appellants  under  the 
contract,  and  as  he  had  received  an  equivalent  in  advance  for 
that  labor,  either  the  labor  must  be  done  for  their  benefit  or  not 
at  all. 

2d.  But  in  point  of  fact,  he  received  these  specified  materials 
as  a  trustee  and  bailee,  and  be  must  be  held  to  the  obligations 
they  created. 

These  are  principles  so  familiar,  and  they  so  fully  pervade 
every  branch  of  jurisprudence,  equally  the  law  and  equity,  that 
references  to  authorities  would  seem  superflous.    But  for  con- 
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▼enienoe,  refer  to  Hill  ou  Trustees,  172,  282,  509,  2  Yesey,  498 ; 
Taylor  v.  Plumer,  8  Maale  A  Selwyn,  562,  567,  574 ;  Adair  v. 
Shew,  1  Schoale  &  Lefroy,  262  ;  Story  on  Equity  Jurispru- 
dence, §  588,  &0.J  1,257,  1,258,  1,261 ;  Kane  v.  Bloodgood,  7 
Johnson's  Ch.  Reports,  110,  where  it  is  held  that  every  deposit 
is  a  trust,  and  that  every  person  who  receives  money  to  be  paid 
to  another,  or  to  be  applied  to  a  particular  purpose  to  which  he 
does  not  apply  it,  is  a  trustee.  So  the  principle  adopted  in  the 
case  of  a  tenant,  that  he  cannot  deny  the  title  of  his  landlord  so 
long  as  he  retains  possession,  but  must  surrender  the  premises, 
and  place  himself  in  hostility  to  his  landlord,  before  he  can  set 
up  a  title  in  himself,  is  founded  on  the  very  contract  of  tenancy 
Itself.  (Nelson,  Gh.  J. ;  Phelan  and  wife  v.  Kelly,  25  Wend. 
892.  See  also  Massey  v.  Davis,  2  Yesey,  Jr.,  818,  820 ;  East 
India  Oo.  v.  Hinchman,  t  Yesey,  Jr.,  289.) 

5.  It  is  in  evidence,  that  Mr.  Comstock  has  commenced,  and 
still  has  pending,  an  action  to  establish  his  right  to  the  office  of 
state  reporter,  at  this  time.  This  claim  of  continuance  in  office 
is  utterly  inconsistent  with  the  position  of  individual  and 
private  right,  action,  and  interest,  in  regard  to  volume  4,  set  up 
by  the  respondents,  and  is  conclusive  against  him  and  them, 
that  volume  4  was  prepared  by  him  as  state  reporter,  and  sub- 
ject to  the  operation  of  the  contract.  Exhibit  A.  —  (Lord  Chan- 
cellor, in  2  Yesey,  Jr.j  696 ;  1  Swanston,  Note  (a)  to  p.  881 ; 
Corny n*s  Digest,  Election,  C.  I.) 

Comstock  has  made  his  election  to  claim  and  hold  the  office 
of  state  reporter,  with  full  knowledge  of  his  rights,  and  he  is 
bound  by  it. 

6.  There  is  no  proof  of  any  acquiescence  by  the  appellants  in 
the  claim  of  Mr.  Comstock,  by  which  he  was  misled  or  induced 
to  incur  expense. 

Mr.  Sdvetiy  for  defendants  in  error,  made  the  following 
points :  — 

1.  There  is  no  question  of  copyright  or  of  property  in  man- 
uscripts involved  in  the  case,  and  the  plaintiffs'  claim  does  not 
fall  within  the  provisions  of  any  of  the  acts  of  congress,  and 
this  is  fatal  to  the  plaintiffs'  case. 

I.  The  laws  of  the  United  States  afford  remedies,  and  the 
federal  courts  have  jurisdiction  only  in  favor  of  the  '*  author"  of 
a  book  or  *^  his  legal  assigns,"  or  tlio  "  author  or  legal  proprietor  " 
of  a  manuscript.  Of  course,  a  book  or  manuscript  belongs  pri- 
marily under  the  copyright  laws  to  the  author.  The  plaintiflb 
not  being  the  "  author,"  must  therefore  deduce  from  him  a 
"  legal  "  right  and  title  to  the  book  or  manuscript,  or  else  they 
cannot  sustain  their  bill  in  the  federal  courts.    If  they  can  allege 
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any  other  rights  which  have  been  yiolatedy  these  must  be  as- 
serted in  the  state  courts,  and  on  some  general  principle  of 
equity  or  of  law.  See  the  opinion  of  the  circuit  court,  which 
proceeds  very  much  on  this  ground.  See  also  laws  of  the  United 
States,  2  sess.  21  Cong.  1831,  p.  11,  §§  1,  9 ;  2  Kent,  Comm.  (6th 
ed.)  879.  Claik  v.  Price,  2  Wilson,  Oh.  R.  157.  JoUie  v.  Jaques, 
1  Blatch.  618,  627. 

II;  But  the  strongest  manner  in  which  the  plaintiffs  can  state 
their  case  is  to  allege  that  the  notes,  references,  and  manuscript 
matter  composed  by  Mr.  Comstock,  and  contained  in  the  book 
in  question,  fall  within  the  purview  of  their  contract  for  the 
publication  of  the  State  Reports  to  be  composed  by  the  state 
reporter.  We  say  the  strongest,  because  this  assumes  the  pre- 
cise fact  controverted,  to  wit,  that  Mr.  Comstock's  labors  upon 
this  book  were  official  and  not  private.  It  is  not  pretended  of 
course  that  the  plaintiffs,  under  their  contract  with  the  state 
officers,  could  have  any  interest  in  the  labors  of  Mr.  C,  or  any 
one  else  as  a  private  reporter. 

in.  Assuming  then  this,  the  best  statement  of  the  plaintiffs' 
case,  to  be  true,  it  only  follows  that  the  contract  with  the  plain* 
tiffs  has  been  violated,  affording  perhaps  a  just  ground  of  action 
or  claim  against  the  State  of  New  York-,  or  its  agents  who  made 
the  contract.  But  it  by  no  means  follows  that  the  plaintiffs 
have  the  ^^  legal  *'  title  to,  or  are  "  the  legal  proprietors  "  of  the 
book  or  of  the  manuscript  in  question.  At  the  time  of  the  con« 
tract,  no  part  of  the  work  was  composed.  The  agreement, 
therefore,  was  simply  executory,  and  could  vest  no  title  or  actual 
property  in  that  which  had  no  existence. 

2.  But  the  case  is  not  such  as  has  been  thus  far  assumed.  In 
fact,  Mr.  Comstock  was  not  in  the  service  of  the  State.  He 
was  a  private  citizen,  and  another  person  held  the  office  of  state 
reporter,  and  received  the  salary  annexed  thereto.  In  fact,  also, 
Mr.  Comstock,  at  no  period  of  his  labors  on  this  book,  pretended 
to  be  acting  for  the  State,  or  the  plaintifi^.  Being  a  private  cit- 
izen, in  fact,  before  he  began,  he  distinctly  announced  that  he 
should  not  prepare  the  work  for  the  State  or  the  plaintiffs,  but 
should  do  it  in  his  private  character,  and  would  sell  it  as  his  own 
property.  After  he  began,  he  employed  the  stereotype  printer 
on  his  private  account.  Still  later,  he  invited  proposals  to  buy 
the  work  as  his  own,  and,  among  others,  invited  the  plaintiffs  ; 
and  finally  he  sold  it  as  his  own,  thus  maintaining  from  the  be- 
ginning to  the  end  an  open  consistency  of  conduct,  a  course  of 
conduct  at  the  time  called  in  question  by  no  one,  not  even  the 
plaintiffs,  who  now  seek  to  appropriate  the  result  of  his  labors 
as  their  property. 

8.  What  has  been  thus  far  said,  it  is  believed,  shows  that  the 
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plaintifis,  in  the  most  favorable  views  which  can  be  taken  of  their 
casei  have  no  sach  title  as  will  sustain  their  bill,  nor  indeed  any 
title  at  all,  whatever  may  be  said  of  the  defendants,  their  posi- 
tion, and  that  of  their  vendor,  Mr.  Comstock.  We  shaU  now 
speak  of  them  and  of  him,  especially  of  his  position  and  rela- 
tions to  the  subject,  placing  the  facts  and  circumstances  of  the 
case  in  the  light  in  which  we  regard  them,  and  demonstrating, 
if  we  can,  that,  upon  every  principle  of  law  and  justice,  the  copy- 
right of  the  book  in  question  is  with  the  defendants. 

4.  The  complainants  are  equitably  estopped  from  claiming  the 
relief  asked  for  in  their  bill. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  decree  of  the  circuit  court  of  the 
United  States  for  the  northern  district  of  New  York. 

A  want  of  jurisdiction  to  sustain  this  appeal  was  alleged  by 
counsel,  as  it  does  not  appear  from  the  record  that  the  amount 
in  controversy  exceeds  the  sum  of  two  thousand  dollars;  but 
this  objection  was  obviated  by  an  affidavit,  which  stated  tliat  the 
amount  claimed  by  the  plaintiffi  exceeds  that  sum. 

This  bill  was  filed  under  the  copyright  act,  to  enjoin  the  de- 
fendants from  publishing  and  selling  the  fourth  volume  of  Oom- 
stock's  Reports. 

The  plaintifis,  who  are  publishers  and  booksellers  at  Albany, 
New  York,  represent  that,  on  the  20th  of  April,  1850,  they  en- 
tered into  an  agreement  with  Washington  Hunt,  comptroller, 
Christopher  Morgan,  secretary,  and  George  F.  Comstock,  re- 
porter, of  the  State  of  New  York,  as  required  by  statute,  that 
they  should  have  the  publication,  for  the  term  of  five  years,  of 
the  decisions  of  the  court  of  appeals,  and  the  exclusive  benefit 
of  the  copyright,  to  be  taken  out  in  behalf  of  the  State,  of  the 
notes  and  references,  and  other  matter  furnished  by  the  reporter, 
connected  with  said  decisions ;  and  that  instrument  was  declared 
to  be  an  assignment  and  transfer  of  the  copyright  of  the  matter 
so  published,  which  should  consist  of  volumes  of  not  less  than 
five  hundred  pages  each. 

On  the  27th  of  December,  1847,  (Jeorge  P.  Comstock  was 
appointed  state  reporter  for  three  years,  and  until  his  successor 
was  appointed  and  qualified,  at  a  salary  of  9  2,000  per  annum. 
He  was  to  have,  under  the  law,  no  interest  in  the  reports,  but 
the  copyright  of  his  notes,  references,  and  abstracts  of  arguments, 
was  to  be  taken  in  the  name  of  the  secretary  of  state,  for  the  ben- 
efit of  the  people  of  New  York.  The  law  forbade  the  reporter 
and  all  other  persons  from  acquiring  a  copyright  in  the  reports, 
but  declared  they  might  be  republished  by  any  person. 

Mr.  Comstock's  term  of  office  expired  on  the  27th  of  Decem- 
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ber,  1850,  and  his  successor,  Henry  B.  Selden,  Esq.,  was  ap- 
pointed to  succeed  him  on  the  17th  of  January,  1851.  Mr.  Oom- 
stock  questioned  the  validity  of  his  appointment,  and  the  matter 
was  referred  to  the  judges  of  the  court  of  appeals,  then  in  ses- 
sion at  Albany,  who  decided  that  Mr.  Selden  was  duly  appointed. 
He  took  the  oath  on  the  2l8t  of  January,  1851,  and  immediately 
entered  upon  the  duties  of  his  office. 

Mr.  Comstock  published  three  volumes  of  his  reports ;  and 
having  in  his  hands,  at  the  expiration  of  his  office,  opinions  of 
the  court  to  make  half  or  more  of  another  volume,  on  the  sug- 
gestion of  the  judges,  and  with  the  consent  of  Mr.  Selden,  the 
opinions  of  ttie  January  term  were  delivered  to  him,  that  he 
might  complete  his  fourth  volume.  At  the  time  of  this  arrange* 
ment,  he  had  made  no  preparation,  by  notes,  Ac.,  for  this  vol- 
ume, and  did  not  commence  the  work  until  some  months  after- 
wards. 

After  he  had  made  considerable  advance  in  tlie  preparation  of 
this  volume,  he  invited  proposals  for  the  purchase  of  the  copy- 
right ;  and  although  the  plaintiffs,  in  conversation  with  him,  said 
they  would  give  as  much  as  any  other  persons ;  yet  they  made 
no  proposal,  as  they  were  apprehensive  it  might  affect  the  con- 
tract for  the  publication  of  the  reports,  as  above  stated.  The 
defendants  purchased  the  copyright,  for  which  they  paid  $  2,500. 
At  a  large  expense,  they  prepared  stereotypes  for  the  work,  and 
printed  it. 

The  plaintiffs,  so  soon  as  the  volume  was  published,  com- 
menced a  republication  of  it,  and  filed  this  bill  to  enjoin  the  de- 
fendants from  selling  their  edition.  Previous  to  the  publication 
of  the  third  volume  of  Comstock's  Reports,  the  secretary  of  state 
had  the  copyright  of  the  head-notes,  references,  £c.,  entered  by 
the  clerk  of  the  district  court  of  the  United  States,  for  the  ben- 
efit of  the  State ;  and  the  complainants  had  a  similar  entry 
made,  to  secure  the  copyright  to  the  State,  of  the  fourth  volume.. 
This  was  not  done  by  the  secretary  of  state,  as  the  law  directed, 
and  it  seems  it  was  not  sanctioned  by  him,  as  he  was  doubtful 
whether  he  had  the  power  to  do  so. 

The  9th  section  of  the  copyright  act  of  the  3d  of  February, 
1881,  provides  '*  that  any  one  who  shall  print  or  publish  any 
manuscript  whatever  without  the  consent  of  the  author  or  legal 
proprietor  first  obtained  as  aforesaid,"  "  shall  be  liable  to  suffer 
and  pay  to  the  author  or  proprietor  all  damages  occasioned  by 
such  injury,"  Ac. 

At  common  law,  an  author  has  a  right  to  his  unpublished 
manuscripts  the  same  as  to  any  other  property  he  may  possess, 
and  this  statute  gives  him  a  remedy  by  mjunction  to  protect  this 
right. 
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A  formal  transfer  of  a  copyright  bj  the  supplementary  act  of 
the  80th  of  June,  1884,  is  required  to  be  proved  and  recorded  as 
deeds  for  the  conveyance  of  land,  and  such  record  operates  as 
notice. 

After  the  expiration  of  his  official  term,  Oomstock  did  not  and 
could  not  act  as  reporter.  His  successor,  having  been  appointed 
and  qualified,  discharged  the  duties  of  the  office  and  received 
the  salary.  As  many  of  the  opinions  of  the  court  were  in  the 
hands  of  Comstock  when  his  office  expired,  it  might  have  been 
made  a  question  whether  he  could  not  publish  the  fourth  volume 
as  reporter.  This  would  have  given  to  the  State  a  continuous 
report  of  the  decisions  of  the  court  of  appeals,  as  the  law  con- 
templated, with  the  copyright  of  the  notes,  &c.,  secured  for  the 
benefit  of  the  people  of  the  State.  If  the  opinions  of  the  court 
came  into  his  hands  during  his  continuance  in  office,  there  would 
seem  to  be  no  impropriety  in  his  publishing  them,  as  filling  up 
the  measure  of  his  term. 

But  it  seems  a  different  view  was  taken  by  the  late  reporter. 
As  his  term  of  office  had  expired,  he  was  unwilling  to  publish 
the  fourth  volume  without  compensation  for  his  labor.  This 
changed  his  relations  with  the  plaintiffi,  as  that  contract  was 
made  as  reporter,  and  on  the  supposition  that  he  would  be  con- 
tinued in  that  office.  Under  that  contract,  the  complainants  had 
the  advantage  of  publishing  the  reports  for  the  price  stipulated, 
but  any  one  was  at  liberty  to  republish  them. 

The  fourth  volume  was  published  by  Mr.  Comstock  as  an  in- 
dividual, he  having  secured  to  himself  the  copyright.  This 
probably  insured  to  the  purchaser  of  the  right  the  republication 
of  the  work  for  the  term  of  twenty-eight  years.  Under  the 
agreements  made  with  the  plaintifis,  they  had  only  the  profit  of 
their  contract. 

Whether  the  plaintiffs  may  not  have  a  remedy  on  their  con- 
tract with  Mr.  GomstoQ^  in  the  local  tribunals  of  the  State,  is 
not  a  question  before  us.  Our  only  inquiry  is,  whether  any  re- 
lief can  be  given  by  this  court  under  the  copyright  act.  Where 
a  case  arises  under  that  act,  we  have  jurisdiction,  though  both 
the  parties,  as  in  this  case,  are  citizens  of  the  same  State.  But 
if  the  act  do  not  give  the  remedy  sought,  we  can  only  take 
jurisdiction  on  the  ground  that  the  controversy  is  between  citi- 
zens of  different  States. 

Were  the  plaintiffs  the  legal  proprietors  of  the  manuscript 
from  which  the  fourth  volume  of  Gomstock's  Reports  was  pub- 
lished ?  The  plaintiffs  rely  upon  their  contract  with  the  comp- 
troller, the  secretary  of  state,  and  Mr.  Comstock,  the  reporter. 
In  that  contract  it  is  said,  ^'  this  instrument  is  declared  to  be  an 
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assignment  and  transfer  of  the  copyright  of  the  matter  so  pub- 
lished to  the  parties  of  the  second  part/' 

This  contract  was  made  with  Mr.  Comstock  as  reporter,  and 
the  plaintijBs  agreed  to  publish  the  work  in  volumes  containing 
five  hundred  pases  each,  to  have  them  well  bound  in  calf,  the 
types,  paper,  ana  the  entire  execution,  to  be  equal  to  Denio's 
Reports ;  the  work  to  be  done  under  the  superintendence  of  the 
reporter ;  copies  to  be  furnished  to  certain  officers  of  the  State, 
and  the  publishers  were  to  keep  the  volumes  for  sale  at  two  dol- 
lars and  fifty  cents  per  copy ;  and  in  all  things  they  were  bound 
to  comply  with  the  statutes  of  the  State. 

Oomstock  could  not  have  published  the  work  as  reporter  with- 
out the  consent  of  the  court  of  appeals,  and  also  the  secretary 
of  state,  who  was  required  to  secure  the  copyright  to  the  State ; 
and  for  his  labor  in  preparing  the  notes,  references,  &c.,  and  su- 
perintending the  pnnting,  he  could  have  received  no  compen- 
sation. 

Without  saying  what  efiect  might  have  been  given  to  the 
contract  had  the  relation  of  the  parties  remained  unchanged,  we 
are  unable  to  say,  as  the  case  now  stands  before  us,  that  the 
plaintiff  were  the  legal  owners  of  the  manuscript  withiir  the 
copyright  law*  The  contract  was  made  by  Comstock  as  re- 
porter, whose  duties  were  regulated  by  law ;  and  the  obligations 
of  the  complainants  as  publishers  were  embodied  in  the  contract, 
and  were  incompatible  with  any  publication  on  private  account. 

The  entire  labor  of  the  work  was  performed  by  Comstock, 
not  as  reporter,  but  on  his  own  account.  It  is,  we  think,  not  a 
case  for  a  specific  execution  of  the  contract ;  and,  in  effect,  that 
is  the  object  of  the  bill.  This  result  has  not  been  brought  about 
by  the  acts  of  Comstock.  He  may  have  been  imprudent  in  ex- 
tending his  contract  unconditionally  beyond  the  term  of  his 
office.  But  in  doing  so  he  has  an  apology,  if  not  an  excuse,  by 
being  associated  in  making  the  contract  with  two  high  function- 
aries of  the  State.  Under  the  changed  relation  of  the  parties, 
the  plaintiffs  cannot  be  considered  as  the  legal  owners  of  the 
manuscript  for  the  purposes  of  the  contract  under  the  copyright 
law. 

Whatever  obligation  may  arise  from  the  contract  under  the 
circumstances  as  against  Comstock  must  be  founded  on  his 
failure  to  furnish  the  manuscripts  to  the  plaintifis,  and  of  such 
a  case  we  can  take  no  jurisdiction  as  between  the  parties  on  the 
record. 
The  decree  of  the  circuit  court  is  affirmed. 
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James  M.  Oooper,  Plaintiff  in  Ebbob,  v.  Enoch  0.  Robebtb. 

It  hat  alwayi  been  a  eherifbed  policr  with  the  g;oTerDmeiit  of  the  United  States  to 
appropriate  the  section  nambered  sixteen  in  every  township  of  land  for  the  nse  of 
sdioou. 

Beserratioos  were  made  in  the  sale  of  other  lands  whidi  contained  salt  springs  or  lead 
mines,  bnt  not  in  tlie  appropriation  of  section  sixteen  for  schools. 

When  the  State  of  Michigan  was  admitted  into  the  Union,  it  was  npon  the  condition 
that  eyerr  section  nambered  sixteen  in  every  township  of  the  pnblic  lands,  and 
where  snch  section  has  been*  sold  or  otherwise  disposed  of,  other  lands  eqaivalent 
thereto,  and  as  contlgnons  as  may  be,  shall  be  granted  to  the  State  for  the  nse  of 
schools. 

When  the  lands  are  sorveyed  and  marked  out,  the  title  of  the  State  attaches  to  No.  16, 
and  if  there  be  no  legal  impediment,  becomes  a  legal  title. 

The  act  of  March  1, 1847,  (9  Stats,  at  Large,  146,)  providing  for  the  sale  of  mineral 
lands,  does  not  include  section  sixteen,  which  remains  subject  to  the  compact  witli 
Michigan. 

Under  the  operation  of  that  act,  and  also  the  act  of  September,  1850,  (9  Stats.  aJJ 
Lam,  47S,)  a  lease  made  in  1^5,  by  the  secretary  of  war,  of  some  mineral  landfi 
(indading  section  sixteen,)  did  not  confer  a  rieht  npon  the  mining  company,  wUo 
were  the  assignees  of  the  lease,  to  enter  their  lands  and  obtain  a  patent  for  section 
sixteen.  Ji 

It  was  not  necessary  for  the  State  of  Michigan  to  obtain  the  consent  of  congress  before 
making  a  sale  of  the  section.  J? 

Whether  or  not  the  officers  of  the  State  of  Michigan  pursued  the  laws  of  the  State  in 
effecting  the  sale,  is  a  question  which  the  occupant  of  the  land  cannot  raise  in  this 
suit. 

This  case  was  brought  up,  by  writ  of  error,  from  the  circuit 

court  of  the  United  States  for  the  district  of  Michigan.  ^ 

It  is  stated  in  the  opinion  of  the  court.  ^j 

It  was  argued  by  Mr.  Buel  and  Mr.  VtfUon\  for  the  plaintiff  in 
error,  and  Mr.  Truman  Smithy  for  tlie  defendant.  ^< 

Such  of  the  points  only  as  were  included  within  the  decision 
of  the  court  will  be  noticed.  ^^ 

The  counsel  for  the  plaintiff  in  error  first  considered  the  qu^ 
tions  which  arose  relative  to  the  act  of  23d  June,  1836,  granting 
school  lands  to  Michigan. 

1.  Is  it  simply  a  law  in  the  ordinary  meaning  of  the  term, 
and,  as  such,  repealable  at  the  will  of  the  law-making  power,  or 
does  it  belong  to  that  class  of  laws  which  are  legislative  com- 
pacts ?         , 

The  counsel  contended  that  it  was  a  compact.  5  Stats,  at 
Large,  69,  60. 

2.  If  it  be  of  the  latter  class,  when  did  it  take  effect  as  a  com- 
pact, and  become  obligatory  on  the  parties  to  it  ? 

It  became  obligatory  ou  25th  July,  1836,  that  being  the  day 
on  which  the  legislature  of  Michigan  passed  the  act  of  accept- 
ance. Revised  Code  of  Michigan  for  1846,  748 ;  2  Wheat.  196 ; 
4  Harrington,  479 ;  9  Wheat.  469. 

15* 
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8.  Does  either  possess  the  power  to  annul  or  change  any  of 
the  essential  temis  of  it,  without  the  assent  of  the  other  ? 

Whether  the  grant  of  section  16  operated  as  a  present  grant, 
or  was  onlj  a  promise  that  it  should  be  granted  infuturo^  makes 
no  difference  in  the  obligation  of  the  United  States. 

4.  Viewed  as  a  compact,  what  are  the  rules  and  principles 
that  govern  it  ?  And  what  are  the  obligations  which  the  article 
respecting  section  16  imposes  on  the  United  States  ? 

The  rules  and  principles  which  govern  it  are  those  which 
regulate  contracts  generally.    1  Pet.  Cond.  R.  458 ;  1  Tenn.  819 ; 

8  Ohio,  672. 

That  the  government  cannot  resume  its  grant,  and  that  a 
grant  is  a  contract  executed,  see  New  Orleans  t;.  De  Armas, 

9  Pet.  286.  There  the  court  ^y :  *^  It  is  a  principle  applicable 
to  every  grant,  that  it  cannot  affect  pre-existing  titles."  In  Ter- 
rett  V.  Taylor,  9  Granch,  48,  (same  case,  2  Pet.  Cond.  R.  821,) 
held,  that  where  the  legislature  had  the  authority  to  make  a 
grant  of  lands,  such  grant,  when  made,  vests  an  indefeasible  and 
irrevocable  title.  And  in  Fletcher  v.  Peck,  6  Cranch,  87,  Chief 
Justice  Marshall  said :  ^*  A  grant  in  its  own  nature  amounts  to  an 
extinguishment  of  the  right  of  the  grantor,  and  implies  a  contract 
not  to  reassert  that  right ;  a  party,  tlierefore,  is  always  estopped 
by  his  own  grant."    Pollard's  Lessee  v.  Hogan,  8  How.  212. 

i  Whether  a  contract  be  executed  or  executory,  it  is  equally 
binding  on  the  parties  to  it.  Fletcher  v.  Peck,  2  Pet.  Cond. 
RT.  821. 

5.  What  is  the  meaning  and  effect  of  that  clause  in  the  article 
which  provides,  that  where  section  sixteen  has  been  sold  or  otli- 
erwise  disposed  of,  other  lands  equivalent  thereto  and  as  con- 
tiguous as  may  be,  shall  be  granted  to  the  State  ? 

This  was  to  provide  for  prior  and  not  subsequent  sales.  As- 
suming that  the  act  of  1836  was  only  a  promise,  and  that  the 
act  of  March  1, 1847,  embraced  section  sixteen,  still,  Michigan 
has  the  better  right  to  it.  But  that  act  did  not  dispose  of  the 
mineral  lands  witiiout  reference  to  the  school  reservation. 

1.  Instead  of  the  mineral  lands  being  reserved  by  the  act  in 
pursuance  to  an  established  policy,  it  was  a  primary  object  of 
that  act  to  put  an  end  to  the  policy  that  had  theretofore  pre- 
vailed of  reserving  mineral  lauds  from  sale,  and  to  dispose  of 
them  by  sale  as  soon  as  practicable,  and  for  the  best  price  that 
could  be  obtained. 

2.  By  the  true  interpretation  of  the  second  section  of  the  act, 
section  sixteen  in  every  township  of  the  district  is  expressly  re- 
served from  sale;  and  also  such  reservations  as  the  President 
shall  deem  necessary  for  public  uses,  whether  the  same  are  min- 
eral lands  or  not. 


DECEMBER   TERM,  1855.  175 

Cooper  V.  Boberts. 

8.  As  the  interpretation  of  the  court  conflicts  with  prior  and 
existing  legislative  grants  and  obligations,  those  grants  and 
obligations  are  entitled  to  the  benefit  of  every  legal  presumption 
and  inference  in  their  favor;  and  such  efiect  ought  not  to  be 
given  to  the  law,  unless  the  intent  to  produce  this  conflict  be 
expressed  in  manifest  and  undoubted  language. 

4.  If  the  act  had,  in  general  terms,  directed  the  sale  of  all  the 
lands  in  the  district,  but  was  silent  as  to  the  lands  previously 
dedicated  and  granted  to  schools,  it  would  not  have  the  efiect  to 
divert  them  from  this  special  use. 

Mr.  Smithy  for  the  defendants  in  error,  contended :  — 

1.  That  the  article  in  the  act  of  1886  was  conceived  in  words 
of  the  future  tense;  and  that  the  plain  tifi*  below  could  not  make 
out  a  title  without  a  patent.  13  ret.  516 ;  15  How.  488 ;  1  Qp. 
Att.  Gen.  278 ;  12  How.  76 ;  14  ibid.  274. 

But  if  we  assume  that  the  first  article  of  this  compact  operated 
to  vest  in  the  State  of  Michigan  the  fee,  or  a  good  and  perfect 
title  to  these  lands,  then  the  next  question  is,  whether  that  title 
has,  through  Williams,  been  transferi-ed  to  the  plaintiff"?  To 
answer  which  we  must,  as  already  mentioned,  turn  our  atten- 
tion both  to  the  laws  of  the  United  States  and  of  tiie  State  of 
Michigan. 

Micliigan  had  no  power  to  sell  this  section  without  the  assent 
of  congress.  The  income  of  each  section  is  to  be  applied  to  the 
support  of  schools  in  the  township  where  it  is  situated  and  the 
State  has  no  power,  without  the  consent  of  congress,  to  sell  it 
for  the  purpose  of  creating  a  general  fund.    14  How.  274. 

This  is  shown  by  the  numerous  acts  of  congress  granting  per- 
mission to  sell.  4  Stats,  at  Large,  237,  298;  5  ibid.  600;  10 
ibid.  6. 

The  United  States,  in  granting  these  lands,  are  the  founders 
of  a  charity ;  9  Cranch.  2Q2 ;  and  their  assent  is  necessary  for  a 
sale.    4  Wheat.  518. 

But,  assuming  that  the  State  of  Michigan  has  the  entire  con- 
trol of  the  lands,  and  can  sell  them  without  consulting  either  the 
United  States  or  the  inhabitants  of  the  townships  where  sit- 
uated ;  then  the  question  arises,  whether  these  lands  were  sold 
in  conformity  with  the  laws  of  the  State  ? 

The  argximent  upon  this  point  is  omitted. 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court. 

The  plaintiff  sued  in  ejectment  to  recover  a  portion  of  section 
No.  16,  in  township  No.  50  north,  of  range  89  west,^  lying  within 
the  mineral  district  south  of  Lake  Superior,  in  Michigan. 

His  case  affirms  that  this  section  had  been  appropriated  by  the 
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United  States  to  the  State  of  Michigan  for  the  use  of  schools,  in 
their  compact,  bj  which  that  State  became  a  member  of  the 
Union;  that  the  governor  of  Michigan  issued,  in  November, 

1851,  to  Alfred  Williams,  a  patent,  evincing  a  sale  of  that  sec- 
tion under  the  laws  of  Michigan,  in  February,  1861 ;  that  he  has 
a  conveyance  from  the  patentee,  and  that  the  defendant  is  a 
tenant  in  possession,  withliolding  the  locus  in  quo  from  him. 
The  defenaant,  to  support  his  issue,  relies  upon  a  license  given 
in  1844,  by  the  mineral  agent  of  the  United  States  for  that  dis- 
trict, empowering  the  donee  to  examine  and  dig  for  lettd,  and 
other  ores,  for  the  term  of  one  year,  and  within  that  term  to 
mark  out  and  define  a.specific  tract  of  land,  not  to  exceed  three 
miles  square,  for  mining  purposes ;  and,  if  he  should  fulfil  this 
and  other  conditions,  he  was  to  become  entitled  to  a  lease  for 
three  years,  with  a  privilege  of  one  or  two  renewals,  under,  re- 
strictions. The  secretary  of  war,  in  September,  1845,  executed 
a  lease  for  a  tract  three  miles  square,  which  the  donee  of  the 
license  had  selected,  and  which  included  tlie  locus  in  quo^  and 
stipulated  to  renew  it,  if  congress  shall  not  have  passed  a  law 
"directing  the  sale,  or  other  disposition,  of  these  lands,"  and  if 
the  lessee  shall  have  complied  with  all  the  conditions  of  the 
present  lease,  and  tendered  a  bond  for  the  fulfilment  of  the  con- 
ditions of  the  new  lease,  as  described  in  the  act.  This  lease 
came  to  the  Minnesota  Mining  Company  by  assignment,  and 
that  company  in  1847,  and  from  thence  till  1851,  held  possession 
of  the  land  described  in  the  declaration,  erected  valuable  im- 
provements, and  made  successful  explorations  for  copper  upon 
It.  In  November,  1850,  the  company  applied  to  the  proper  offi- 
cers of  the  land-office  to  enter  the  land  comprised  in  the  lease, 
and  from  thence,  till  the  date  of  their  patent  in  1852,  the  right 
of  the  company  to  secure  the  locus  in  quo  by  entry  was  in  dis- 
pute in  the  land-office  of  the  United  States.  In  September,  1851, 
the  secretary  of  the  interior  determined  adversely  to  the  claim 
of  the  company,  and  in  favor  of  the  claim  of  Michigan  ;  and  in 

1852,  upon  proofs  that  the  company  had  complied  with  the  lease, 
while  he  reaffirmed  his  conclusions  in  favor  of  Michigan,  allowed 
the  entry  of  the  company,  but  with  a  reservation  of  the  rights  of 
Michigan.  The  section  No.  16,  aforesaid,  was  surveyed  in  the 
summer  of  1847,  and  the  portion  in  controversy,  in  the  report  of 
the  geological  survey  of  the  district,  was  returned  to  the  land- 
office  as  containing  mines  of  copper.  There  was  no  application 
to  the  department  of  public  lands  to  renew  the  lease  held  by  the 
company,  for  the  reason  (it  is  said)  that  the  system  of  letting 
mineral  lauds  of  this  kind  had  been  abandoned,  upon  the  doubts 
expressed  by  the  attorney-general,  in  1846,  of  the  legality  of  such 
leases.    Upon  the  trial  of  the  cause  in  the  circuit  court,  the 
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moved  the  court  for  instmctionB  to  the  jury,  that,  upon 
the  fiM^ts,  he  was  entitled  to  a  verdict,  and  that  the  defendant's 
patent  was  invalid.  The  court  refused  the  nrayer,  and  told  the 
jury,  ^*  that  hj  the  act  of  congress  of  1st  March,  1847,  all  the 
mining  lands  within  the  district,  reported,  were  taken  out  of  the 
operation  of  the  general  law  for  the  disposal  of  the  public  lands, 
in  pursuance  of  an  established  policy  to  reserve  from  the  ordinary 
mode  of  disposins;  of  public  lands  those  that  contained  valuable 
salt  springs,  lead  mines,  Ao.^  that  they  mieht  be  leased  or  dis- 
posed of  to  purchaseiy  having  full  knowleage  of  their  value,  by 
reason  of  the  salt  springs  or  mineral  ores  they  contained,  at  their 
full  value,  for  the  public  benefit  Tliat,  by  the  above  act,  all  the 
mineral  lands  reported  by, the  geologist  within  the  district,  in 
pursuance  of  this  settled  policy  of  the  government,  were  appro- 
priated and  disposed  of  without  reference  to  the  school  reservar 
tion,  the  appropriation  of  the  land  being  made  before  the-surveys 
were  executed,  and  before  the  locality  of  section  16  could  be 
known.  And  as  it  appears  from  the  report  of  the  geologist  that 
tlie  land  in  controversy  contains  valuable  minerals,  and  was 
within  the  boundaries  of  the  lease  under  which  the  Minnesota 
Company  claim,  and  that  they  had  made  large  expenditures 
thereon  for  mining,  were  entitled  to  tlie  right  of  purchase,  as 
provided  in  the  third  section  of  the  above  law  ;  and  having  paid 
lor  the  same,  it  was  a  disposition  of  the  land  which  congress  had 
a  right  to  make,  and  was  an  exercise  of  power  within  the  grant. 
That  the  setting  apart  of  another  section  adjacent  will  satisfy  the 
grant  to  the  State.'' 

Our  first  inquiry  will  be  into  the  nature  of  the  right  of  the 
State,  of  Michigan  to  section  No.  16  in  the  townships  of  that 
State,  and  the  eflbct  of  the  discovery  of  minerals  in  such  a  sec- 
tion upon  that  right.  The  practice  of  setting  apart  section  No. 
16  of  every  township  of  public  lands,  for  the  maintenance  of 

Sublic  schools,  is  traceable  to  the  ordinance  of  1785,  being  the 
rst  enactment  for  the  disposal  by  sale  of  the  public  lands  in  the 
western  territory.  The  appropriation  of  public  lands  for  that 
object  became  a  fundamental  principle,  by  the  ordinance  of 
1787,  which  settled  terms  of  compact  between  the  people  and 
States  of  the  northwestern  territory,  and  the  original  States, 
unalterable  except  by  consent.  One  of  the  articles  affirmed  that 
**  religion,  morality,  and  knowledge,  being  necessary  for  good 
government  and  the  happiness  of  mankind  "  ;  and  ordained  that 
«*  schools,  and  the  means  of  education,  should  be  forever  en- 
couraged." This  principle  was  extended,  first,  by  congressional 
enactment,  (1  Stats,  at  Large,  550,  §  6,)  and  afterwards,  in 
1802,  by  compact  between  tlie  United  States  and  Oeorgia  to 
the  southwestern  territory.     The  earliest  development  of  this 
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article,  in  practical  legislation,  is  to  be  found  in  the  organization 
of  the  State  of  Oliio,  and  the  adjustment  of  its  civil  polity, 
according  to  the  ordinance,  preparatory  to  its  admission  to  the 
Union.  Proposals  were  made  to  the  inhabitants  of  the  incipient 
State  to  become  a  sovereign  community,  and  to  accept  certain 
articles  as  the  conditions  of  union,  which,  being  accepted,  were 
to  become  obligatory  upon  the  United  States.  The  first  of 
these  articles  is,  ^^  that  the  section  No.  16  in  every  township, 
and  where  such  section  has  been  sold,  granted,  or  disposed  of, 
other  lands  equivalent  thereto  and  most  contiguous  to  the  same, 
shall  be  granted  to  the  inhabitants  of  such  township,  for  the  use 
of  schools." 

A  portion  of  this  territory  had  been  encumbered  in  the  ar- 
ticles of  cession  by  the  States,  and  another  portion  by  congress 
for  the  fulfilment  of  public  obligations,  prior  to  the  ordinance 
of  1785,  and  without  reference  to  the  school  reservations  ;  there- 
fore, uniformity  in  the  appropriation  of  the  section  No.  16  was 
Eartially  defeated.  Tlie  southwestern  territory  was  similarly 
urdened  in  the  compact  of  cession  by  Georgia,  with  the  fulfil- 
ment of  antecedent  obligations,  and  similar  paramoujit  obliga- 
tions have  arisen  in  treaties  with  the  Indian  tribes  who  inhabited 
it.  The  rights  of  private  pro^rty  vested  in  the  inhabitants, 
ceded  with  Louisiana  and  Florida,  and  guaranteed  to  them  in 
the  treaties  of  cession,  created  an  obstruction  to  the  same  policy 
within  them.  But  the  constancy  with  which  the  United  States 
have  adhered  to  the  policy  in  the  various  compacts  with  the 
people  of  the  newly-formed  States,  and  the  care  which  congress 
has  manifested  to  prevent  the  accumulation  of  prior  obligations 
which  might  interrupt  it,  fully  display  their  estimate  of  its  value 
and  importance.  There  is,  obviously,  a  definite  purpose  de- 
clared to  consecrate  tlie  same  central  section  of  every  town- 
ship of  every  State  which  might  be  added  to  the  federal  system, 
to  the  promotion  '^  of  good  government  and  the  happiness  of 
mankind,"  by  the  spread  of  '*  religion,  morality,  and  knowledge," 
and  thus,  by  a  uniformity  of  local  association,  to  plant  in  the 
heart  of  every  community  the  same  sentiments  of  grateful  rev- 
erence for  the  wisdom,  forecast,  and  magnanimous  statesman- 
ship of  those  who  framed  the  institutions  for  these  new  States, 
before  the  constitution  for  the  old  had  yet  been  modelled.  Has 
the  discovery  of  minerals  of  value  upon  this  section  been  deemed 
a  sufficient  cause  for  its  withdrawal  from  the  operation  of  this 
policy,  and  the  compacts  which  develop  it? 

The  ordinance  of  1785  dedicated  the  section  No.  16  for  the 
maintenance  of  public  schools,  and  in  each  sale  of  the  public 
lands  there  was  l>v  tin  ^aroc  ordiiMnce  a  reservation  of  '»ne  third 
purl  of  all  gold,  sii\«.*r,  li.'a<i,  and  cupp^^i  mines  within  tiie  town- 


DECEMBER   TERM,  1855.  179 

Cooper  9.  Roberts. 


ship  or  lot  sold.  No  reservations  were  afterwards  made  of  gold, 
silver,  or  copper  mines  until  the  acts  of  March,  1847.  By  the 
act  of  March  26, 1804,  and  the  act  of  March,  1807,  every  ^<  grant 
of  a  salt-spring  or  a  lead-mine  thereafter  to  be  made,  which  had 
been  discovered  previoudy  to  the  purchase  from  the  United 
States,  was  to  be  considered  as  null  and  void."  (2  Stats,  at 
Large,  279,  §  6 ;  449,  §  6.)  These  statutes  indicate  a  policy  to 
withdraw  from  sale  lands  containing  these  minerals.  But  the 
compacts  have  been  made  without  such  a  reservation,  nor  has 
the  usage  of  the  land-office  interpolated  such  an  exception  to 
the  general  grant  of  the  section  No.  16  for  the  use  of  schools. 

The  grant  of  the  section  No.  16  for  the  use  of  schools  can 
be  executed  without  violating  the  spirit  of  the  legislation  upon 
salt-springs  or  lead-mines,  and,  as  we  have  seen,  no  statute 
prior  to  the  admission  of  Michigan  to  the  Union  contains  an 
appropriation  or  reservation  of  other  mineral  lands.  The  State 
of  Michigan  was  admitted  .to  the  Union,  with  the  unalterable 
condition  *'  that  every  section  'No.  16,«  in  every  township  of  the 
public  lands,  and  where  such  section  has  been  sold  or  otherwise 
disposed  of,  other  lands  equivalent  thereto,  and  as  contiguous 
as  may  be,  shall  be  granted  to  the  State  for  the  use  of  schools.*' 
We  agree,  that  until  the  survey  of  the  township  and  the  designa- 
tion of  the  specific  section,  the  right  of  the  State  rests  in  com- 
pact—  binding,  it  is  true,  the  public  faith,  and  dependent  for 
execution  upon  the  political  authorities.  Courts  of  justice  have 
no  authority  to  mark  out  and  define  the  land  which  shall  be  sub- 
ject to  the  grant.  But  when  the  political  authorities  have  per- 
formed, this  duty,  the  compact  has  an  object,  upon  which  it  can 
attach,  and  if  there  is  no  legal  impediment  the  title  of  the  State 
becomes  a  legal  title.  The  jus  ad  rem  by  the  performance  of 
that  executive  act  becomes  ^jus  t»  re,  judicial  in  its  nature,  and 
under  the  cognizance  and  protection  of  the  judicial  autliorities, 
as  well  as  the  others.    Gaines  v.  Nicholson,  9  How.  856. 

Tlie  question  now  arises  whether  the  act  of  March  1,  1847, 
created  a  legal  impediment  to  the  operation  of  tliis  principle, 
either  by  the  reservation  of  the  land  for  public  uses,  or  by  its 
appropriation  to  superior  claims.  In  March,  1847,  congress 
established  a  land  district  in  this  region  for  the  disposal  of  the 
public  lands.  It  directed  a  geological  survey  for  the  ascertain- 
ment of  those  containing  valuable  ores,  whether  of  lead  or  cop- 
per, and  a  report  to  the  land-office.  It  provided  for  the 
advertisement  and  sale  of  such  lands,  departing  in  a  measure 
from  that  usual  mode,  as  to  the  length  of  the  notice  and  the 
amount  of  price ;  and  in  reference  to  the  remainder  of  the  lands, 
it  applied  the  usual  regulations.  To  the  section  containing 
these  directions,  (9  Stats,  at  Large,  146,  §  2,)  there  is  added  an 
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tainly  of  universal  interest,  but  of  municipal  concern,  over  which 
the  power  of  the  State  is  plenary  and  exclusive.  In  the  present 
instance,  the  grant  is  to  the  State  directly,  without  limitation  of 
its  power,  though  there  is  a  sacred  obligation  imposed  on  its 
public  faith.  We  think  it  was  competent  to  Michigan  to  sell 
the  school  reservations  without  the  consent  of  congress. 

The  defendant  further  objects,  that  the  officers  of  the  State 
violated  the  statutes  of  Michigan  in  selling  these  lands,  after 
they  were  known,  or  might  have  been  known,  to  contain  miner- 
als. Without  a  nice  inquiry  into  these  statutes,  to  ascertain 
whether  they  reserve  such  lands  from  sale,  or  into  the  disputed 
fact  whether  they  were  known,  or  might  have  been  known,  to 
contain  minerals,  we  are  of  the  opinion  that  the  defendant  is 
not  in  a  condition  to  raise  the  question  on  this  issue.  The 
officers  of  the  State  of  Michigan,  embracing  the  chief  magistrate 
of  the  State,  and  who  have  the.  charge  and  superintendence  of 
this  property,  certify  this  sale  to  have  been  made  pursuant  to 
law,  and  have  clothed  the  purchaser  with  the  most  solemn  evi- 
dence of  title.  The  defendant  does  not  claim  in  privity  with 
Michigan,  but  holds  an  adverse  right,  and  is  a  trespasser  upon 
the  land,  to  which  her  title  is  attached. 

Michigan  has  not  complained  of  the  sale,  and  retains,  so  far 
as  the  case  shows,  the  price  paid  for  it.  Under  these  circum- 
stances, we  must  regard  the  patent  as  conclusive  of  the  fact  of 
a  valid  and  regular  sale  on  this  issue. 

Upon  the  whole  record,  we  think  the  jury  should  have  been  in- 
structed, that  if  they  found  the  facts  thus  given  in  evidence  to  be 
true,  the  plaintiff  was  entitled  to  recover  the  promises  in  question. 

Judgment  reversed ;  cause  remanded  —  a  venire  to  issue. 


The  Schoonbb  Freeman,  her  Tackle,  &c.,  Charles  Hickox, 
Claimant  and  Appellant,  v.  Alvah  Buckingham,  Philo 
Buckingham,  Benjamin  H.  Buckingham,  and  James  W. 
McCullok,  Libellants. 

Under  the  admiralty  law  of  the  United  States,  contracts  of  affreightment,  entered  into 
with  the  master  in  good  faith,  and  within  the  scope  of  his  apparent  aathority  an 
master,  bind  the  yessel  to  the  merchandise  for  the  performance  of  such  contracts, 
wholly  irrespective  of  the  ownership  of  the  vessel,  and  whether  the  master  bo  the 
asent  of  the  general  or  the  special  owner. 

If  the  general  owner  has  allowed  a  third  person  to  have  the  entire  control,  manage- 
ment, und  I'mployrocnt  of  the  vessel,  and  thus  become  owner  pro  kac  vice,  the  gen- 
eral owner  in  list  be  dcvmed  to  consent  that  the  liperiai  v^^ner  or  bis  master  may 
create  liens  binding  on  the  interest  of  the  general  owner  in  the  vessel,  as  secnniy 
for  the  performance  of  such  contracts  of  affreightment. 
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Bat  no  snch  implication  antes  in  reference  to  bills  of  lading  for  pronertv  not  shipped, 
detigned  to  be  instmments  of  fraud ;  and  they  create  no  Tien  on  tne  interest  of  the 
general  owner,  although  the  special  owner  was  the  perpetrator  of  the  fraud. 

Though  in  such  a  case  me  speoal  owner  would  be  estopped,  in  favor  of  a  bond  Jide 
holder  of  the  bill  of  lading,  from  proTing  that  no  property  was  shipped,  yet  the  gen- 
eral owner  is  not  estoppe£ 

This  was  an  appeal  from  the  circuit  court  of  the  United 
States  for  the  northern  district  of  New  York. 
The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Haveny  for  the  appellant,  and  Mr.  Gatir 
son^  for  the  appellee. 

Mr.  Haven  made  the  following  points :  — 

1.  Hickox,  the  claimant,  was  the  owner  of  the  schooner  Free- 
man. He  agreed  to  sell  her  to  John  Holmes  for  $4,500,  payable 
in  five  instalments,  at  various  times  from  June,  1851,  to  Decem- 
ber, 1858.  And  on  such  payments  being  made,  and  other  con- 
ditions complied  witli,  he  agreed  to  give  John  Holmes  a  good 
and  sufficient  bill  of  sale  of  her,  &o.  By  this  agreement,  the 
property  of  the  claimant  in  the  schooner  was  not  devested. 
Hilfiard  on  Sales,  title  '^  Conditional  Sales,"  pp.  18-28 ;  Barrett 
V.  Pritchard,  2  Pick.  612 ;  Ayer  v.  Bartlett,  9  Pick.  156 ;  West 
V.  Boltou,  4  Verm.  Rep.  558 ;  Herring  v.  Willard,  2  Sandf.  Sup. 
Ct  Rep.  418. 

3Iem.  —  Kent,  in  his  Commentaries,  (vol.  ii.  p.  497,)  says: 
'*  When  there  is  a  condition  precedent  attached  to  a  contract  of 
sale  and  delivery,  the  property  does  not  vest  in  the  vendee  on 
delivery,  until  the  performance  of  the  condition,  or  the  seller 
waives  it ;  and  the  right  continues  in  the  vendor,  even  against 
the  creditors  of  the  vendee." 

He  cites  Strong  v.  Taylor,  2  Hill,  826,  which  is  in  point,  and 
was  decided  by  Justice  Nelson. 

2.  (Second  point  omitted.) 

8.  If  Hickoz,  the  owner,  had  directed  the  master  to  sign  tlie 
bills  of  lading,  or  given  him  authority  to  do  so,  without  having 
tlie  flour  on  board,  the  schooner  would  have  been  bound,  or  the 
owner  would  have  been  estopped  from  denying  the  shipment 
had  been  made ;  but  in  a  case  where  there  is  no  fraud,  and  the 
master  has  only  general  authority  as  such,  he  cannot  sign  a  bill 
of  lading  for  goods  not  delivered  so  as  to  charge  the  owner  or 
vessel,  even  when  the  bill  of  lading  has  been  assigned  or  indorsed, 
for  value.  Grant  and  others  v.  Norway  and  others,  70  Eng. 
Com.  Law  Rep.  664,  fully  in  point. 

4.  The  signatures  of  Rami«dell,  the  master,  to  the  bills  of 
lading,  were  procured  by  8.  Holmes  by  fraud,  by  false  represen- 
tations, and  by  substitution  of  false  papers,  amounting  to  u  fei- 
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0117,  or  were  forged.  And  as  between  Holmes  and  Hickox,  the 
bills  were  void  and  of  no  validity.  This  being  so,  the  libcUants, 
if  they  had  been  indorsees  of  the  bills  for  value,  would  take 
nothing  under  them,  as  they  make  title  to  the  pretended  flour 
only  by  showing  Holmes  shipped  it ;  and  bills  of  lading  pro- 
cured by  a  felony,  by  fraud,  or  forgery,  are  no  evidence  of  that 
fact,  nor  do  they  estop  any  one.  And  this  case  must  stand  as 
though  S.  Holmes  forged  the  bills.  King  v.  Richards,  6  Whart. 
Penn.  Rep.  418 ;  Berkley  v.  Wattling,  Ac,  7  Ad.  &  El.  29,  and 
84  Eng.  Com.  Law  Rep.  22 ;  Bates  v.  Todd,  1  Moody  &  Rob- 
inson, 106;  Angell  on  Carriers,  §§  281-887;  Abbott  on  Ship- 
ping, 824,  825,  original  paging ;  Bates  v.  Stanton,  1  Duer  Sup. 
Gt.  Kep.  79,  and  cases  cited. 

5.  But  the  pretended  flour  was  consigned  to  the  libellants  as 
factors  of  S.  Holmes  &  Co.,  and  not  as  owners.  By  the  bills, 
they  were  not  interested  in  it;  the  consignment  was  ^*for  ac- 
count of  S.  Holmes  &  Co."  This  woidd  have  given  the  libel- 
lants no  right  or  title  to  the  flour  had  it  been  ou  board  the 
schooner,  and  Holmes  could  have  sold  it  or  given  a  good  title  to 
a  stranger  at  any  time  before  it  actually  reached  the  libellants. 
Patten  v.  Thompson,  5  Maule  &  Selw.  850 ;  Russell  on  Factors 
and  Brokers,  202,  208,  republished  in  Law  Library,  vol.  48; 
Grove  v.  Bricn,  8  How.  429,  488 ;  Conrad  v.  Atlantic  Ins.  Cow 
1  Pet.  845,  886 ;  Kinloch  v.  Craig,  8  Term  Rep.  119. 

Mr,  Ganson  made  the  following  points :  — 

1.  The  appellees  were  the  consignees  of  the  property,  ac« 
knowledged  in  the  contracts  of  affreightment  to  have  been 
shipped  on  the  schooner,  and,  as  such,  had  advanced  money 
upon  the  faith  of  the  shipment  therein  declared,  and  the  contract 
therein  contained. 

2.  By  such  consignment  and  advance,  the  appellees  acquired 
a  property  in  the  flour  mentioned  and  referred  to  in  those  con- 
tracts. The  delivery  of  the  bills  of  lading  to  the  appellees,  by 
which  the  flour  was  to  be  delivered  to  them,  and  the  advance- 
ment of  money  upon  the  faith  thereof,  was  equivalent  to  an 
actual  delivery  of  the  property  to  them,  as  a  security  for  the  ad- 
vance. Gibson  v.  Stevens,  8  How.  884;  Conard  v.  Atlantic 
Insurance  Co.  1  Pet.  445 ;  Bank  of  Rochester  v.  Jones,  4  Corn- 
stock,  497. 

8.  It  is  a  well-established  rule  of  the  maritime  law  of  this 
country,  that  the  sliip  is  bound  to  the  merchandise,  and  the 
well-established  practice  of  our  admiralty  courts  to  entertain 
proceedings  in  rem  for  the  non-performance  of  contracts  of  af- 
freightment. The  Rebecca,  Ware's  Rep.  188;  New  Jersey 
Steam  Navigation  Co.  v.  Merchants'  Bank,  6  How.  344;  The 
Volunteer,  1  Sumu.  R.  551. 
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4.  If  the  two  contracts  in  question  were  made  under  such  cir- 
cumstances as  to  bind  the  vessel,  it  must  answer  for  their  non- 
performance.    Jlie  question  then  arises,  were  thej  so  made  ? 

6.  Had  the  master  of  The  Freeman  any  authority  to  sign 
these  bills  of  lading?  He  wab  acting  under  the  employment  of 
Sylvanus  Holmes.  The  vessel  was  in  the  possession  of  Holmes. 
He  was  running  her  at  his  own  expense  and  risk,  and  for  his 
own  benefit.  Tlie  appellant  had  not  any  interest  in  her  earn- 
ings, and  was  not  liable  for  her  debts.  Sylvanus  Holmes,  there* 
fore,  and  not  the  appellant,  was  the  owner  of  the  vessel,  within 
the  signification  of  that  term  as  used  by  the  maritime  law,  with 
reference  to  determining  who  is  responsible  personally  for  the 
master's  contracts.  Reynolds  t;.  Toppan,  15  ifass.  870 ;  Hallet 
V.  Columbian  Insurance  Co.  8  John.  272 ;  The  Phebe,  Ware's 
R.  268;  Cutler  v.  Windsor,  6  Pick.  385. 

A  person  in  possession  of  a  vessel,  under  a  conditional  con- 
tract of  purchase,  is  the  owner  within  the  rule  referred  to. 
Leonard  i;.  Huntington,  15  John.  298;  Hinton'  v.  Hogeboon, 
7  John.  808 ;  Thorn  v.  Hicks,  7  Cowen,  797. 

It  is  upon  this  rule  that  the  courts  hold  that  a  mortgagee  out 
of  possession  is  not  liable  for  supplies;  but,  if  in  possession,  is 
liable.  Mclntyre  v.  Scott,  8  John.  159 ;  Phillips  v.  Ledley,  1  W. 
C.  C.  R.  226 ;  Mib.  v.  Spinola,  4  Hill,  177 ;  Champlin  i;.  But- 
ler, 18  John.  169. 

Hence,  also,  a  person  running  a  vessel  under  a  charter-party, 
is  liable  for  its  debts,  and  the  general  owner  is  not ;  and  the  ves- 
sel is  liable  for  the  contracts  of  the  charterer's  master.  Drink- 
water  V.  The  Brig  Spartan,  Ware's  R.  149 ;  The  Phebe,  lb.  263. 

If,  under  the  contract  for  a  conditional  sale,  there  be  a  forfeit- 
ure, and  the  property  reverts,  and  in  case  of  a  charter-party,  at 
its  expiration,  the  vessel,  goes  back  to  the  general  owner,  subject 
to  the  admiralty  liens  created  in  the  hands  of  the  conditional 
vendee  or  charterer. 

6.  The  appellant  was  a  mere  mortgagee  out  of  possession, 
holding,  as  a  mortgagee  does,  the  legal  title  sfi  a  security  for  the 
payment  of  Uie  purchase-money ;  he,  therefore,  is  not  personally 
responsible  for  the  master's  contracts,  nor  is  the  vessel  liable  for 
the  appellant's  contracts. 

7.  The  master,  therefore,  was  not  the  agent  of  the  appellant, 
but  derived  all  his  authority  over  the  vessel,  and  to  make  con- 
tracts binding  upon  her,  from  his  employer,  Sylvanus  Holmes. 
The  master  derived  his  authority  from  Sylvanus  Holmes,  in  his 
character  as  owner,  within  the  signification  of  that  term  as  used 
by  the  maritime  law. 

8.  The  contracts  of  affreightment  are  such  as  bind  the  vessel 
to  answer  in  specie  for  their  non-performance.     If  they   were 

16» 


186  SUPREME    COURT. 


Schooner  Freeman,  &c.  v.  Backingham  et  al. 

made  by  the  master  under  such  circumstances  as  to  render  the 
person  who  was  pro  tempore  the  owner  personally  responsible 
for  their  performance,  then  it  follows  the  vessel  is  liable  also ;  for 
the  liability  of  each  proceeds  upon  the  basis  that  the  contracts 
are  made  by  one  having  authority  to  make  them  as  the  agent  of 
the  owner  of  the  vessel.    The  Druid,  1  W.  Rob.  899. 

9.  Sylvanus  Holmes  would  be  liable  personally  upon  the  con- 
tracts, and  the  master  had  authority  to  make  them;  for  they 
were  executed  by  the  procurement  of,  and  used  by  the  owner  of 
the  vessel,  Sylvanus  Holmes,  himself. 

10.  The  owner,  Sylvanus  Holmes,  is,  therefore,  estopped  from 
denying  the  master's  authority  to  execute  tlie  contracts  of 
affreightment;  and  if  the  master  did  execute  them  with  the 
sanction  of  the  owner  of  the  vessel,  his  authority  to  do  so  can- 
not be  questioned. 

11.  The  master  and  the  owner,  Sylvanus  Holmes,  fts  against 
these  appellees,  cannot  deny  even  the  receipt  of  the  property  on 
board,  for  it  would  be  bad  faith  in  them  to  do  so ;  much  less  can 
they  deny  the  contract  to  carry  the  flour,  upon  the  faith  of  which 
contract,  as  well  as  upon  the  shipment  and  receipts  declared  in 
the  bills  of  lading,  the  appellees  parted  with  their  money.  Niles 
V.  Culver,  8  Barb.  S.  0,  R.  205 ;  Abbot  on  Shipping,  323,  (mar- 
gin ;)  Poster  v.  Newland,  21  Wend.  94. 

12.  The  appellant  cannot  impeacli  these  contracts  as  between 
him  and  the  appellees, — 

I.  Because  he  was  not  the  owner  of  the  schooner,  at  the  time 
the  contracts  were  made  and  broken,  in  the  eye  of  the  maritime 
law.  That  law  only  recognizes  the  person  who  employed  the 
vessel,  and  was  pro  hac  vice  the  owner,  to  determine  the  liabil- 
ity of  the  vessel ;  and  if  the  contracts  presented  hold  good  as 
against  such  owner,  then  the  vessel  is  held  to  be  bouna  to  an- 
swer, in  specie^  for  the  non-performance  of  the  contracts,  and  the 
rights  of  the  general  owner  are  subject  to  the  lien  and  operation 
of  the  contracts  so  made. 

II.  Because  be,  by  the  contract  with  Holmes  for  the  sale  of 
the  vessel,  and  the  delivery  of  the  vessel  to  him  under  and  in 
pursuance  of  the  provisions  of  that  contract,  is,  in  law,  deemed 
to  have  taken  the  risks  of  its  becoming  hypothecated,  to  answer 
for  the  breach  of  any  and  all  maritime  contracts,  as  well  as  dam- 
ages sustained  by  collision  and  all  other  marine  torts.  If  it  be- 
came so  hypothecated,  it  would,  in  case  of  a  forfeiture  of  the 
conditional  contract,  revert  to  him  cum  onere, 

III.  Because  he  allowed  Holmes  to  hold  himself  out  to  the 
world  as  the  owner  of  the  vessel.  He  will  not,  therefore,  be  per- 
mitted to  gainsay  his  acts,  especially  as  against  tliese  appellees 
who  are  innocent  parties,  and  have  no  power  to  prevent  his 
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wrongful  doings.  If  any  one  is  to  sufler,  it  should  be  the  appel- 
lant. The  liens  of  the  maritime  law  should  not  be  in  this  way 
avoided  when  contracted  by  third  parties,  in  the  ordinary  course 
of  business,  with  the  master  of  the  yessel,  relative  to  her  ordi- 
nary employment,  under  the  sanction  of  the  ostensible  owner. 
The  rights  of  parties  would  be  far  better  guarded,  and  the  inter- 
ests of  commerce  be  far  better  subserved,  by  protecting  persons 
who  deal  witli  the  ostensible  owner  of  a  vessel,  than  by  favoring 
those  who  seek  to  reap  the  rewards  of  the  business,  but  avoid  its 
risks  and  responsibilities  under  the  cover  of  a  contract  like  that 
set  up  in  this  case. 

18.  The  provisions  of  the  decree,  relative  to  the  securities 
given  to  Mr.  Morrison,  are  right.  Tliis  court  cannot  marshal 
these  assets,  and  the  decree  gives  the  appellant  all  the  rights  to 
the  securities  that  the  appellees  have,  and  this  is  all  he  can  claim 
in  equity. 

14.  The  appellant  should  be  required  to  pay  the  costs  person- 
ally, because  the  fund  realized  from  the  sale  of  the  vessel  is  in- 
sufficient to  pay  the  appellee's  claim;  and  if  their  costs  were 
decreed  to  be  paid  from  that  fund,  it  would  be  in  effect  to  decree 
that  they  pay  their  own  costs,  which  would  be  manifestly  inequi- 
table. 

15.  The  decree  should  be  affirmed,  with  costs  to  be  paid  by 
the  appellant  personally. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court 

This  is  an  appeal. from  a  decree  of  the  circuit  court  of  the 
United  States  for  the  northern  district  of  New  York. 

The  appellees  filed  their  libel  in  the  district  court,  alleging  that 
tliey  are  the  consignees  named  in  two  bills  of  lading,  signed  by 
the  master  of  the  Schooner  Freeman,  which  certify  that  certain 
quantities  of  flour  had  been  shipped  on  board  the  schooner  by  S. 
Holmes  and  Company,  at  Cleveland,  in  the  State  of  Ohio,  to  be 
carried  to  Buffalo,  in  the  State  of  New  York,  and  there  safely  de- 
livered T-  dangers  of  navigation  excepted  —  to  an  agent  named  in 
the  bills  of  lading,  to  be  by  him  forwarded  to  the  libellants,  in  the 
city  of  New  York.  That  though  this  merchandise  was  thus  con- 
signed to  the  libellants  for  account  of  the  shipper,  yet,  on  receipt 
of  the  bills  of  lading,  and  on  the  faith  thereof,  the  libellants  made 
advances  to  the  shippers.  That  thirteen  hundred  and  sixty  bar- 
rels of  the  flour  mentioned  in  the  bills  of  lading  were  not  de- 
livered at  Buffalo,  though  the  delivery  was  not  prevented  by  any 
danger  of  navigation. 

In  accordance  with  the  prayer  of  the  libel,  the  schooner  was 
arrested,  and  the  appellant  intervened  as  claimant. 

It  appeared  that,  a  short  time  before  these  bills  of  lading  were 
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signed,  the  claimant,  being  the  sole  owner  of  the  schooner,  con- 
tracted with  John  Holmes  to  sell  it  to  him  for  the  sum  of  9  4,000, 
payable  by  instalments  of  9  500,  at  different  dates ;  that,  by  the 
contract,  John  Holmes  was  to  take  possession  of  the  vessel,  and 
if  he  should  make  all  the  agreed  payments,  the  claimant  was  to 
convey  to  him ;  that  only  one  instalment  had  become  payable, 
and  had  been  paid,  when  the  vessel  was  arrested ;  that  the  vessel 
was  delivered  to  John  Jlolmes,  under  this  contract,  and  he  allowed 
his  son,  Sylvanus  Holmes,  to  have  the  entire  control  and  man- 
agement  of  tlie  schooner,  which  was  in  his  employment,  and 
victualled  aud  manned  by  him,  and  commanded  by  a  master 
whom  he  appointed,  at  the  time  the  bills  of  lading  in  question 
were  signed. 

It  further  appeared  that  Sylvanus  Holmes  transacted  business 
under  the  style  of  S.  Holmes  aud  Company ;  that  the  flour  men- 
tioned in  these  bills  of  lading  as  having  been  shipped  by  him, 
and  which  the  master  failed  to  deliver,  never  was  in  fact  shipped 
—  nor,  so  far  as  appeared,  had  Sylvanus  Holmes  any  such  flour ; 
aud  that  he  induced  the  master  to  sign  the  bills  of  lading  by 
fraud  aud  imposition,  intending  to  use  them  —  as  he  did  use 
them  —  as  instruments  to  impose  on  the  libellants,  and  obtain 
advances  on  the  faith  thereof. 

To  state  succinctly  tiie  legal  relations  of  these  parties,  it  may 
be  said,  that  the  claimant  was  the  general  owner  of  the  vessel ; 
that  Sylvanus  Holmes  was  owner  pro  hex  vice;  that  the  libel- 
lants are  holdera  of  the  bills  of  lading,  for  a  valuable  consid- 
eration parted  with,  in  good  faith,  on  the  credit  of  the  bills  of 
laduig ;  but  that  the  bills  of  lading  themselves  are  not  real  con- 
tracts of  affreightment,  but  only  false  pretences  of  such  contracts; 
and  the  question  is,  whether  they  can  operate,  under  the  mari- 
time law,  to  create  a  lien,  binding  the  interest  of  the  claimant  in 
the  vessel. 

Under  the  maritime  law  of  the  United  States  the  vessel  is 
bound  to  the  cargo,  and  the  cargo  to  the  vessel,  for  the  perform- 
ance of  a  contract  of  affreightment ,  but  the  law  creates  4io  lien 
on  a  vessel  as  a  security  for  the  performance  of  a  contract  to 
transport  cargo,  until  some  lawful  conti*act  of  affreightment  is 
made,  and  a  cargo  shipped  under  it. 

In  this  case  there  was  no  cargo  to  which  the  ship  could  be 
bound,  and  there  was  no  contract  made,  for  the  performance  of 
which  the  ship  could  stand  as  security. 

But  the  real  question  is,  whether,  in  favor  of  a  bond  fide  holder 
of  such  bills  of  lading  procured  from  the  master  by  the  fraud  of 
an  owner  pro  hue  vice^  the  general  owner  is  estopped  to  show 
the  truth,  »u>  unduubteiily  the  special  owner  would  l»e.  This 
question  docs  not  appear  to  have  been  made  in  the  court  lielow, 
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fhe  distinction  between  the  special  and  general  owner  not  hav- 
ing been  insisted  on.  So  large  a  part  of  the  carrying  trade  of 
this  country  is  carried  on  in  vessels  of  which  the  masters,  or 
other  persons,  are  owners  jpro  hoc  vice^  and  the  practice  of  taking 
security  by  way  of  mortgiq^  of  vessels  has  become  so  common, 
while,  at  the  same  time,  the  confidence  placed  in  biUs  of  lading 
as  the  representatives  of  property  is  so  great  and  so  important 
to  commerce,  that  the  relative  rights  of  the  holders  of  such  doc- 
uments, and  of  the  general  owners  and  mortgagees  of  vessels, 
which  are  involved  in  this  case,  are  subjects  of  magnitude ;  and 
the  case  has  received  the  attentive  consideration  of  the  court. 

The  first  and  most  obvious  view  which  presents  itself  is,  that 
the  claimant  in  this  case  is  not  personally  liable  on  these  bills 
of  lading.  The  master  who  signed  them  was  not  his  agent,  and 
they  creaited  no  contract  between  him  and  the  consignor  or  con- 
signee, or  any  third  person  who  might  become  their  holder. 
Abbot  on  Shipping,  42  and  note,  67  and  note.  And  it  has  been 
laid  down  by  the  high  court  of  admiralty  in  England,  (The 
Druid,  1  Wm.  Rob.  899,)  that  *'  in  all  causes  of  action  which 
may  arise  during  the  ownership  of  the  persons  whose  ship  is 
proceeded  agaius^  I  apprehend  that  no  suit  could  Vver  be  main- 
tained against  a  ship,  where  the  owners  were  not  themselves 
personally  liable,  or  where  their  personal  liability  had  n6t  been 
given  up,  as  in  bottomry  bonds  by  taking  a  lien  on  the  vessel. 
The  liability  of  the  ship,  and  the  responsibility  of  the  owners  in 
such  cases,  are  convertible  terms ;  the  ship  is  not  liable  if  the 
owners  are  not  responsible ;  and,  vice  versd^  no  responsibility  can 
attach  on  the  owners  if  the  ship  is  exempt  and  not  liable  to  be 
proceeded  against."  See  also  The  Bold  Buccleugh,  2  Eng.  Law 
and  Eq.  537. 

Though  this  language  i^  broad  enough  to  cover  all  cases, 
whether  of  contract  or  tort,  it  should  be  observed  that  the  case 
before  the  court  was  one  of  wilful  tort  by  the  master,  and  that 
there  was  no  occasion  to  advert  to  any  distinction  between  a 
general  and  special  owner,  or  to  consider  whether  the  interest  of 
the  former  in  the  vessel  could  be  bound  by  the  act  of  the  latter, 
or  of  the  master  appointed  by  him. 

We  are  of  opinion  that,  under  our  admiralty  law,  contracts 
of  affreightment,  entered  into  with  the  master,  in  good  faith,  and 
within  the  scope  of  his  apparent  authority  as  master,  bind  the 
vessel  to  the  merchandise  for  the  performance  of  sucli  contracts, 
wholly  irrespective  of  the  ownership  of  the  vessel,  and  whether 
the 'master  be  the  agent  of  the  general  or  the  special  owner. 

In  the  case  of  The  Phebe,  Ware's  R.  263,  Judge  Ware  has 
traced  the  power  of  the  master  to  bind  the  vessel  by  contracts 
of  affreightment  to  the  maritime  usages  of  the  middle  ages.    So 
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far  as  respects  such  contracts  made  by  the  master  in  the  usual 
course  of  the  employment  of  the  vessel,  and  entered  into  with  a 
party  who  has  no  notice  of  any  restriction  upon  that  apparent 
authority,  those  maritime  usages  may  safely  be  considered  to 
make  part  of  our  law ;  though  we  should  hesitate  to  declare  that 
their  effect  has  not  been  modified  by  our  own  commercial  law, 
which  has  recognized  interests  and  rights  unknown  to  the  com- 
mercial world  when  those  usages  obtained.  And  we  desire  to 
be  understood  as  not  intending  to  say  that  all  contracts  made  by 
a  master  within  the  usual  scope  of  his  employment,  which,  by 
the  ancient  maritime  law,  would  have  created  liens  on  the  vessel, 
will  now  do  so,  in  such  manner  as  to  bind  the  interests  in  the 
vessel  of  parties  whom  he  does  not  represent  as  agent.  For  the 
ground  on  which  we  rest  the  authority  of  a  master,  who  is  either 
special  owner  or  agent  of  the  special  owner,  is,  that  when  the 
general  owner  intrusts  the  special  owner  with  the  entire  control 
and  employment  of  the  ship,  it  is  a  just  and  reasonable  implica- 
tion of  law  that  the  general  owner  assents  to  the  creation  of  liens 
binding  upon  his  interest  in  the  vessel,  as  security  for  the  per- 
formance of  contracts  of  affreightment  made  in  tlie  course  of  the 
lawful  employment  of  the  vessel  The  general  owner  must  be 
taken  to  know  that  the  purpose  for  which  the  vessel  is  hired, 
when  not  employed  to  carry  cargo  belonging  to  the  hirer,  is  to 
carry  cargo  of  third  persons ;  and  that  bills  of  lading,  or  charter- 
parties,  must,  in  the  invariable  regular  course  of  that  business, 
be  made,  for  the  performance  of  which  the  law  confers  a  lien  on 
the  vessel. 

He  should  be  considered  as  contemplating  and  consenting 
that  what  is  uniformly  done  may  be  done  effectually ;  and  he 
should  not  be  allowed  to-  say  that  he  did  not  expect,  or  agree, 
that  third  persons,  who  have  sliipped  merchandise  and  taken 
bills  of  lading  therefor,  would  thereby  acquire  a  lien  on  the  ves- 
sel which  he  has  placed  under  the  control  of  another,  for  the 
very  purpose  of  enabling  him  to  make  such  contracts  to  which 
the  law  attaches  the  lieu.  See  The  Cassius,  2  Story,  93  ;  Webb 
V.  Pierce,  1  Curtis,  107.  • 

But  if  this  be  the  ground  upon  which  the  interest  of  the  gen- 
eral owner  is  subjected  to  lions,  by  the  act  of  those  who  are  not 
so  his  agents  as  to  bind  him  personally,  this  ground  wholly  fails 
in  the  case  at  bar. 

There  can  be  no  implication  that  the  general  owner  consented 
that  false  pretences  of  contracts,  having  the  semblance  of  bills 
of  lading,  should  be  created  as  instruments  of  fraud  ;  or  that,  if 
so  created,  they  should  in  any  manner  affect  him  or  his  property. 
They  do  not  grow  out  of  any  employment  of  the  vessel ;  and 
there  is  as  little  privity  or  connection  between  him,  or  liis  vessel. 


DECEMBER   TERM,  1855.  191 


Schooner  Freeman,  ftc.  p.  Bnckingham  et  al. 


and  such  simulated  bills  of  ladinff,  as  there  would  be  between  him 
and  any  other  fraud  or  forgery  wnich  the  master  or  special  owner 
might  commit. 

Nor  can  the  general  owner  be  estopped  from  showing  the  real 
character  of  the  transaction,  by  the  fact  that  the  libellants  ad- 
vanced money  on  the  faith  of  the  bills  of  lading ;  because  this 
change  in  the  libellant's  condition  was  not  induced  by  the  act  of 
the  claimant,  or  of  any  one  acting  within  the  scope  of  an  author- 
ity which  the  claimant  had  conferred.  Even  if  the  master  had 
been  appointed  by  the  claimant,  a  wilful  fraud  committed  by 
him  on  a  third  person,  by  signing  false  bills  of  lading,  would  not 
be  within  his  agency.  If  the  signer  of  a  bill  of  lading  was  not 
the  master  of  the  vessel,  no  one  would  suppose  the  vessel  bound ; 
and  the  reason  is,  because  the  bill  is  signed  by  one  not  in  privity 
with  the  owner.  But  the  same  reason  applies  to  a  signature 
made  by  a  master  out  of  the  course  of  his  employment.  The 
taker  assumes  the  risk,  not  only  of  the  genuineness  of  the  signa- 
ture, and  of  the  fact  that  the  signer  was  master  of  the  vessel,  but 
also  of  the  apparent  authority  of  the  master  to  issue  the  bill  of 
lading.  We.say  the  apparent  authority,  because  any  secret  in- 
structions by  the  owner,  inconsistent  with  the  authority  with 
which  the  master  appears  to  be  clothed,  would  not  affect  third 
persons.  But  the  master  of  a  vessel  has  no  more  an  apparent 
unlimited  authority  to  sign  bills  of  lading,  than  he  has  to  sign 
bills  of  sale  of  the  ship.  He  has  an  apparent  authority,  if  tlie 
ship  be  a  general  one,  to  sign  bills  of  lading  for  cargo  actually 
shipped ;  and  he  has  also  authority  to  sign  a  bill  of  sale  of  the 
ship,  when,  in  case  of  disaster,  his  power  of  sale  arises.  But  the 
authority  in  each  case,  arises  out  of,  and  depends  upon,  a  par- 
ticular state  of  facts.  It  is  not  an  unlimited  authority  in  the 
one  case  more  tlian  in  the  other ;  and  his  act,  in  either  case,  does 
not  bind  the  owner,  even  in  favor  of  an  innocent  purchaser,  if 
the  facts  upon  which  his  power  depended  did  not  exist ;  and  it 
is  incumbent  upon  those  who  are  about  to  change  their  con- 
dition, upon  the  faith  of  his  authority,  to  ascertain  the  existence 
of  all  the  facts  upon  which  his  authority  depends. 

Tliough  the  law  on  this  point  seems  to  have  been  considered 
in  Westminster  Hall  not  to  have  been  settled,  when  the  eighth 
edition  of  Abbot  on  Shipping  was  published,  in  1849,  (Ab.  on 
Sh.  825,)  we  take  it  to  be  now  settled,  by  the  cases  of  Grant  v. 
Norway,  2  Eng.  Law  and  Eq.  387  ;  Hubbersty  v.  Ward,  18  ibid. 
551 ;  and  Coleman  v.  Riches,  29  ibid.  823t 

Tlie  same  law  was  much  earlier  laid  down  in  Walter  v.  Brewer, 
11  Mass.  99. 

But  the  case  at  bar  is  much  stronger  in  favor  of  the  claimant, 
because  the  master  was  not  appointed  by  him,  and  tiie  signature 
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of  the  bills  of  lading  was  obtained  by  the  fraud  of  the  special 
owner. 

In  Gracie  v.  Palmer,  8  Wheat.  605,  the  question  came  before 
this  court,  whether  the  charterer  and  the  master  could,  by  a 
contract  made  with  a  shipper  who  acted  in  good  faith,  destroy 
the  lien  of  the  owner  on  the  goods  shipped,  for  the  freight  due 
under  tlie  charter-party.  It  was  held  they  could  not ;  and  the 
decision  is  placed  upon  the  ground  of  want  of  authority  to  do 
the  act.  It  was  admitted  by  the  court  that  the  charterer  and 
master  might  impose  on  a  shipper  in  a  foreign  port,  by  making 
him  believe  the  charterer  was  owner,  and  the  master  his  agent. 
But  it  was  considered  that  so  far  as  respected  the  owner,  the 
risk  of  loss  from  such  imposition  lay  on  the  shipper.  So,  in  this 
case,  even  if  the  special  owner  and  the  master  had  combined  to 
issue  these  simulated  bills  of  lading,  they  could  not  create  a  lien 
on  the  interest  of  the  general  owner  of  the  vessel.  Upon  the 
actual  posture  of  the  facts,  the  master  having  been  defrauded  by 
the  special  owner  into  signing  the  bills  of  lading,  it  would  be 
difficult  to  distinguish  them,  so  far  as  respects  the  rights  of  the 
claimant,  from  bills  forged  by  the  special  owner^  On  these 
grounds,  we  are  of  opinion  that,  upon  the  facts  as  they  appear 
from  the  evidence  in  the  record,  the  maritime  law  gives  no  lien 
on  the  schooner ;  that  the  claimant  is  not  estopped  from  alleging 
and  proving  those  facts ;  and,  consequently,  that  the  decree  of 
the  court  below  must  be  reversed,  and  the  cause  remanded,  with 
directions  to  dismiss  the  libel,  with  costs. 


Thb  Widow  and  Heirs  of  Benjamin  Potdbas  de  la  Lande, 
Plaintiffs  in  Error,  v.  The  Treasurer  of  the  State  of 
Louisiana. 

The  laws  of  Louisiana  impose  a  tax  of  ten  per  cent  apon  what  an  heir,  Ieg:atee,  or 
donee  may  recciTe  upon  the  snccession  to  an  estate  of  a  person  deceased,  where 
snch  heir,  lej^^atcc,  or  oonee  is  not  domiciliated  in  Looisiana,  and  is  not  a  dtiien  of 
any  Sute  or  Territory  of  the  Union.  They  also  provide  that  the  executor,  &e., 
shall  pay  the  (ax. 

Where  tne  state  court  decided  that  this  tax  was  properly  imposed  upon  the  snccession 
accminjr  to  persons  who  were  bom  in  France,  had  always  lived  m  France,  withont 
ever  having  been  in  Louisiana,  this  is  not  snch  a  decision  as  can  be  reviewed  by  this 
court  under  the  25th  section  of  Uie  judiciary  act. 

No  question  was  made  in  the  pourt  below  that  these  laws  conflicted  with  any  provision 
of  the  constituiion  of  the  United  States.  In  a  petition  for  rehearing,  several  irrouiid:! 
were  alleged  as  reasons  for  granting  it ;  but  the  record  does  not  show  why  the  court 
refused  ic 

This  case  was  brought  up  from  the  supreme  court  of  Lou- 
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isiana,  bj  a  writ  of  error  issued  under  the  25th  section  of  the 
judiciary  act 

The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Jemmy  for  the  plaintifis  in  error,  and 
ji&.  Benjamin^  for  defendant. 

JUr.  Janin  made  the  following  points :  — 

It  is  important  to  ascertain  what  points  the  supreme  court  of 
Louisiana  really  decided,  for  upon  this  depends  the  jurisdiction 
of  this  court.  The  decision  turned  principally  upon  the  con- 
struction of  the  statutes  of  1842  and  lo50,  and  sums  up  a  review 
of  these  statutes  in  the  following  words :  **  From  this  view  of 
the  statute,  we  conclude  that  the  tax  attaches  not  only  to 
property  falling  to  alien  heirs,  who  are  non-residents,  but  also 
to  we  property  falling  to  citizens  of  our  own  State  who  reside 
abroad.^' 

(Mr.  Janin  contended  that  under  the  911,  912,  918,  and 
914th  articles  of  the  Code  of  Practice,  a  decision  upon  a  petition 
for  rehearing  could  be  reviewed  by  this  court.) 

The  Louisiana  statutes,  as  expounded  by  the  supreme  court 
of  the  Slate,  are  contrary  to  two  provisions  of  the  constitution 
of  the  United  States,  namely :  — 

^*  Art.  lY .  sect.  2.  The  citizens  of  each  State  shall  be  entitled 
to  all  privileges  and  immunities  of  citizens  in  the  several  States." 

"  Art.  I.  sect.  8.  The  congress  shall  have  power  to  regulate 
commerce  with  foreign  nations,  and  among  the  several  States, 
and  with  the  Indian  tribes."  4  Wash.  C.  C.  R.  880 ;  Story  on 
the  Constitution,  §  1806 ;  9  Wheat.  190. 
.  Mr.  Benjamin  contended  that  the  record  did  not  show  that 
the  questions  stated  in  the  25th  section  arose  in  the  case,  much 
less  tliat  they  were  decided  as  that  section  requires.  A  petition 
for  rehearing  can  brinff  up  no  new  question.  6  La.  R  198 ;  19 
La.  R.  '48 ;  1  Rob.  R.  880 ;  1  Annual,  406. 

The  defence  in  the  state  court  assumed  the  position,  that  the 
state  law,  properly  construed,  applies  only  to  heirs  alien  and  non- 
resident, and  alleged  that  the  defendants  were  citizens  of  Louis- 
iana and  residents.  The  court,  without  determining  whether 
defendants  were  citizens  of  Louisiana  or  not,  held,  that  the 
proper  construction  of  the  law  embraced  them  as  non-residents, 
whether  they  were  citizens  of  Louisiana  or  of  France. 

The  alleged  error  is  that,  if  the  defendants  are  citizens  of  Lou- 
isiana, and  if  the  court  construed  the  statute  aright,  then  the 
statute  is  unconstitutional.  But  the  court  below  did  not  decide 
the  defendants  to  be  citizens  of  Louisiana,  and  tliis  court  there- 
fore cannot  examine  the  first  question  suggested,  and  it  is  eijually 
without  power  to  examine  the  second  question,  being  without 
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jurisdiction  to  revise  a  decision  of  a  state  court  for  error  in  the 
construction  of  a  state  statute. 

Tlie  question  of  the  jurisdiction  of  this  court,  in  cases  similar 
to  the  present,  was  again  very  recently  passed  on  by  the  court, 
and  its  former  decisions  reviewed  and  affirmed,  in  a  case  from 
Louisiana,  which  cannot  be  distinguished  in  principle  from  the 
one  now  under  consideration. 

Grand  Gulf  Go.  v.  Marshall,  12  How.  166,  and  other  cases 
still  later,  affirm  the  previous  jurisprudence.  Lawler  et  al.  i;. 
Walker  et  al.  14  How.  158 ;  Robertson  v.  Coulter,  16  How.  106. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  supreme  court  of  Louisiana. 

The  treasurer  of  the  State  of  Louisiana  instituted  a  suit  in 
the  second  district  of  New  Orleans,  claiming,  in  behalf  of  the 
State,  a  tax  of  ten  per  cent  on  the  amount  of  the  succession 
of  Benjamin  Poydras  de  la  Lande,  inherited  by  persons  alleged 
to  be  citizens  and  residents  of  France. 

This  tax  was  claimed  by  virtue  of  two  acts  of  the  legislature 
of  Louisiana,  one  passed  on  the  26th  of  March,  1842,  which 
provided  *^  that  each  and  every  person,  not  being  domiciliated  in 
this  State,  and  not  being  a  citizen  of  any  State  or  Territory  of 
the  Union,  who  shall  bo  entitled  —  whether  as  heir,  legatee,  or 
donee  —  to  the  whole  or  any  part  of  the  succession  deceased, 
whether  such  person  shall  have  died  in  this  State  or  elsewhere, 
shall  pay  a  tax  of  ten  per  cent  on  all  sums,  or  on  the  value  of 
all  property  which  he  may  actually  receive,  or  so  much  thereof 
as  is  situated  in  this  State." 

The  76th  section  of  the  act  of  March  21,  1850,  provides,  that 
<(  every  executor,  curator,  tutor,  or  administrator,  having  the 
charge  or  administration  of  succession  property  belonging  in 
whole  or  in  part  to  a  person  residing  out  of  this  State,  and  not 
being  a  citizen  of  any  other  State  or  Territory  of  the  United 
States,  shall  be  bound  to  retain  in  his  hands  the  amount  of 
the  tax  imposed  by  law,  and  to  pay  over  the  same  to  the 
state  treasurer." 

Benjamin  Poydras,  an  old  and  wealthy  naturalized  citizen  of 
Louisiana,  having  died  in  1851,  in  France,  leaving  a  widow  and 
three  minor  children  in  that  country,  the  treasurer  of  the  State 
of  Louisiana  filed,  on  the  27th  of  February,  1852,  a  petition  in 
the  second  district  court  of  New  Orleans  against  the  widow,  as 
tutrix  of  her  minor  children,  claiming  ten  per  cent  on  the  amount 
of  the  property  left  by  the  deceased  in  Louisiana.  The  grounds 
for  this  claim,  as  alleged  in  the  petition,  are,  ''  that  the  said 
tutrix,  ai*  well  Ui*  her  said  minor  children,  are  all  citizens  of 
France,  and  reside  in  that  country." 
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The  answer  of  the  defendants  denied  their  liability  for  the  pay- 
ment of  the  tax,  alleging  that  they  were  citizens  of  the  State  of 
Louisiana,  legally  domiciliated  therein.  The  lower  court  gave 
judgment  for  the  State,  which  judgment,  on  appeal,  was  affirmed 
by  the  supreme  court  of  the  State. 

This  being  a  writ  of  error,  under  the  26th  section  of  the  judi- 
ciary act  of  1789,  the  defendant  in  error  insists  that  there  is  no 
jurisdiction.  That  section  provides,  that  on  ^*a  final  judgment 
or  decree  in  any  suit  in  the  highest  court  of  law  or  equity  in 
which  a  decision  in  the  suit  could  be  had,  where  is  drawn  in 
question  the  validity  of  a  treaty  or  statute  of,  or  an  authority 
exercised  under,  any  State,  on  the  ground  of  their  being  repug- 
nant to  the  constitution  or  laws  of  the  United  States,  and  the 
decision  is  in  favor  of  such  their  validity,  may  be  re-examined, 
and  reversed  or  affirmed  in  the  supreme  court  of  the  United 
States,  upon  a  writ  of  error. 

In  the  petition,  the  respondents  are  alleged  to  be  citizens  and 
residents  of  France.  In  their  answer,  they  allege,  that  the  de- 
ceased, in  the  year  1804,  settled  in  Louisiana,  and  became  a 
citizen  of  the  United  States,  and  maintained  his  residence  and 
citizenship  in  Louisiana;  that  his  last  visit  to  France  was  in- 
tended to  be  temporary,  but  he  was  involved  in  lawsuits  in  that 
country  for  years,  though  he  intended  to  return  to  Louisiana, 
and  would  have  done  so,  had  he  not  died.  During  his  absence 
he  acquired  a  large  amount  of  property  in  Louisiana,  and  he 
continued  to  express  his  determination  to  return  to  that  country 
during  his  life.  And  they  alleged  that  they  were  citizens  of  the 
State  of  Bouisiana. 

In  the  final  judgment  in  the  lower  court,  the  judge  says :  — 

**  The  deceased  was  a  French  subject,  who  was  born  and  died 
in  France ;  and  his  heirs,  now  residents  and  natives  of  France, 
who  have  never  been  in  this  State,  claim  his  estate.  It  appears 
to  me  that  they  came  within  the  purview  of  the  act  of  1842." 
A  judgment  for  945,208.80  and  costs  of  suit  was  entered  against 
the  defendants.  An  appeal  was  taken  to  the  supreme  court 
of  the  State,  where  the  judgment  of  the  inferior  court  was 
affirmed.  •  ^ 

It  does  not  appear  from  the  pleadings,  and  procedure  in  the 
inferior  or  in  the  supreme  court,  that  the  question  was  made 
whether  the  acts  of  1842  and  1850  were  in  conflict  with  any 
provision  of  the  constitution  of  the  United  States. 

The  supreme  court  held,  that  the  tax  in  question  <<  attaches 
not  only  to  property  falling  to  alien  heirs,  who  are  non-residents, 
but  also  to  the  property  falling  to  citizens  of  our  own  State 
residing  abroad."  And  they  say  the  object  of  the  law  is  to  dis- 
courage absenteeism.     The  court  held  that  neither  the  act  of 
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1842  nor  that  of  1850  is  repugnant  to  the  187th  article  of  the 
constitution  of  the  State,  of  1845. 

Up  to  the  final  judgment  in  this  case,  in  the  supreme  court 
of  Louisiana,  no  question  was  raised  by  the  counsel  nor  decided 
by  the  court,  involving  the  constitutionality  of  either  of  the  acts 
before  us,  under  the  constitution  of  the  United  States.  Indeed, 
this  is  not  asserted  by  the  counsel ;  but  it  is  contended  that  such 
a  question  was  raised  and  decided  on  the  petition  for  a  rehearing. 
If  this  were  admitted,  does  it  bring  the  case  within  the  25th  sec- 
tion ?  It  must  appear  from  the  record,  that  one  or  both  the  acts 
referred  to  are  not  only  repugnant  to  some  j)rovision  of  the  con- 
stitution of  the  United  States,  but  that  the  point  was  presented 
to  the  court,  and  it  decided  in  favor  of  the  unconstitutional  act 
or  acts. 

The  points,  which  the  defendants  requested  the  court  to  re- 


view, were:  — 


1.  That  a  citizen  of  Louisiana,  whether  native  or  naturalized, 
who  absents  himself,  even  for  temporary  purposes,  from  the 
State  for  more  than  two  years,  thereby  loses  his  domicile  and 
residence,  and  is  bound  to  pay  to  the  State  ten  per  cent  on  any 
inheritance,  legacy,  or  donation  to  which  he  may  be  entitled  as 
intestate  or  under  a  will,  if  the  estate  of  which  he  is  heir  and 
legatee  is  opened  in  the  State  after  his  aforesaid  absence  of  more 
than  two  years  ;  but  that  he  would  not  be  liable  to  this  tax,  if 
during  his  absence  he  had  become  a  citizen  of  another  State  or 
Territory  of  the  Union. 

2.  That  the  act  of  March  26, 1842,  which  establistyss  the  tax 
of  ten  per  cent  upon  foreign  non-resident  heirs,  is  not  contrary 
to  the  12th  article  of  the  constitution  of  1845. 

8.  That  Benjamin  Poydras,  by  his  prolonged  residence  in 
France,  during  the  latter  part  of  his  life,  had  lost  his  domicile 
in  Louisiana. 

In  neither  of  the  above  grounds  is  there  an  intimation  of  any 
conflict  with  tlie  federal  constitution  in  the  decision.  Whether 
there  was  a  repugnancy  between  the  tax-acts  and  the  state  con- 
stitution,-is  a  matter  which  belongs,  exclusively,  to  the  state 
court. 

Tlie  court  refused  the  rehearing,  on  what  ground  does  not 
appear. 

This  court  can  exercise  no  appellate  power  over  the  supreme 
court  of  a  State,  except  in  a  few  specified  cases ;  and  the  ground 
of  jurisdiction  must  be  stated  with  precision,  and  the  ruling  of 
the  court  to  bring  the  case  under  the  25th  section  must  appear, 
on  the  record,  to  have  been  against  tlie  right  claimed.  Any  rear 
son  assigned  for  a  rehearing  or  a  new  trial  is  not  sufficient. 

The  case  is  dismissed  for  want  of  jurisdiction. 
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Thb  Hbibs  of  General  Lafatbttb,  Plaintiffs  in  Ebbos, 
V.  Joseph  Kenton  et  al.-  The  Heirs  of  Oeneral  La- 
fayette, Plaintiffs  in  Error,  v.  Edward  G.  Garter  et 

AL. 

By  actt  of  eoDgreif  passed  in  1809  and  1805,  Genend  Lafkyette  was  authorised  to  lo- 
cate land  wanranti  npon  any  lands  which  were  the  proper^  of  the  United  States ;  to 
have  sonr^s  ezeeated,  and  to  obtain  a  certificate  firom  the  reg;iiter  of  the  land  office, 
that  the  land  sunreyed  was  not  rightfully  claimed  by  any  other  person. 

The  location  was  made  npon  land  In  the  rldnity  of  New  Orleans,  and  inclnded  land 
which  was  Tacant,  and  also  land  whidi  was  claimed  by  individaals.  Bat  the  entry 
contained  no  exterior  boundaries. 

It  was  not  nntal  1825  thai  the  location  was  snrreyed;  and  then  there  wspe  marked 
upon  the  plat  sudi  lands  as  were  vacant,  and  sudi  as  were  claimed  by  mdividuals. 
The  rcffister  certified  that  the  lands  contained  in  the  survey  were  vacant,  with  the 
exception  of  the  parts  designated  as  private  claims ;  and  a  patent  was  issued  for 
such  vacancies,  having  the  survey  attached  to  it 

These  claims  of  mdividuals  having  been  confirmed  bv  operation  of  acts  of  congress, 
are  excepted  ftom  the  grant  of  the  patent.  Apart  irom  the  documento  which  estab- 
lish the  titles  of  these  individual  claimants,  the  patent  shows  that  nothing  was 
granted  except  the  lands  which  were  marked  as  vacant 

These  cases  were  brought  up  by  writ  of  error  from  the  circuit 
court  of  the  United  States,  for  the  eastern  district  of  Louisiana. 

They  were  argued  by  Mr.  Taylor^  for  the  plaintiffs  in  error, 
and  Jwr.  Benjamin  and  Mr,  Janin^  for  defendants. 

The  arguments  of  counsel  were  so  connected  with  the  maps 
which  were  produced  in  court,  that  it  would  be  difficult  to 
present  to  the  reader  a  clear  explanation  of  them  without  the 
map. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

By  an  act  of  1808,  congress  authorized  the  secretary  of  war, 
to  i^ue  to  Major-Oeneral  Lafayette  land  warrants,  amounting  in 
all,  to  11^20  acres.  By  the  act  of  March  2, 1805,  he  was  author-> 
ized  to  locate  his  warrants  on  any  lands,  '^  the  property  of  the 
United  States,"  within  the  Orleans  territory;  the  locations  to 
be  made  with  the  register  of  a  land-office  established  there,  and 
the  surveys  were  to  be  executed  under  the  authority  of  the  sur- 
veyor of  the  public  lands  south  of  Tennessee.  Patents  were 
directed  to  be  issued,  when  surveys  of  the  respective  tracts  were 
presented  to  the  secretary  of  the  treasury,  "  together  with  a  cer- 
tificate of  the  proper  register,  (in  each  case,)  stating  that  the 
land  surveyed  was  not  rightruUy  claimed  by  any  other  person." 
And  the  act  further  provided,  that  no  location  should  include 
any  improved  lands  or  lots. 

By  an  act  passed  in  1806,  entries  were  authorized  for  auy 
quantity  of  land  not  less  than  five  hundred  acres. 

17* 
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Oil  the  26th  day  of  November,  1807,  General  Lafayette  (by  his 
agent)  located  503  acres,  calling  for  ^'  vacant  land  situated  be- 
yond the  line  of  six  hundi-ed  yards  lately  abandoned  by  congress 
to  the  corporation  of  the  said  city,  round  the  fortifications  of  the 


same." 


Owing  to  the  unsettled  state  of  private  land  claims  near  the 
city  of  New  Orleans,  the  location  was  not  surveyed  until  March, 
1825,  when  the  principal  surveyor  certified  to  the  register  that 
he  had  surveyed  for  General  Lafayette,  ^^  a  tract  of  land  situate 
in  the  parish  of  Orleans,  beyond  the  line  of  six  hundred  yards 
abandoned  by  congress  to  the  corporation  of  the  city  of  New 
Orleans,  having  such  courses,  distances,  boundaries,  and  con- 
tents as  are  represented  in  the  annexed  plat  of  survey." 

Pursuant  to  the  act  of  March  2,  1805,  the  register  certified 
that  *^  the  lands  contained  in  the  survey  returncnl  to  his  office 
were  vacant,  with  the  exception  of  the  parts  designated  as  private 
claims." 

On  the  4th  day  of  July,  1825,  a  patent  issued,  which,  by  its 
recitals,  describes  the  out-boundaries  of  the  503  acres,  and  then 
the  granting  clause  declares  that  there  is  "  granted  to  said  Gen- 
eral Lafayette,  and  to  his  heirs,  all  such  parts  or  pabcels  of  the 
tract  of  land  above  described  as  are  ^  not  legally  claimed '  by  any 
otlier  pei'son  or  persons  whomsoever." 

From  the  recitals  in  the  patent,  it  might  be  inferred  that  Gen- 
eral Lafayette's  entry  had  the  same  boundaries  as  described  in 
the  patent ;  the  fact,  however,  is,  that  the  description  contained 
in  the  patent  is  the  first  description,  in  words,  of  the  land  claimed 
under  the  entry ;  the  patent  being,  in  fact,  founded  on  the  figura- 
tive plan,  which  is  attached  to  and  forms  an  essential  part  of  the 
patent,  and  to  tliis  plan  we  are  forced  to  look  for  a  certificate  of 
the  register,  *'  stating  that  the  land  is  not  rightfully  claimed  by 
any  other  person." 

Until  the  certificate  was  made,  the  secretary  was  not  author- 
ized to  issue  the  patent,  and,  to  enable  the  register  to  make  the 
proper  certificate,  he  was  compelled  to  delay  till  congress,  either 
directly  or  indirectly,  through  commissioners,  ascertained  the 
rightful  claims  of  others  lying  within  the  limits  supposed  to  be 
covered  by  General  Lafayette's  location ;  and  as  the  location,  in 
the  form  it  was  surveyed,  (and  no  doubt  as  claimed  to  exist 
when  it  was  made,)  notoriously  interfered  with  claims  of  difier- 
ent  private  individuals,  and  covered  possessions  protected  by  the 
act  of  March  3, 1807,  no  reason  could  be  urged,  on  behalf  of 
the  locator,  why  a  survey  and*  certificate  should  be  made  and  re- 
turned to  the  secretary  of  the  treasury  before  the  private  chiims 
were  duly  ascertained  ;  it  being  the  obvious  object  of  the  locator 
to  obtain  *^the  parts  or  parcels  of  land,"  withiu  liis  out-bound- 
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aries,  that  should  chance  to  be  found  vacant,  after  the  private 
claims  had  been  acted  on  and  confirmed,  or  rejected. 

As  respected  these  private  rights  and  pretensions,  congress 
reserved  to  itself  the  power  to  deiu  with  them  by  such  means  as 
were  deemed  appropriate ;  and  by  the  course  of  action  it  pre- 
scribed, (General  Lafayette  was  compelled  to  abide.  The  case  of 
West  i;.. Cochran  (17  How.  408)  lays  down  the  governing  rule 
on  the  subject. 

The  courts  of  justice  have  no  power  to  revise  what  congress, 
or  commissioners  acting  by  its  autnority,  have  done  in  their  con- 
firmations of  the  titles  here  assailed.  Against  the  United  States 
these  confirmations  are  conclusive,  and  they  are  equally  so 
against  General  Lafayette ;  this  being  a  condition  imposed  on 
his  location  by  the  act  of  1805,  above  quoted,  and  which  is 
affirmed  in  his  patent.  Titles,  covering  the  lands  sought  to  be 
recovered  by  the  petitioners  below,  were  confirmed  to  others 
before  the  patent  to  General  Lafayette  was  issued,  which  ap- 
pears by  documents  found  in  the  record.  But,  if  these  docu- 
ments were  wanting,  we  are  of  opinion  that  the  patent,  and  the 
figurative  plan,  with  the  designations  on  it,  where  the  private 
confirmed  titles  and  the  vacant  lands  are  laid  down  on  the  plot, 
and  noted  as  private  property  or  as  vacant,  furnish  evidence  that 
nothing  passed  by  the  grant  but  the  lands  noted  as  being  vacant. 
It  is,  therefore^  ordered  that  the  judgment  in  the  circuit  court  be 
affirmed  in  the  respective  cases  cited  in  the  caption. 


John  B.  Craighead  et  At.,  Appellants,  v.  Joseph  E.  and 

Alexander  Wilson. 

Wben  a  case  in  chancery  was  referred  to  a  master  to  state  acoonnts  between  the  plain- 
tiffs and  defendants,  to  ascertain  bow  mncb  property  remained  in  the  hands  of  the 
latter,  and  how  much  had  been  sold,  with  the  prices ;  to  make  allowances  to  the 
defendants  for  payments  made  or  incombrances  discharged,  and  to  ascertain  what 
might  be  dne  from  either  defendant  to  the  plaintift,  this  was  not  such  a  final  decree 
as  conld  be  appealed  firom  to  this  coort 

Although  the  decree  settles  the  equities  of  the  bill,  yet  the  amount  to  be  distributed 
amongst  the  parties  depends  upon  the  facts  to  be  reported  by  the  roaster ;  and  until 
the  allotment  to  each  one  of  the  share  to  which  he  niight  be  entitled,  the  decree 
cannot  be  considered  as  finaL 

This  was  an  appeal  from  the  circuit  court  of  the  United  States, 
for  the  eastern  district  of  Louisiana.  « 

There  were  briefs  filed  in  this  case  hj  Mr.  Robertson  and  Mr! 
Taylor^  for  the  appellants,  and  by  Mr.  Benjamin  and  Mr.  Janin^ 
for  the  appellees ;  but  the  question  of  jurisdiction  was  not  raised. 
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Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Louisiana. 

During  the  opening  argument  of  this  case,  doubts  were  sug- 
gested whether  tlie  decree  of  the  circuit  court  was  final  within 
the  act  of  congress,  and  the  attention  of  the  court  was  directed 
to  that  question. 

The  complainants  filed  their  bill  in  the  circuit  court,  claiming 
as  heirs  a  part  of  the  property  of  Joseph  and  Lavinia  Erwin, 
deceased.  Erwin  died  in  1829,  in  the  parish  of  Iberville,  having 
made  his  will  in  1828.  His  property,  real  and  personal,  was 
much  embarrassed ;  the  persons  claiming  an  interest  in  the  suc- 
cession were  numerous ;  and,  from  the  loose  manner  in  which 
the  property  was  managed  by  the  testator  in  his  lifetime,  and  by 
those  who  succeeded  him,  great  difiSculty  was  found  in  the  dis- 
tribution of  the  estate. 

The  circuit  court,  having  ascertained  the  heirship  of  the  claim- 
ants and  their  relative  rights  in  the  succession,  referred  the  mat- 
ter to  a  special  master,  *^  to  take  an  account  of  the  successions 
of  the  said  Joseph  Erwin,  sen.,  Joseph  Erwin,  jr.,  and  Lavinia 
Erwin,  in  so  far  as  it  may  be  necessary  to  state  the  accounts  be- 
tween the  plaintiffs  and  the  heirs  at  law,  defendants  in  this  suit, 
to  ascertain  the  property  in  kind  that  remains  in  the  possession 
and  control  of  either  of  tlie  defendants,  except  Adams  and 
Whiteall,  as  aforesaid  —  what  has  been  sold,  and  the  prices  of 
the  same  and  the  profits  thereof;  and  be  will  report  all  the 
encumbrances  that  have  been  discharged  by  either  of  the  de- 
fendants on  the  same,  and  make  to  them  all  just  allowances  for 
payments,  and  permanent  and  useful  improvements,  and  just 
expenses,  and  to  ascertain  what  may  be  due  to  the  said  plaintiffs 
from  either  defendant ;  and  the  said  master  may  make  a  special 
report  of  any  matters  that  may  be  requisite  to  a  full  adjustment 
<|f  the  questions  in  the  cause." 

By  the  22d  section  of  the  judiciary  act  of  1789,  it  is  provided, 
that  final  decrees  of  the  circuit  court,  where  the  amount  in  con- 
troversy exceeds  two  thousand  dollars,  may  be  brought  before 
this  court  by  an  appeal.  The  law  intended  that  one  appeal 
should  settle  the  matter  in  controversy  between  the  parties  ;  and 
this  would  be  tlie  result  in  all  cases  where  the  appeal  is  taken 
on  a  final  decree,  unless  it  should  be  reversed  or  modified  by  this 
court. 

The  cases  are  numerous  which  have  been  dismissed  on  the 

? round  that  the  appeals  were  taken  from  interlocutory  decrees, 
n  Perkins  t;.  Fourniquet,  6  How.  206,  it  was  held,  ^'  where  the 
circuit  court  decreed  that  the  complainants  were  entitled  to  two 
sevenths  of  certain  property,  and  referred  the  matter  to  a  master 
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in  chanoeiy,  to  take  and  report  an  account  of  it,  and  then  re- 
seryed  all  other  matters  in  oontroversy  between  the  parties  until 
the  ooming  in  of  the  master's  report,?  was  not  a  final  decree  on 
which  an  appeal  could  be  taken.  And,  in  the  same  Tolume, 
209,  PuUiam  et  al.  i;.  Christian,  where  **  a  decree  of  the  circuit 
court,  setting  aside  a  deed  made  by  a  bankrupt  before  his  bank- 
ruptcy ;  directing  the  trustees  under  the  deed  to  deliver  over  to 
the  assignee  in  bankruptcy  all  the  property  remaining  undis- 
posed of  in  their  hands,  but  vrithout  deciding  how  far  the  trus- 
tees might  be  liable  to  the  assignee  for  the  proceeds  of  sales 
previously  made  and  paid  away  to  the  creditors ;  directing  an 
account  to  be  taken  of  these  last-mentioned  sums  in  order  to  a 
final  decree,''  was  held  not  to  be  a  final  decree,  and  the  appeal 
was  dismissed. 

The  above  cases  are  sufficient  to  show  the  grounds  on  which 
appeals  in  chancery  are  dismissed.  To  authorize  an  appeal,  the 
decree  must  be  final  in  all  matters  within  the  pleadings,  so  that 
an  affirmance  of  the  decree  will  end  the  suit.  To  apply  this  test, 
in  all  cases,  cannot  be  difficult. 

In  no  legal  sense  of  the  term,  is  the  decree  now  before  us  a 
final  one.  The  basis  ot  the  decree,  embracing  the  equities  in 
the  bill,  is  found,  but  the  distribution  among  the  parties  in  in- 
terest depends  upon  the  facts  to  be  reported  by  the  master.  It  is 
his  duty,  under  the  interlocutory  decree,  to  balance  the  equities 
by  ascertaining  what  has  been  expended  on  the  property,  and 
what  has  been  received  by  each  of  the  claimants ;  and  also  every 
other  matter  which  should  have  a  bearing  and  influence  in  the 
distribution  of  the  property.  Until  the  court  shall  have  acted 
upon  this' report  and  sanctioned  it,  giving  to  each  of  the  devisees 
his  share  of  the  estate  under  the  will,  the  decree  is  not  final. 

There  may  be  cases  in  which  the  attention  of  the  court  has 
not  been  drawn  to  the  character  of  the  decree  appealed  from ; 
but  such  an  inadvertence  cannot  constitute  an  exception  to  the 
rule.  Tlie  decision  of  the  court,  under  the  law,  establishes  the 
rule  which  must  govern  in  appeals  from  the  circuit  courts. 

The  case  of  Whitinff  v.  Bank  of  the  United  States,  18  Peters, 
6,  is  supposed  to  conflict  with  the  above  rule ;  but  that  was  a 
decree  of  foreclosure  and  sale  of  the  mortgaged  premises.  This 
was  held  to  be  a  final  decree,  the  order  for  sale  having  an  eflect 
similar  to  that  of  an  execution  on  a  judgment. 

The  case  of  Michaud  et  al.  v.  Oirod  et  al.  4  How.  503,  was 
an  interlocutory  decree  in  the  circuit  court,  and  which  case, 
being  appealed,  was  heard  and  decided  by  this  court.  But, 
from  the  report,  there  appears  to  have  been  no  exception  taken 
to  the  appeal,  and  it  may  be  presumed  to  have  escaped  the  notice 
of  the  court. 
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The  case  of  Forgay  et  al.  v.  Conrad,  6  How.  201,  was  an  ap- 
peal from  an  iuterlocutorj  decree,  which  was  sustained,  though 
objected  to.  But  this  decision  was  made  under  the  peculiar 
circumstances  of  that  case.  The  decree  was,  that  certain  deeds 
should  be  set  aside  as  fraudulent  and  void ;  that  certain*  lands 
and  slaves  should  be  delivered  up  to  the  complainant ;  that  one 
of  the  defendants  should  pay  a  certain  sum  of  money  to  the 
complainant ;  that  the  complainant  should  have  execution  for 
these  several  matters ;  tliat  the  master  should  take  an  account 
of  the  profits  of  the  lands  and  slaves,  and  also  an  account  of 
certain  money  and  notes,  and  then  said  decree  concluded  as 
follows,  viz. :  ^^  And  so  much  of  said  bill  as  contains  or  relates 
to  matters  hereby  referred  to  the  master  for  a  report,  is  retained 
for  further  decree  in  the  premises,"  £c. 

It  will  be  observed,  that  two  deeds  for  lots  in  New  Orleans 
were  declared  to  be  null  and  void,  and  certain  slaves  owned  by 
Forgay,  one  of  the  appellants,  were  directed  to  be  sold  on  exe- 
cution, as  also  the  real  estate  and  the  proceeds  distributed  among 
the  bankrupt*s  creditors ;  and  if  the  defendants  principally  in- 
terested could  not  take  an  appeal  until  the  return  of  the  master, 
their  property,  under  the  decree,  would  have  been  disposed  of 
beyond  the  reach  of  the  appellate  court,  so  that  an  appeal  would 
be  useless.  This  was  the  principal  ground  on  which  the  appeal 
was  sustained,  although  it  was  stated  that  this  part  of  the  decree 
was  final. 

The  court  say :  ^'  The  decree  upon  these  matters  might  and 
ought  to  have  awaited  the  master's  report ;  and  when  the  ac- 
counts were  before  the  court,  then  every  matter  in  dispute  might 
have  been  adjudicated  in  one  final  decree ;  and  if  eitlier  party 
thought  himself  aggrieved,  the  whole  matter  would  be  brought 
here  and  decided  in  one  appeal,  and  the  object  and  policy  of  the 
acts  of  congress  upon  this  subject  carried  into  effect." 

Tlie  decree  before  us  is  not  final,  consequently  it  must  be  dis- 
missed. 


James  A.  Abbott  and  Hannah  E.,  his  Wife,  Demandants  and 
Plaintiffs  in  Ebrob,  v.  The  Essex  Company,  Tenants. 

The  following  clause  in  a  will,  namely :  "  I  give  to  my  two  soni,  viz.  John  and  Jacob, 
^l  mj  lands,  Ac,  live  stock,  &c.,  tools,  £c,  bonds,  &c.,  to  be  equally  divided  be- 
tween them,  and  the  executor  is  ordered  to  nay  debts  out  of  that  nan  of  the  estate. 
Item.  —  It  is  my  will  that  if  either  of  my  said  sons,  John  and  Jacob,  should  happen 
to  die  without  any  lawful  heirs  of  their  own,  then  the  share  of  him  who  may  first 
decease  shall  accrue  to  the  other  survivor  and  his  heirs,"  gave  an  estate  in  fee  sim- 
ple to  John  and  Jacob ,  and  the  share  of  the  one  who  first  died  without  isi»ue  passed 
over  to  the  other  son  by  way  of  executory  devise. 
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This  case  was  brought  up  by  writ  of  error  from  the  circuit 
court  of  the  United  States  for  the  district  of  Massachusetts. 

The  part  of  the  will  which  gave  rise  to  the  question  is  stated 
in  the  opinion  of  the  court. 

It  was  admitted  by  the  parties  that  said  testator  died  in  the 
year  1775 ;  that  his  will  was  duly  proved  August  5, 1776  ;  that 
his  two  sons,  John  Kittredge  and  Jacob  Eittredge,  survived  him ; 
tiiat  said  John  Kittredge  died  in  the  year  1826^  never  having 
been  married  ;  that  said  Jacob  Kittredge  died  in  the  lifetime  of 
his  brother  John,  on  July  15, 1807,  leaving  the  following  chil- 
dren, namely:  John  Kittredge,  his  oldest  child,  who  died,  with- 
out ever  having  had  issue,  on  the  10th  of  January,  1828 ;  Jacob 
Kittredge,  his  next  oldest  child,  who  died  December  18, 1831, 
having  had  issue  one  child,  who  is  the  demandant,  Hannah  Kit- 
tredge Abbott;  Thomas  W.  Elittredge,  his  next  child,  who  is 
now  alive ;  Hannah  Kittredge,  his  next  child,  who  died  intestate 
on  the  28th  of  October,  1815,  never  having  had  issue ;  George 
W.  Kittredge,  his  next  child,  who  died  July  4, 1836,  intestate, 
having  had  issue  one  child,  Jacob  Kittredge,  who  is  now  alive ; 
and  William  H.  Kittredge,  his  last  child,  who  died  intestate  on 
the  1st  of  October,  1849,  never  having  had  issue.  The  marriage 
of  the  demandants  was  also  admitted,  and  that  the  surviving 
son  of  Jacob  Kittredge,  the  devisee  named  in  said  will,  and  also 
his  surviving  grandchild,  had,  before  the  commencement  of  the 
suit,  released  and  conveyed  to  demandants  all  their  interest  and 
title  in  the  demanded  premises. 

The  demandants  thereupon  submitted,  and  requested  the 
judge  to  instruct  the  jury,  that,  by  the  said  will  of  John  Kit- 
tredge, his  two  sons  John  and  Jacob,  therein  named,  took  and 
became  seised  as  to  the  real  estate  therein  devised  to  them  in 
equal  moieties  of  an  estate  tail  general,  with  cross  remainder  in 
fee-simple,  it  being  material  and  necessary,  to  enable  the  de- 
mandants to  maintain  the  issue  on  their  part,  to  prove  that 
estates  tail  as  aforesaid  were  so  devised  by  the  said  will.  But 
the  judge  refused  so  to  instruct  the  jury,  but  did  instruct  them 
that,  under  said  will,  the  testator's  said  sons,  John  Kittredge  and 
Jacob  Kittredge,  took  and  became  seised  of  an  estate  in  fee  sim- 
ple, and  that  the  share  of  the  one  of  the  said  sons  who  should 
first  die  without  issue  in  the  lifetime  of  the  other  of  said  sons, 
would  in  that  ev^nt  go  over  to  said  other  son  by  way  of  execu- 
tory devise. 

A  writ  of  error  brought  up  this  ruling  fdr  review. 

The  case  was  argued  by  Mr.  Abbott  and  Mr.  Fessenden^  for 
the  plaintiffs  in  error,  and  Mr.  Merwin  and  Mr.  Loring^  for  the 
defendants. 
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The  points  made  by  the  counsel  for  the  plaintiffl  in  error 
were  the  following,  namely:  — 

The  plaintiffs  in  error  claim  that  the  estate  which  the  two 
sons,  John  and  Jacob,  took  under  tliis  will  were  estates  in  fee 
tail  general,  with  cross  remainders  in  fee-simple. 

EtUe  of  Interpretation. 

The  rule  by  which  this  court  is  to  be  governed,  in  the  inter- 
pretation of  this  will,  is  the  rule  of  law  which  has  been  estab- 
lished  by  the  highest  judicial  tribunal  of  the  State  or  district  in 
which  the  land  lies,  or  the  suit  originated.  Hinde  v.  Yattier, 
5  Pet.  U.  S.  Rep.  897 ;  Jackson  v.  Chew,  12  Wheat.  158 ;  Bank 
of  the  United  States  v.  Daniels,  12  Pet.  88 ;  Webster  v.  Cooper, 
14  How.  488. 

Propositions, 

1.  The  testator,  by  the  first  clause  in  the  will,  gave  to  John 
and  Jacob  an  estate  for  life  only ;  and,  although  he  directed  the 
executor,  Joim,  to  see  that  the  debts  and  legacies  were  paid  out 
of  that  part  of  the  estate  given  to  John  and  Jacob,  this  was  a 
charge  upon  the  estate  or  fund  given  to  John  and  Jacob,  and  not 
upon  the  sole  executor  personally ;  and  therefore  the  charge  does 
not  enlarge  the  estate  for  life  to  an  estate  in  fee-simple.  2  Jar- 
man  on  Wills,  126,  and  note ;  Denn  v.  Slater,  5  D,  &  E.  385  ; 
Doe  V.  Owens,  1  Barn.  &  Adolph.  318 ;  Denn  t;.  Mellor,  5  D.  & 
E.  558 ;  Clark  t;.  Clark,  1  Crompt.  &  Mees.  89 ;  Lithgow  v. 
Kavanagh,  9  Mass.  161 ;  Cook  v.  Holmes,  11  Mass.  528 ;  Wait 
V.  Belding,  24  Pick.  129 ;  Parker  v.  Parker,  5  Met.  184 ;  Gardner  r. 
Gardner,  8  Mason,  209 ;  Lcgh  v.  Warrington,  1  Br.  Pari.  C.  511 ; 
Williams  v.  Cliitty,  8  Ves.  jr.  552 ;  Miles  v.  Leigh,  1  Atk.  578. 

2.  Having  given  each  of  his  two  sons  an  estate  for  life,  the 
next  item  in  the  will  (namely,  the  proviso  ^'  that  if  either  of  said 
sons,  John  or  Jacob,  should  happen  to  die  without  any  lawful 
heirs  of  their  own  ")  enlarges  the  estate  for  life  to  an  estate  tail 
in  each  of  the  two  sons  ;  and,  by  the  use  of  such  language,  the 
testator  intended  an  indefinite  failure  of  issue.  Purefoy  v.  Rog- 
ers, 2  Saunders,  880 ;  Sonday's  Case,  9  Coke,  127  ;  King  v. 
Rumball,  Cro.  Jac.  448 ;  Chaddock  v.  Crowley,  Cro.  Jac.  695  ; 
Holmes  t;.  Meynel,  T.  Ray.  452 ;  Forth  t;.  Chapman,  1  P.  Will. 
668  ;  Brice  v.  Smith,  Willes's  Rep.  1 ;  Hope  v^  Taylor,  1  Burr, 
268 ;  Doe  v.  Fonnereau,  Doug.  504 ;  Denn  v.  Slater,  5  Term 
Rep.  885  ;  Doe  v.  Rivers,  7  Ibid.  276 ;  Doe  v.  Ellis,  9  East,  882 ; 
Goodridge  v,  Goodridge,  7  Mod.  453 ;  Tenoey  i;.  Agar,  12  East, 
258  ;  Eirkpatrick  v.  Kirkpatrick,  18  Ves.  jr.  476 ;  Barlow  v.  Sla- 
ter, 17  Ves.  479 ;  Rornily  t;.  James,  6  Taunt.  268  ;  Atkinson  v. 
Hutchinson,  8  .P.  Will.  258 ;  Sheffield  v.  Orrery,  3  Atk.  282 ; 


DECEMBER    TERM,  1855.  205 

Abbott  et  vx.  V.  Essex  Company. 


Lamplej  i;.  Blower,  Ibid.  896 ;  Shepperd  v.  Lessingham,  Amb. 
122 ;  Gordon  v.  Adolphus,  8  Bro.  P.  0.  806 ;  Oeering  v.  Shen- 
ton,  Oowper,  410 ;  Peake  v.  Pegden,  2  T.  R.  720  ;  Cadogan  v. 
Ewart,  7  Ad.  A  E.  686 ;  Walter  v.  Drew,  Com.  Rep.  292 ;  Dan- 
sey  V.  Griffiths,  4  M.  A  S.  61 ;  Wallers  v.  Andrews,  2  Bing.  196 ; 
Crooke  v.  De  Vandes,  9  Ves.  197 ;  Elton  v.  Eason,  19  Ves.  77 ; 
Todd  V.  Duesbury,  8  M.  A  W.  514 ;  Sampson  v.  Sampson,  4 
N.  0.  888 ;  2  Feame,  Ex.  Dev.  5  Ed.  200 ;  Bamford  v.  Lord,  14 
Com.  Bench,  707 ;  Newton  v.  Griffiths,  1  Har.  &  Gill.  Ill ;  Bells 
V.  Gillespie,  6  Rand,  278  ;  Broaddus  v.  Turner,  Ibid.  808 ;  Syd- 
nor  V.  Sydnor,  2  Munf.  268 ;  Cruger  v.  Hayward,  2  Dessans,  94 ; 
Erwin  v.  Dunwood,  17  Serg.  &  Kawle,  61 ;  Caskey  v.  Brewer, 
Ibid.  441 ;  Heffiier  v.  Knepper,  6  Watts,  18 ;  Patterson  v.  Ellis, 
11  Wend.  259 ;  Hunter  t;.  Haynes,  1  Wash.  71 ;  Lillebridge  v. 
Adie,  1  Mason,  285  ;  Dallam  v.  Dallam,  7  Harr.  &  John.  220 ; 
Eichelberger  v.  Barnitz,  9  Watts,  447 ;  Waples  v.  Harmon,  1 
Harring.  228  ;  Jiggetts  v.  Davis,  1  Leigh.  368 ;  Ide  v.  Ide,  5 
Ma^.  500 ;  Hawley  v.  Northampton,  8  Mass.  8 ;  Nightingale  v. 
Burrill,  15  Kck.  104 ;  Adams  v.  Cruft,  14  Pick.  25 ;  Parker  v. 
Parker,  5  Met.  134 ;  Wight  v.  Thayer,  1  Gray,  286. 

8.  Wliere,  by  one  clause  in  a  will,  an  estate  for  life,  or  an  es- 
tate in  fee-simple,  is  given  by  plain  words,  if  it  appear  in  other 
parts  of  the  will,  by  explanatory  words  or  by  implication,  tliat 
it  was  the  intent  of  the  testator  in  such  devise  that  the  issue 
should  take  the  estate  in  succession  after  him,  then  the  life  estate 
is  enlarged  in  the  one  case,  and  the  estate  in  fee  reduced  in  the 
other,  to  an  estate  tail.  Nightingale  v.  Burrill,  15  Pick.  104 ; 
Parker  v.  Parker,  5  Met.  134. 

4.  The  words  "  lawful  heirs  of  their  own,"  mean  "  heirs  of 
the  body  lawfully  begotten  " ;  and  in  this  will  they  are  techni- 
cal, and  used  as  words  of  limitation,  restraining  the  devise  to  a 
certain  class  of  heirs,  namely,  the  heirs  of  the  body  of  either  John 
or  Jacob.    See  authorities  under  second  proposition. 

5.  That  the  meaning  and  intention  of  the  testator,  by  the  use 
of  the  words  '^  first  decease,"  was,  the  one  that  should  so  first 
decease  ;  namely,  should  first  decease  without  heirs  of  the  body 
lawfully  begotten. 

6.  The  testator,  by  the  use  of  the  words  "  other  survivor," 
meant  and  intended  "  other "  simply,  and  thereby  showed  his 
especial  reference  to  the  children  or  heirs  of  the  body  of  either 
of  the  devisees ;  meaning  and  intending,  if  eitlier  left  heira  of 
the  body  at  any  time,  they  were  to  take  their  father's  estate  ac- 
cording to  the  will  of  the  testator.  »  2  Jarman  on  Wills,  609, 
785  ;  Doe  v.  Wainewright,  5  Durn.  &  E.  427  ;  Anderson  v.  Jack- 
son, 16  Johns.  415  ;  Cole  v,  Sewall,  2  Conn.  &  Law.  344  ;  Aiton 
V.  Brooks,  7  Sim.  204 ;  Harmon  v.  Dickinson,  1  Brown  C.  G.  82. 
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7.  In  a  devise  of  real  and  personal  property,  the  law  makes  a 
distinction  as  to  the  two  estates,  in  the  construction  of  devisees ; 
and,  when  technical  language  is  used,  the  devisee  takes  an  abso- 
lute estate  in  the  personal,  and  a  limited  estate,  or  an  estate  tail, 
in  the  real  property.  Forth  v.  Chapman,  1  P.  Will.  668  ;  Bam- 
ford  V.  Lord,  14  Com.  Bench,  707,  in  which  all  the  English  cases 
are  collated ;  Hawley  t;.  Northampton,  8  Mass.  8 ;  Nightingale 
V.  Burrill,  16  Pick.  104 ;  Adams  v.  Cruft,  14  Pick.  25 ;  Parker  r. 
Parker,  6  Met  184. 

8.  The  use  of  the  word  "  estate  '*  in  the  first  clause,  or  in  other 
parts  of  the  will,  is  not  for  any  technical  or  specific  purpose,  but 
simply  directory  and  descriptive.  It  was  used  to  designate  the 
fund  only  out  of  which  the  debts  and  legacies  were  to  be  paid. 
Gardner  v.  Gardner,  8  Mason,  209,  and  other  authorities  cited 
under  first  proposition. 

9.  If  the  testator  had  not  referred  to  John  and  Jacob  any  fur* 
ther  than  to  have  given  them  all  his  laud,  <&c.,  to  be  equally 
divided  between  them,  and  directed  John  to  see  that  the  debts 
and  legacies  were  paid,  they  might  each  have  taken  a  fee-simple 
by  implication ;  but,  having  controlled  this  intent  by  the  proviso 
in  the  will,  that  if  either  should  happen  to  die  without  heirs  of 
the  body,  this  creates  an  estate  tail  in  each  son,  with  cross-re- 
mainders in  fee-simple  absolute.  Parker  v.  Parker,  5  Met.  134 ; 
Bells  V.  Gillespie,  5  Rand.  278 ;  Caskey  v.  Brewer,  17  Serg.  & 
Rawle,  441. 

10.  If  the  testator^s  sons,  John  and  Jacob,  took  and  became 
seised  of  an  estate  in  fee-simple,  the  share  of  him  who  should 
first  die  without  issue  would,  in  that  event,  go  to  the  other,  if  liv- 
ing, by  way  of  executory  devise ;  and  if  the  other  son  was  not 
living,  it  would  go  to  his  heirs. 

Points  of  Defendants  in  Error. 

The  defendants  submit,  as  the  proper  construction  of  this  will, 
that  it  gave  to  tlie  two  sous  a  fee-sinipic  conditional,  with  exec- 
utory devises  over,  and  not  an  estate  tail  general,  with  cross  re- 
mainders in  fee. 

That  each  son  took  a  fee-simple,  upon  this  single  contin- 
gency: that  if  the  son  who  died  first  left  no  issue,  then  that  his 
sliare  was  to  pass  to  the  surviving  brother,  by  way  of  executory 
devise. 

I.  By  the  first  clause,  independent  of  that  which  devised  tlie 
estate  over,  a  fee-simple  absolute  was  given  to  the  two  sons. 

1.  Although  the  devising  clause  contains  no  words  of  inheri- 
tance, yet  it  charges  personally  one  of  the  devisees  with  tlie  pay- 
ment of  delits  and  legacies,  by  reason  of  the  estate  devised,  and 
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therefore  carries  a  fee  by  implicatioD.  LiUigow  i;.  Eavenagh, 
9  Mass.  165, 166 ;  Wait  i;.  Belding,  24  Pick.  189. 

And  as  the  intent  of  the  testator  is  clear,  that  both  sons  should 
take  the  same  estate,  if  John,  the  executor,  took  a  fee,  then  Jacob 
did  also.    Roe  v.  Dow,  8  M.  &  S.  518. 

(a.)  The  direction  to  pay  the  debts  and  legacies  out  of  the 
estate  devised,  creates  a  charge  upon  the  deyisee  personally,  as 
well  as  upon  the  estate.  Doe  v.  Richardson,  8  Term  R.  856; 
Doe  V.  Snelling,  6  Ibid.  87 ;  Spraker  v.  Yan  Alystyne,  18  Wend. 
205 ;  Gardner  v.  Gkurdner,  8  Mason,  178 ;  2  Jarman  on  Wills, 
172. 

(6.)  Moreover,  the  charge  is  here  imposed  ^^  in  consideration 
of  what  is  given  the  said  sons,"  clearly  importing  that  a  personal 
liability  wasnutended. 

(c.)  Tlic  rule  is  the  same,  although  the  devisee  charged  is 
named  as  executor.  Ooodtitle  v.  Maddern,  4  East,  496;  Doe  v. 
Holmes,  8  Term  R.  1 ;  Doe  t;.  Phillips,  8  B.  <fe  Adolph.  753 ; 
Dolton  v. 'Hewer,  6  Madd.  Oh.  R.  9 ;  2  Jarman  on  Wills,  172. 

2.  One  of  the  legacies  given  is  the  maintenance  of  Sarah 
Dwinnel,  a  granddaughter,  ^^  out  of  that  part  of  my  estate  I  give 
to  my  sons,  John  and  Jacob  Eittredge,  imtil  she  arrives  to  the 
age  of  eighteen  years."    (Record,  p.  6.) 

If  life  estates  only  were  given  to  the  two  sous,  then  the  man- 
ifest intention  of  the  testator  might  be  defeated,  by  their  dying 
before  she  reached  that  age. 

8.  The  testator  directs  the  legacies  to  be  paid  ^^  out  of  that 
part  of  my  estate  I  have  given  to  my  two  sons." 

It  is  well  settled,  that  a  devise  of  one's  ^^  estate  "  includes  all 
the  testator's  interest  in  the  subject  devised ;  and  this  is  true, 
although  it  is  accompanied  with  words  descriptive  only  of  the 
corpus  of  the  property.  Gtedfrey  v.  Humphrey,  18  Pick.  587 ; 
Paris  V.  Miller,  5  M.  &  S.  408 ;  Gardner  v.  Harding,  8  J.  B. 
Moore,  565 ;  2  Jarman  on  Wills,  181, 182. 

If  then,  this  expression,  ^'  this  part  of  my  estate,"  <fcc.,  had 
been  used  in  the  clause  making  the  gift,  it  would  clearly  have 
carried  a  fee. 

But  the  testator's  intention  to  give  a  fee  is  a;  fairiy  inferable 
from  his  subsequently  describing  what  he  has  given,  as  ^^  that 
part  of  my  estate,"  Ac,  as  if  he  bad  used  those  words  in  making 
the  girt. 

If  the  intention  to  give  a  fee  appears  from  any  part  of  the 
will,  a  fee  will  pass. 

II.  The  next  inquiry  is,  whether  the  fee-simple  thus  given  is 
reduced  by  the  succeeding  clause  of  the  will,  to  an  estate  tail 
by  implication :  Item,  ^'  It  is  my  will  that  if  either  of  my  said 
sons  snould  happen  to  die  without  any  lawful  heira  of  his  own. 
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then  the  share  of  him  who  may  first  decease  shall  accrue  to  the 
other  survivor  and  his  heirs." 

This  depends  upon  whether  the  testator  has  provided  for  a 
definite  or  indefinite  failure  of  issue. 

If  he  intended  a  failure  of  issue  at  the  death  of  the  first  taker, 
then  the  will  gives  a  fee-simple  conditional,  and  not  an  estate 
tail ;  and  the  limitation  over,  not  being  too  remote,  is  good  as 
an  executory  devise.  Pells  v.  Brown,  Cro.  Jac.  590,  and  cases 
cited  post. 

The  defendants  contend  that  this  is  the  proper  construction 
of  the  will. 

The  demandants  rely  upon  this  rule  of  construction,  namely, 
that,  in  a  devise,  words  referring  to  the  death  of  a  person  with- 
out issue  are  construed  to  import  an  idefinite  failure  of  issue, 
instead  of  a  failure  at  the  death  of  such  person.  2  Jarman  on 
Wills,  418. 

But  this  rule,  taken  with  its  proper  qualifications,  will  not  jus- 
tify the  construction  which  the  demandants  seek  to  give  this  will. 
This  involves, — 

1.  A  brief  examination  of  the  rule  itself,  and  of  some  of  its 
established  qualifications. 

2.  The  inquiry,  what,  if  any,  is  the  rule  of  construction  as 
settled  in  Massachusetts ;  and  how  far  it  conforms  to  the  rule  as 
established  elsewhere. 

3.  A  consideration  of  the  provisions  of  this  will,  and  the  in 
quiry  whether,  under  the  appUcation  of  the  rule  thus  ascertained, 
they  do  not  plainly  refer  to  a  definite  failure  of  issue. 

I.  The  rule  itself  is  entirely  artificial,  giving  an  arbitrary  mean- 
ing to  certain  forms  of  expression,  as  ^^  dying  without  issue," 
and  the  like.  Its  application,  therefore,  should  be  limited  to 
these  settled  forms  of  expression.     2  Jarman  on  Wills,  418. 

1.  It  is  generally  conceded  that  tlie  rule  violates  the  natural 
meaning  of  language,  and  in  most  cases  tends  to  defeat  rather 
than  to  give  efiect  to  the  intentions  of  testators.  2  Jarman  on 
Wills,  418 ;  Keily  v.  Fowler,  Ch.  J.  Wilmot  Notes,  &c.,  298 ; 
Hall  V.  Chaffee,  14  N.  H.  216,  and  cases  post. 

Insomuch,  thi(t  in  England  and  several  of  the  States,  the  rule 
has  been  abolished  by  express  legislation.  1  Vict.  c.  26,  §  29 ; 
New  York  R.  St. ;  Virgmia,  1819 ;  Miss.  1824 ;  N.  C.  1827. 

2.  Its  qualifications. 

A  limitation  "  if  T.  died  without  issue,  living  his  brother  W., 
then  to  W."  refers  to  a  failure  of  issue  at  the  death  of  T.  Pells 
V.  Brown,  Cro.  Jac.  590. 

So  also  the  words,  if  one  die,  **  leaving  no  issue  behind  him,'' 
Porter  v.  Bradley,  3  Term  R.  148 ;  and,  if  one  leave  no  issue, 
then  life  estates,  "  to  the  survivor  or  survivors."  Roe  v.  Jeffrey, 
7  Term  R.  585. 
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The  limitation,  in  bequests,  ^*  to  the  surviyor,"  has  been  uni- 
formly held  in  England  to  denote  a  definite  failure  of  issue* 
Hughes  V.  Sayer,  1  P.  Wm.  5S4 ;  Ranelagh  v.  Banelagh,  2  M. 
A  K.  441 ;  Radford  i;.  Radford,  1  Keen,  486 ;  Lewis  on  Perpe- 
tuities, 218. 

Although  it  may  not  have  been  so  held  in  reference  to  devisees 
of  real  estate.    See  Lewis  on  Perp.  221. 

In  the  United  States,  it  is  settled  by  numerous  authorities 
that  a  limitation, ''  to  the  survivor,"  imports  a  definite  failure  of 
issue,  in  gifts  both  of  real  and  personal  estate.  Fosdick  v.  Cor- 
nell, 1  Johns.  R.  440;  Anderson  v.  Jackson,  16  Johns.  382; 
Jackson  v.  Chew,  12  Wheat.  158;  Wilkes  v.  Lyon,  2  Cowen, 
888 ;  Cutter  v.  Doughty,  28  Wend.  518 ;  Dawson  v.  De  Forest, 
8  Sandf.  Gh.  R.  456 ;  Heard  v.  Horton,  1  Denio,  165;  Dew  v. 
Schenk,  8  Hals.  29 ;  Cordle  v.  Cordle,  6  Munf.  455 ;  Rapp  v. 
Kapp,  6  Barr.  45 ;  Johnson  v.  Currier,  10  Barr.  498 ;  Morgan  v, 
Morgan,  5  Day,  517 ;  Couch  v.  Oorham,  1  Conn.  86. 

II.  The  rule  in  Massachusetts  is,  that  although  a  devise  to  one 
and  his  heirs,  and  if  he  die  without  issue,  Uieu  to  another,  will 
create  an  estate  tail,  with  remainder  over,  yet  that  this  construc- 
tion will  be  controlled  by  o|her  words,  showing  that  the  testator 
referred  to  a  failure  at  Uie  death  of  the  first  taker.  Hawley  v. 
Northampton,  8  Mass.  41. 

And  in  conformity  with  the  American  doctrine,  it  has  been 
held,  that  a  limitation  to  the  survivor  denotes  a  definite  failure 
of  issue.  Richardson  v.  Noyes,  2  Mass.  56.  See  Idc  v.  Ide  et  al. 
5  Mass.  500. 

The  case  of  Parker  v.  Parker,  5  Met.  134,  cannot  be  considered 
as  having  established  a  rule  of  constniction  which  controls  tliis 
case,  for  these  reasons.     12  Wheat.  158. 

1.  The  construction  of  a  will  by  a  state  court  does  not  con- 
stitute a  rule  of  decision  for  this  court,  unless  it  has  been  long 
acquiesced  in  as  a  rule  of  real  property.  Lane  et  al.  v.  Vick  et 
al.  8  How.  476 ;  Comer  v.  Brown,  16  How.  354. 

2.  That  decision  was  made  on  the  ground  that  the  testator 
did  not  intend  to  give  more  than  an  estate  tail  to  the  sons; 
whereas,  in  this  case,  as  already  shown,  the  sons  were  intended 
to  have  a  fee. 

8.  That  decision  was  based  upon  erroneous  principles,  and  is 
obviously  the  result  of  inadvertence. 

"  (a.)  The  rule  of  Purefroy  r.  Rogers,  2  Saund.  888,  on  which 
the  opinion  was  founded,  is  not  a  rule  of  construction,  favoring 
the  presumption  that  the  particular  estate  is  an  estate  tail,  rather 
tlian  a  fee-simple.  See  also  Doe  i;.  Morgan,  3  Term  R.  763 ; 
Nightingale  v.  Burrill,  15  Pick.  HI. 

(6.)  The  opinion  proceeded  on  the  mistaken  idea,  that  a  limi- 

18* 


210  SUPBEME    COURT. 

Abbott  et  ux.  v.  Essex  Companj. 

tation  over  on  the  failure  of  issue,  necessarily  implied  that  the 
first  taker  was  to  have  an  estate  tail,  without  referring  to  the 
decisive  distinction,  whether  the  limitation  was  upon  a  definite 
or  indefinite  failure  of  issue,  (p.  189.)  But  see  Nightingale  v. 
BurriU,  15  Pick.  118. 

(c.')  The  conclusion,  that  the  will  created  an  estate  tail,  was 
entirely  inconsistent  with  what  the  court  had  previously  declared, 
p.  137,  to  be  **  the  manifest  object  of  the  testator  " ;  and  that  was, 
to  give  a  fee-simple  conditional. 

4.  That  decision  cannot  control  the  construction  of  this  will, 
because  the  single  question  upon  which  tliis  depends  was  neither 
passed  upon  nor  adverted  to ;  namely,  whether  a  definite  or  in- 
definite failure  of  issue  was  intended. 

If  it  had  been,  it  is  utterly  improbable  that  the  court  would 
have  come  to  the  result  they  did ;  for  it  is  undoubted  law  every- 
where, that  a  limitation  over  upon  the  first  taker*B  dying  without 
issue,  and  under  twenty-one  years  of  age,  is  clearly  upon  a  definite 
fEulure  of  issue.  Pells  v.  Brown,  Cro.  Jac.  690 ;  Glover  v.  Monck- 
ton,  8  Bingh.  18 ;  Doe  t;.  Johnson,  16  L.  &  E.  550 ;  Lippett  t;. 
Hopkins,  1  Oall.  454 ;  Barnitz  v.  Casey,  7  Cranoh,  456 ;  Bay  t;. 
Enslin,  2  Mass.  554.  • 

5.  The  provisions  of  the  will  in  that  case,  and  of  the  will  in 
this  are  materially  different. 

HI.  This  will  provides  for  a  definite  failure  of  issue. 

1.  The  language,  "if  either  son  should  happen  to  die  without 
heirs,"  denotes  that  the  testator  was  contemplating  a  contingency 
which  would  occur,  if  at  all,  at  the  death  of  such  son. 

2.  The  limitation  is  "  to  the  other  survivor.'' 

According  to  the  decision  fvpra^  a  limitation  to  the  ^  survivor  " 
denotes  a  definite  failure  of  issue. 

But  here  the  limitation  is  "  to  the  other  survivor." 

The  term  survivor,  as  here  employed,  cannot  be  construed  to 
mean  "other";  for,  as  the  term  "other"  is  also  used,  such  a 
construction  would  deprive  "  survivor  "  of  all  force. 

This  language  shows  that  the  testator  referred  to  the  other, 
personally,  as  tlie  survivor. 

8.  It  is  clear,  timt  a  fee-simple,  and  not  an  estate  tail,  is  devised 
over,  "  to  the  survivor  and  his  heirs." 

It  is  highly  improbable  that  the  testator  intended,  in  the  event 
of  the  limitation  over  taking  eflTect,  that  the  son  should  hold  one 
half  the  estate  in  fee-simple,  and  the  other  in  fee-tail. 

4.  It  is  "  the  share  "  of  him  who  may  die  first,  that  is  devised 
over. 

fa.)  The  term  "  share,"  in  a  devise,  denotes  all  one's  interest, 
ana  will  pass  a  fee.  Paris  v.  Miller,  5  M.  &  S.  408 ;  Doe  v. 
Bacon,  4  M.  4b  S.  866. 
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(i.)  Here,  a  fee-simple  is  clearly  devised  over,  and  it  is  called 
^  the  share ''  of  the  first  taker.  This  certainly  implies  that  that 
*^  share  ^*  was  a  fee-simple. 

(c.)  The  true  import  of  this  language  isy  and  the  imderstand- 
ing  of  the  testator  undoubtedly  was,  that  what  is  given  over, 
(i.  e.  a  fee-simple,)  is  just  exactly  what  the  first  taker  would 
have  held,  had  he  not  died  without  issue. 

5.  The  devise  includes  both  real  and  personal  estate. 

(a.)  It  is  very  certain  that  the  testator  did  not  intend  to  limit 
over  the  personal  property,  on  an  indefinite  failure  of  issue,  and 
from  uniting  the  two  in  the  same  clause  and  in  the  same  con- 
tingency, the  inference  is  equally  as  strong  as  to  the  real  estate. 
Porter  v.  Bradley,  8  Term  R.  146,  and  Ricnardson  t;.  Noyes,  2 
Mass.  68,  are  direct  authorities. 

(6.)  A  distinction  has  indeed  been  sometimes  mada  between 
real  and  personal  estate,  but  the  soundness  of  this  distinction  is 
denied  by  the  weight  of  authority.    Vide  cases  supra. 

6.  Lastly,  it  is  the  share  of  him  *'  who  may  first  decease  "  that 
is  devised  over. 

(a.)  This  language  cannot  be  taken  literally,  for  then  the  share 
of  the  one  dying  first  would  go  over,  although  lie  left  issue. 

(6.)  Nor  does  it  mean  merely  the  share  of  him  who  may  die 
without  issue ;  for  this  would  disregard  the  plain  provision  of 
the  will,  that  it  must  be  the  share  of  him  who  dies  first. 

(c.)  The  testator's  meaning  is  clear  ;  the  share  of  him  "  who 
may  first  decease  "  is  devised  over,  ^^  if  he  happens  to  die  with- 
out lawful  heirs,"  Cu  e.  issue ;)  but  in  no  event  is  any  other 
share  devised  over  but  his  who  may  first  decease. 

These  words,  in  connection  with  the  fact  that  the  limitation 
is  to  the  survivor,  demonstrate  that  tlie  testator  referred  to  the 
period  of  the  death  of  the  first  taker. 

Mr.  Justice  QRIER  delivered  the  opinion  of  the  court. 

The  questions  submitted  to  our  consideration  in  this  case  arise 
on  the  construction  of  the  will  of  John  Kittredge,  deceased,  and 
on  the  following  devise  to  his  sons :  — 

''  Item.  I  give  to  my  two  sons,  namely,  John  and  Jacob  Kit- 
tredge, all  my  lands  and  buildings  in  Andover  aforesaid,  ex- 
cepting the  land  I  gave  to  my  son  Thomas  aforesaid,  which 
bnildings  consist  of  dwelling-bouses,  barns,  corn-house,  grist- 
mill, and  cider-mill,  all  of  every  denomination  ;  also,  all  my  live 
stock  of  cattle,  horses,  sheep  and  swine,  and  all  my  husbandry 
utensils  of  every  denomination,  and  all  my  tools  that  may  be 
useful  for  tending  the  miUs  aforesaid ;  and  also  all  my  bonds 
and  notes  of  hand  and  book  accounts,  together  with  what 
money  I  may  leave  at  my  decease ;  and  my  wearing  apparel,  I 
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give  the  same  to  my  said  sons,  John  and  Jacob  Kittredge,  to 
be  equally  divided  between  them ;  and  in  consideration  of  what 
I  have  given  my  said  sons,  John  and  Jacob  Kittredge,  the  ex- 
ecutor of  this  testament,  hereinafter  named,  is  hereby  ordered 
to  see  that  all  my  just  debts  and  funeral  charges,  together  with 
all  the  legacies  in  this  will  mentioned,  be  paid  out  of  that  part 
of  my  estate  I  have  given  to  my  two  sons,  John  and  Jacob  Kit- 
tredge,  to  whom  I  give  each  one  bed  and  bedding. 

^^  Item,  It  is  my  will,  that  if  eitlier  of  my  said  sons,  namely, 
John  and  Jacob  Kittredge,  should  happen  to  die  without  any 
lawful  heirs  of  their  own,  then  the  share  of  him  who  may  first 
decease  shall  accrue  to  the  other  survivor  and  his  heirs." 

On  the  trial,  the  demandants  requested  the  court  to  instruct 
the  jury,  '^  that  John  and  Jacob  took  the  real  estate  therein  de- 
vised in. equal  moieties  of  an  estate  tail  general,  with  cross- 
remainders  in  fee-simple."  But  the  court,  instructed  the  jury, 
'^  that  the  testator's  said  sons,  John  and  Jacob,  took  an  estate  in 
fee-simple,  and  that  the  share  of  the  one  of  the  sons,  who 
should  first  die  without  issue,  in  the  lifetime  of  the  other,  should, 
in  that  event,  go  over  to  the  other  son,  by  way  of  executory  de 
vise."  To  this  instruction  the  plaintiffs  excepted,  and  now  con- 
tend:— 

1.  That  the  testator,  by  the  first  clause  of  his  will,  gave  to 
John  and  Jacob  an  estate  for  life  only. 

2.  That  thb  next  clause  of  the  will  enlarges  the  estate  for  life 
to  an  estate-tail  in  each  of  the  two  sons,  and,  by  the  use  of  such 
language,  the  testator  intended  an  indefinite  failure  of  issue. 

The  defendants,  on  the  contrary,  maintain  that,  independent 
of  the  last  clause,  by  which  the  estate  is  given  over,  the  sons 
took  a  fee-simple.  And,  secondly,  that  tlie  clear  intention  of  the 
testator  is,  that  both  real  and  personal  estate  should  pass  on  a 
definite  contingency,  namely,  the  decease  of  one  brother  without 
issue  in  the  lifetime  of  the  other. 

There  is,  perhaps,  no  point  of  testamentary  construction  which 
has  undergone  such  frequent  discussion,  and  is  so  fruitful  in  cases 
not  easily  reconciled,  as  that  now  brought  under  our  consid- 
eration. This  has  arisen,  in  a  great  measure,  from  the  discrep- 
ancy between  the  popular  acceptation  of  the  phrases,  **  if  he  die 
without  issue,"  *^  in  default  of  issue,"  and  similar  expressions, 
from  the  established  legal  acceptation  of  them  in  courts  of  jus- 
tice. It  is  often  necessary  to  construe  these  expressions  as  con- 
veying an  estate  tail  by  implication,  in  order  to  carry  out  the 
evident  general  intent  of  the  testator.  Such  is,  or  ought  to  be, 
the  object  of  all  rules  of  interpretation ;  but  court  rules,  however 
convenient  in  the  disposition  of  cases  where  the  intention  is 
doubtful,  cannot  claim  to  be  absolute  or  of  universal  application. 
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Hence  it  has  been  said,  ^  that  courts  have  been  astute  to  defeat 
the  application  of  this  rule  of  construction,  harsh  in  itself,  and 
often  producing  results  contrary  to  the  testator's  intention."  If 
wills  were  always  drawn  by  counsel  learned  in  the  law,  it  would 
be  highly  proper  that  courts  should  ri^dly  adhere  to  precedents, 
because  every  such  instrument  might  justly  be  presumed  to  have 
been  drawn  with  reference  to  them.  But,  in  a  country  where, 
from  necessity  or  choice,  every  man  acts  as  his  own  scrivener,  his 
will  is  subject  to  be  perverted  by  the  application  of  rules  of  con- 
struction of  which  he  was  wholly  ignorant. 

The  rule  laid  down  in  Purefoy  t;.  Rogers,  2  Saund.  38d,  "  that 
where  a  contingency  is  limited  to  depend  on  an  estate  of  free- 
hold which  is  capable  of  supporting  a  remainder,  it  shall  never 
be  construed  to  be  an  executory  devise,''  has  been  received  and 
adopted  in  Massachusetts. 

In  England,  and  in  some  of  the  States  here,  it  has  been  abol- 
ished by  legislative  interposition,  as  harsh  and  injurious.  This 
rule,  however,  has  never  been  construed,  either  in  England  or 
this  country,  to  include  cases  where  the  title  of  the  first  taker  is 
a  fee-simple,  and  the  contingency  is  definite. 

In  the  case  of  Pells  v.  Brown,  Cro.  Jac.  590,  where  there  was 
a  devise  "to  A  in  fee,^and,  if  he  die  without  issue  living,  then 
C  shall  have  the  land,"  it  was  held  to  be  an  executory  devise  to 
C,  on  the  contingency  of  A  dying  in  the  lifetime  of  G  without 
issue.  There  is  no  necessary  conflict  between  this  case  and  that 
of  Purefoy  v.  Rogers.  It  is  true,  also,  that  this  rule  has  been 
apnlied  where  the  first  taker  had  tin  estate  in  fee ;  and  it  is  con- 
ceaed,  "  that,  unless  there  are  expressions  or  circumstances  from 
which  it  can  be  collected  that  these  words,  ^  without  issue,'  are 
used  in  a  more  confined  sense,  they  are  to  have  their  legal  sense 
of  an  indefinite  failure  of  issue";  but  whenever  such  "expres- 
sions or  circumstances "  show  the  intention  of  the  testator  that 
the  estate  is  to  go  over  only  on  a  definite  contingency,  courts 
will  give  efifect  to  such  intention.  Notwithstanding  the  expres- 
sions in  Plunket  v.  Holmes,  Sid.  47,  derogatory  of  the  case  of 
Pells  V.  Brown,  it  has  always  been  considered  "  a  leading  case, 
and  the  foundation  of  this  branch  of  the  law."  See  Williams's 
Saunders,  888,  b,  in  note. 

In  Porter  v.  Bradley,  8  T.  R.  143,  where  lands  were  devised  to 
A  and  his  heirs,  and  if  he  die  leaving  no  issue  behind  him,  then 
over,  it  was  decided  that  the  limitation  over  was  good  by  way 
of  executory  devise ;  and  Lord  Kenyon  acknowledges  the  case 
of  Pells  t;.  Brown  to  be  "  the  foundation  and  mag^na  charta  of 
this  branch  of  the  law,"  deciding  that  the  wurds, ''  leaving  no 
issue  behind  him,"  showed  clearly  that  the  testator  did  not  con- 
template un  iudefiiiite  failure  of  issue. 
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In  the  case  of  Roe  i;.  Jeffery,  7  T.  R.  689,  where  the  devise 
was  to  *'  A  and  his  heirs,  and  in  case  he  should  depart  this  life 
and  leave  no  issue,  then  to  B,  C,  and  D,  and  the  survivor  or  sur- 
vivors of  them,  share  and  share  alike,"  it  was  held  that  the  devise 
to  B,  C,  and  D  was  a  good  executory  devise.  In  delivering  the 
opinion  of  the  court  in  that  case,  Lord  Kenyon  observes :  *^  This 
is  a  question  of  construction,  depending  on  the  intention  of  the 
party ;  and  nothing  can  be  clearer  than  if  an  estate  be  given  to 
A  in  fee,  and  by  way  of  an  executory  devise,  an  estate  be  given 
over,  which  may  take  place  within  a  life  or  lives  in  being,  <fec., 
the  latter  is  good  by  way  of  executory  devise.  The  question, 
therefore,  in  this  and  similar  cases  is,  whether,  from  the  whole 
context  of  the  will,  we  can  collect  when  an  estate  is  given  to  A 
and  his  heirs  forever,  but  if  he  die  without  issue,  then  over,  the 
testator  meant  without  issue  living  at  the  death  of  the  first  taker. 
The  rule  was  settled  as  long  ago  as  in  the  reign  of  James  I.,  in 
the  case  of  Pells  v.  Brown.  Tiiat  case  has  never  been  ques- 
tioned or  shaken,  and  is  considered  as  a  cardinal  point  on  this 
head  of  the  law." 

Without  referring  to  any  more  of  the  numerous  English  and 
American  cases  brought  to  our  notice  by  the  learned  counsel,  of 
like  tenor,  it  will  be  sufficient  to  notice  the  case  of  Richardson 
V.  Noyes,  2  Mass.  56.  There  the  devise  was  "  to  my  three  sons, 
A,  B,  and  0,  all  my  other  lands,  &c. ;  also  my  wiU  is,  that  if 
either  of  them  should  die  without  children,  the  survivor  or  sur- 
vivors of  them  to  hold  the  interest  or  share  of  each  or  any  of 
them  so  dying  without  children  as  aforesaid  "  ;  and  it  was  held 
to  pass  an  estate  in  fee-simple,  determinable  on  the  contingency 
of  either  of  them  dying  without  is^e,  and  vesting  by  way  of 
executory  devise.  See  also  the  case  of  Ray  v,  Euslen,  2  Mass. 
554.  Those  cases  fully  adopt  the  principles  of  the  English  cases 
we  have  just  referred  to.  The  case  of  Parker  v.  Parker,  5  Mete. 
1S4,  has  been  quoted  as  containing  a  contrary  doctrine ;  but  it 
does  not  appear  that  the  question  of  definite  or  indefinite  failure 
of  issue  was  made  by  the  counsel  or  adverted  to  by  the  court  in 
the  decision. 

Our  inquiry  must  be,  therefore,  from  an  examination  of  the 
whole  context  of  this  will :  — 

1.  Whether,  independent  of  the  second  clause,  by  which  the 
estate  is  limited  over,  the  sons  took  an  estate  in  fee-simple  or 
only  a  life  estate ;  and, 

2.  Whether  he  intended  to  give  over  the  share  of  each  son  to 
the  other,  on  the  contingency  of  his  death,  without  issue  living  at 
the  time  of  hi>  decease.  <ir  upon  an  indefinite  failure  of  issue. 

1.  There  are  no  wurds  of  liihcritance,  in  thi&  first  clause  of  the 
devise,  to  'f«'ii  and  Jacob:  l»ut  such  won  Is  are  nut  absolutely 
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necessary  in  a  will  to  the  gift  of  a  fee.  The  subject  of  this  devise 
is  described  as  *^  that  part  of  my  estate."  The  word  '^  estate," 
or  '^  that  part  of  my  estate,"  has  always  been  construed  to  de- 
scribe not  only  the  land  devised,  but  tlie  whole  interest  of  the 
testator  in  the  subject  of  the  devise ;  thus,  a  devise  of  '^  my 
estate,  consisting  of  thirty  acres  of  land,  situate,  &c.,"  will  carry 
a  fee.  Moreover,  the  legacy  given  for  the  maintenance  of  Sarah 
Devinny,  ^'  to  be  paid  out  of  that  part  of  my  estate  given  to  John 
and  Jacob,"  would  be  defeated  by  their  death  before  she  arrived 
at  the  age  of  eighteen,  if  the  devise  to  them  was  a  life  estate 
only.  The  intention  of  a  testator  must  be  drawn  from  the  whole 
context  of  his  will.  And  it  is  not  necessary  to  look  alone  at  the 
words  of  the  gift  itself  to  ascertain  the  intention  of  the  testator 
as  to  the  quantum  of  the  estate  devised,  if  it  can  be  gathered, 
from  expressions  used  in  any  part  of  it,  what  he  supposed  or 
intended  to  be  the  nature  and  extent  of  it.  It  will  not  admit 
of  a  doubt,  also,  that  the  testator  intended  that  both  of  his  sons 
should  have  the  same  estate  in  the  devised  premises,  which  were 
"  to  be  equally  divided  between  them."  John  is  charged  per- 
sonally, in  respect  of  the  estate  given  him,  with  the  payment  of 
all  the  debts  and  legacies.  Tlie  testator  calls  it  the  **  considera- 
tion "  to  be  paid  for  that  part  of  his  estate  given  to  his  two  sons  ; 
and  thougli  John  was  appointed  executor,  whose  duty  it  became, 
as  such,  to  see  to  the  payment  of  the  debts  and  legacies,  the 
charges  are  to  be  paid  by  him  at  all  events  out  of  the  estate  de- 
vised to  him  and  Jacob,  and  not  out  of  the  rents  and 'profits 
only.  By  their  acceptance  of  the  devise,  they  became  personally 
liable.  In  such  cases,  it  is  well  settled  that  the  devisee  takes  a 
fee,  without  words  of  inheritance. 

On  this  point,  therefore,  we  are  of  opinion  that  John  and  Jacob 
each  took  a  fee  in  their  respective  ^'  share  "  or  moiety  of  the  es- 
tate devised  to  them. 

2.  It  remains  to  consider  the  effect  of  the  second  clause  of  the 
will,  which  is  in  these  words :  **  It  is  my  will,  that,  if  either  of 
my  said  sons,  namely,  John  or  Jacob,  should  happen  to  die  with- 
out any  lawful  heirs  of  their  own,  then  the  share  of  him  who  may 
first  decease  shall  accrue  to  the  other  survivor  and  his  heirs." 

Viewing  this  clause  free  from  the  confusion  of  mind  produced 
by  the  numerous  conflicting  decisions  of  courts,  and  untram- 
melled by  artificial  rules  of  construction,  we  think  that  no  two 
minds  could  differ  as  to  the  clear  intention  of  the  testator.  By 
**  lawful  heirs  of  their  own,"  he  evidently  meant  lineal  descend- 
ants or  ^^  issue." 

The  contingency  contemplated  is  as  definite  as  language  can 
make  it  — ''  if  either  son  should  happen  to  die  without  heirs  of 
their  own  during  the  life  of  the  other." 
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The  person  to  take,  on  the  happening  of  this  contingency,  is 
precisely  described  —  '*  the  other  survivor."  It  is  true,  that  cases 
may  be  found  which  decide  that  the  term  ^^  survivor  "  does  not 
of  itself  necessarily  import  a  definite  failure  of  issue,  and  no 
doubt  there  are  many  cases  where  it  would  be  necessary  to  dis- 
regard the  obvious  import  of  this  term,  in  order  to  carry  out  the 
general  intent  of  a  testator,  otherwise  apparent ;  but  a  large 
number  of  English,  and  nearly  all  the  American,  cases  acknowl- 
edge the  force  of  this  term  as  evidence  of  the  testator's  intending 
a  definite  contingency.  The  other  words  of  thb  clause,  con- 
nected with  it,  clearly  describe  a  definite  contingency,  and  the 
individual  who  is  to  take  on  its  happening :  "  the  share  of  him 
who  shall  first  decease  without  heirs  shall  accrue  to  the  other 
survivor" ;  — on  the  death  of  one,  the  other  is  to  take — a  definite 
contingency  and  a  definite  individual. 

Again,  it  is  the  ^^  share,"  or  the  estate  previously  given,  not  of 
him  who  dies  without  issue,  generally,  but  of  him  who  may  first 
decease,  that  is  given  over  to  the  other  survivor.  This  "  share  " 
also  consisted  of  personal  and  real  property.  As  to  the  former, 
the  testator  could  certainly  not  mean  an  indefinite  failure  of 
issue,  yet  both,  personalty  and  realty,  are  within  the  same  cate- 
gory, and,  as  one  '^  share,"  they  are  subject  to  the  same  contin- 
gency. It  is  said  to  be  a  rule  of  construction,  that  the  words 
"  dying  without  issue,"  will  be  construed  to  mean  "  an  indefinite 
failure  of  issue"  as  to  real  estate;  but  with  regard  to  personalty, 
it  shall  be  taken  to  mean  *^  a  failure  at  the  death."  There  are 
several  cases  to  this  effect.  Lord  Eenyon,  in  speaking  of  them 
in  Roe  v.  Jefirey,  very  justly  remarks  that  "  the  distinction  taken 
in  Forth  v.  Chapman,  1  P.  Wms.  663,  that  the  very  same  words 
in  a  will  should  receive  one  construction  when  applied  to  one 
portion  of  the  devise,  and  another  construction  as  applied  to 
another,  is  not  reconcilable  with  reason."  Without  making 
an  array  of  cases,  we  may  state  that  many  of  the  English,  and 
nearly  all  the  American  cases,  seem  to  concur  in  the  truth  and 
force  of  this  observation ;  and  consider  a  **•  share  "  of  an  estate, 
consisting  of  both  realty  and  personalty,  given  over  on  a  contin- 
gency to  the  *'  survivor,"  as  clear  evidence  that  the  testator  did 
not  intend  an  indefinite  failure  of  issue.  A  rule  of  construction 
which  would  give  difierent  meanings  to  the  same  words,  in  the 
same  sentence,  could  only  be  tolerated  where,  from  the  whole 
context  of  the  will,  it  is  evident  that  without  such  construction 
the  general  intent  of  the  testator  as  to  the  disposition  of  his 
realty  would  be  frustrated. 

Lastly,  construing  this  clause  as  providing  for  an  indefinite 
failure  of  issue,  and  as  vesting  each  of  the  sons  with  an  estate 
tail  by  implication,  the  survivor  would  take  an  estate  in  fee- 
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simple  in  his  brother's  share,  while  he  had  an  estate  in  tail  in  his 
own ;  a  result  most  improbable,  which  could  hardly  have  been 
contemplated  by  the  testator,  and  which  ought  not  to  be  im- 
puted to  him  without  clear  expressions  indicating  such  an  in- 
tention. 

On  the  whole,  we  are  of  opinion  that  the  instructions  given 
to  the  jury  b^  the  court  below  are  correct,  and  that  the  judgment 
should  be  affirmed. 


Patrick  McLaughlin,  Plaintiff  in  Erbor,  v.  James  Swann  and 
John  S.  Gittings,  Garnishees  of  the  Chesapeake  and  Ohio 
Canal  Company.* 

The  attachment  law  of  Maryland  allows  an  attachment  by  way  of  execution  to  be 
isBiied  upon  a  iudgment  and  levied  upon  the  credits  {inter  aUa)  of  the  defendant. 

Wbere  an  attachment  of  this  nature  was  laid  in  the  hands  of  garnishees  who  were 
trustees,  and  it  appeared  that,  after  performing  tiie  trnst,  there  was  a  balance  in 
their  bands  doe  to  the  defendant,  the  attachment  will  bind  this  balance. 

The  defendant  might  haye  broaght  an  action  to  reoover  it»  and  wherever  he  can  do 
this,  the  ftind  is  liable  to  be  attached. 

A  bill  filed  in  the  ooart  of  chancery  by  another  creditor  against  the  garnishees  and  tlie 
defendant,  filed  after  the  laying  of  the  attachment,  and  the  opinion  and  decree  of 
the  chancellor  thereon,  do  not  change  the  rights  of  the  plaintiff  in  the  attachment 
The  decree  was  passed  without  prgndioe  to  his  rights.  If  these  things  were  made 
evidence  by  consent  in  the  court  below,  it  does  not  so  appear  in  the  bill  of  excep- 
tions. 

Whatever  l^gal  or  equitable  defences  the  garnishees  might  have  set  np  in  an  action 
brought  against  them  bv  the  defendant  to  recover  the  balance  in  their  bands,  can  be 
set  np,  by  bill  of  interpfeoder  or  otherwise,  against  the  plaintiff  in  the  attachment. 

The  different  modes  of  presenting  these  legal  and  equitable  defences  in  different  states 
relerred  to. 

Tms  case  was  brought  up  by  writ  of  error  from  the  circuit 
court  of  the  United  States,  for  the  District  of  Maryland. 
The  case  is  stated  in  the  opinion  of  the  court. 

Tlie  instructions  given  by  the  circuit  court  to  the  jury,  and 
which  were  excepted  to  by  the  plaintiff,  were  as  follows :  — 

And  the  court  directed  the  jury  that  the  plaintiff  was  not  en- 
titled to  recover,  and  their  veraict  must  be  for  the  defendants : 

1.  Because  the  rights  of  the  parties  claiming  as  cestui  que 
irusUy  under  the  deed  of  April  15,  1840,  and  the  rights  of  those 
claiming  an  interest  in  the  surplus  after  the  cestui  que  trusts  are 
satisfied,  cannot  be  adjusted  and  determined  in  the  proceediug 

*  Mr.  Chief  Justice  Tambt  was  prevented  by  sickness  from  taking  his  seat  on  the 
bench,  at  the  present  term,  until  the  4th  of  February,  and  was  not  present  when  this 
case  was  argued  and  decided  in  this  conrt 
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by  attachment  against  the  trustees  in  a  court  of  law,  and  there 
is  uo  evidence  that  any  specified  sum  ascertained  by  the  accounts 
of  the  trustees,  or  by  judicial  decision,  was  due  to  the  Chesa- 
peake and  Ohio  Canal  Company  at  the  time  this  attachment  was 
laid,  or  at  any  time  since,  after  satisfying  all  legal  or  equitable 
claims  on  the  fund  placed  in  the  hands  of  the  trustees. 

2.  Because  there  is  no  evidence  tliat  anything  remained  in 
the  hands  of  the  trustees,  after  satisfying  the  trust  mentioned  iu 
the  deed,  more  than  sufficient  to  satisfy  the  claim  of  the  Alex- 
andria Canal  Company  and  others,  having  prior  and  superior 
claims  on  the  fund  to  the  plaintiff  iu  this  attachment. 

8.  The  plaintiff  having  become  a  party  to  the  proceedings  in 
the  chancery  court  of  Maryland,  in  the  suit  in  which  this  fund 
was  in  litigation,  and  the  trustees  in  the  fund  being  all  before 
the  court,  he  is  concluded  by  its  decision  while  the  decree  re- 
mains in  force. 

It  was  argued  in  this  court  by  Mr.  DaviSy  for  the  plaintiff  iu 
error,  and  by  Mr.  Campbell^  for  the  defendants. 

Mr.  Davis  made  the  following  points :  — 

1.  That  under  the  circumstance  of  this  case,  the  process  of 
attachment  was  a  proper  process  to  reach,  and  affect  any  surplus 
in  the  hands  of  the  trustees  remaining  after  gratifying  the  trusts 
of  the  deed,  and  not  needed  to  satisfy  the  demands  of  others 
having  prior  and  superior  claims  on  the  fund. 

2.  That  there  was  evidence  of  a  large  surplus  existing  in  the 
hands  of  the  trustees,  after  satisfying  the  trusts  of  the  deed,  the 
claim  of  the  Bank  of  Potomac,  and  all  others  superior  and  prior 
to  the  claim  of  the  present  plaintiff. 

8.  That  tlie  decree  of  the  court  of  chancery  of  Maryland  al- 
luded to,  cannot  prejudice  the  plaintiff's  right  to  recover,  if  it 
can  be  shown  tliat  at  the  time  of  passing  the  decree,  the  trustees 
had  in  hand  a  surplus,  which  was  liable  to  be  affected  by  process 
of  attachment. 

Under  the  first  head  he  cited  5  Har.  &  John.  812-815;  8  Har. 
&  McH.  585,  and  maintained  that  every  equitable  interest  in 
Maryland,  except  a  trust  in  process  of  execution,  is  liable  to  be 
attached  under  the  act  of  1715.  See  act  of  1881,  c.  321,  which 
is  a  declaratory  act. 

The  trust  had  expired  in  this  case,  and  an  action  for  money 
had  and  received  could  have  been  maintained  against  the  trus- 
tees. 

Mr.  Campbell  contended,  that  when  the  attachment  was  issued, 
the  whole  surplus  was  in  controversy  between  the  Chesapeake 
Bank  and  the  Bank  of  Potomac. 
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How  could  the  court  below  settle  the  conflict  between  these 
rival  claimants,  neither  of  them  before  it,  or  weigh  in  legal  scales 
their  respective  equities  ? 

Case  t;*  Roberts,  8  Eng.  Comm.  Law,  172.  The  action  for 
money  had  and  received  must  not  be  turned  into  a  bill  of  equity 
for  the  purpose  of  discovery.  While  the  matter  remains  in  ac- 
count and  is  charged  with  the  specific  trust,  the  action  for 
money  had  and  received  will  not  lie.  Roper  v.  Holland,  .80 
Eng.  Comm.  Law,  87 ;  Edwards  v.  Bates,  49  lb.  598 ;  Pardoo 
V.  Price,  18  Mees.  &  Welsby,  282,  283 ;  Bartlett  v.  Dim- 
mond,  14  lb.  49 ;  Tieman  v.  Jackson,  6  Pet.  597 ;  Duvall 
V.  Craig,  2  Wheat.  56 ;  Rathbone  v.  Stocking,  2  Barb.  Sup. 
Ct.  R.  185,  and  the  cases  referred  to  in  the  court's  opinion. 

The  second  instruction  of  the  circuit  court  was  correct,  for 
the  evidence  showed  that  the  surplus,  after  the  redemption  of 
the  script,  was  all  clainild  by  the  Bank  of  Potomac  and  Chesa- 
peake Bank. 

McLaughlin  was  made  a  party  to  the  proceeding  in  chancery 
and  answered.  The  reservation  avails  nothing  under  the  circum- 
stances. This  cause  began  in  1841,  and  was  continued  from 
term  to  term  till  1851.  He  might  have  claimed  the  surplus  in 
chancery.  If  he  did  not  choose  to  assert*  his  rights  the  decree 
must  bind  him. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  Maryland. 

The  plaintiff  in  error  having  recovered  a  judgment  in  that 
court  against  the  Chesapeake  and  Ohio  Canal  Company,  sued 
out  a  writ  of  foreign  attachment  against  the  lands  and  tene- 
ments, goods,  chattels,  and  credits  of  that  company,  and  on  the 
4th  day  of  June,  1841,  it  was  laid  in  the  hands  of  James  Swann 
and  John  S.  Gittings.  The  garnishees  having  appeared  and 
answered  certain  interrogatories,  pleaded  that  af  the  time  of 
laying  the  attachment  they  had  not  any  goods,  chattels,  or  credits 
or  the  company  in  their  hands,  and  upon  the  trial  a  bill  of  ex- 
ceptions was  taken,  from  which  it  appears  that  the  plaintiff 
offered  evidence  tending  to  prove,  that,  by  an  indenture,  bearing 
date  on  the  15th  day  of  April,  1840,  between  the  company  of 
the  first  part,  and  the  garnishees,  togetlier  with  William  Gun  ton, 
(who,  residing  out  of  the  district,  was  not  served  with  process,) 
of  the  second  part,  the  party  of  the  first  part  transferred  to  the 
party  of  the  second  part,  two  hundred  and  forty-eight  bonds  of 
the  State  of  Maryland,  each  for  two  hundred  and  fifty  pounds 
sterling,  in  trust  to  pay,  from  the  proceeds  thereof,  such  promis- 
sory notes  of  the  company,  described  in  a  schedule  annexed  to 
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the  indenture,  as  should  be  presented  to  the  trustees  at  the 
Chesapeake  Bank  in  Baltimore,  within  six  months  from  the  date 
of  the  indenture ;  and  at  the  end  of  the  six  months,  to  pay  to 
the  company  any  money,  and  to  deliver  to  the  company  any  of 
the  bonds  which  might  then  remain  in  their  hands,  whether  all 
the  notes  mentioned  in  the  schedule  should  then  be  paid  or  not 

The  plaintiff  further  offered  evidence  to  prove,  that  Gittings, 
with  the  assent  of  the  other  trustees,  sold  the  bonds  prior  to  the 
28th  day  of  February,  1841,  for  the  aggregate  sum  of  $  344,117-^ ; 
and  that  the  sums  received  by  him  for  interest  on  the  bonds 
amounted  to  $16,958-^^,  amounting  in  the  whole  to  the  sum  of 
$  361,075^^.  The  disbursements  and  payments  made  by  the 
trustees  in  the  execution  of  the  trust,  appeared  to  have  been 
$.324,825^^,  leaving  a  balance  due  from  the  trustees,  after  the 
complete  execution  of  the  trust  declared  in  the  indenture,  of 
$36,250^. 

Upon  this  state  of  facts,  we  think  the  plaintiff  entitled  to  a 
verdict. 

The  trust  was  for  the  payment  of  specified  debts,  which  should 
be  presented  to  the  trustees  before  a  fixed  day.  The  payments 
made,  and  the  sums  received  in  execution  of  the  trust,  were 
liquidated  sums  ascertained  with  entire  precision.  The  trust 
was  completely  executed,  and  the  balance  remaining  in  the 
hands  of  the  trustees  was  a  sum  certain. 

Under  these  circumstances,  an  action  at  law  for  money  had 
and  received  could  be  sustained  by  the  canal  company  against 
the  trustees,  they  not  having  sealed  the  deed. 

In  Case  v.  Roberts,  (Holt's  N.  P.  C.  500,)  Burrough,  J.,  states 
the  rule  on  this  subject  to  be:  ^' If  money  is  paid  int,o  the  hands 
of  a  trustee  for  a  specific  purpose,  it  cannot  be  recovered  in  an 
action  for  money  had  and  received,  until  that  specific  purpose  is 
shown  to  be  at  an  end.  If  the  plaintiff  show  that  the  specific 
purpose  has  been  satisfied,  that  it  has  absorbed  a  certain  sum 
only,  and  left  a  balance,  such  balance  (the  trust  being  closed) 
becomes  a  clear  and  liquidated  sum,  for  which  an  action  will  lie 
at  law."  This  statement  of  the  rule  has  been  approved,  and  in 
conformity  with  it  many  cases  decided.  See,  among  others, 
English  V.  Blundell,  8  Car.  &  P.  332 ;  Edwards  v.  Bates,  7  Man. 
&  Gr.  590 ;  Allen  v.  Impett,  8  Taunt.  263 ;  Weston  v.  Barker, 
12  Johns.  R.  276. 

This  case,  thus  presented,  comes  within  that  rule ;  and  as  an 
action  at  law  could  have  been  sustained  by  the  canal  company 
to  recover  the  liquidated  balance  remaining  in  the  hands  of  the 
trustees,  the  plaintiff  could  subject  that  balance  to  the  satisfac- 
tion of  his  judgment,  by  attaching  it  as  a  credit  in  the  hands 
of  the  trustees. 
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But,  in  addition  to  the  evidence  above  referred  to,  the  bill  of 
exceptions  contains  the  following  statement  concerning  evidence 
introduced  by  the  defendants :  — 

^*  That  on  the  25th  of  June,  1841,  a  bill  was  filed  in  the  court 
of  chancery,  in  Maryland,  against  the  said  garnishees  and  the 
Chesa{>esJce  and  Ohio  Canal  Company,  and  others,  by  the  Bank 
of  Potomac,  claiming  as  assignee  of  the  surplus  which  remained 
after  satisfying  the  trusts  under  the  deed  of  April,  1840,  and 
praying  an  account  and  settlement  of  the  trust,  which  bill  is  in 
the  following  words:  It  being  agreed  between  the  parties  that 
the  said  bill  and  other  portions  of  the  pleadings  or  proceedings 
in  that  case,  hereinafter  mentioned  to  nave  been  produced  and 
read,  shall  be  received  in  evidence  and  have  the  same  effect  as  if 
the  whole  record  was  produced,  and  such  pleadings  or  proceed- 
ings read  from  it/' 

Tlien  follows  a  copy  of  the  bill,  of  an  opinion  of  the  acting 
chancellor,  and  of  the  final  decree  in  the  cause.  McLaughlin, 
the  present  plaintiff  in  error,  is  not  made  a  party  to  this  bill. 
How  he  came  into  the  cause  as  a  party  does  not  appear.  If  by 
the  amended  bill,  he  ceased  to  be  a  party  before  the  final  decree, 
because  that  decree  recites  that  the  amended  bill  was  dismissed 
by  the  complainants  before  the  final  submission  of  the  cause  to 
the  chancellor.  Nor  does  it  appear  for  what  purpose  McLaughlin 
was  made  a  party,  or  whether  he  at  any  time  submitted  his 
rights  as  an  attaching  creditor,  by  a  process  out  of  the  circuit 
court  of  the  United  States,  to  a  court  of  the  State  of  Maryland, 
in  a  suit  in  equity,  begun  after  his  attachment  was  laid.  But  it 
does  not  appear  to  be  material  to  consider  either  of  these  partic- 
ulars, because  the  final  decree  concludes  with  this  clause :  — 

'^  And  it  is  further  adjudged,  ordered,  and  decreed,  that  this 
cause  be,  and  the  same  is  hereby  dismissed  as  against  the  defend- 
ant, Patrick  McLaughlin,  and  this  decree  is  passed  without  preju- 
dice to  the  rights  of  the  said  McLaughlin  against  any  and  every 
of  the  parties  to  this  suit.'' 

Either  because  the  chancellor  deemed  it  improper  to  pass  on 
his  rights  acquired  by  an  attachment  under  process  of  a  court 
of  the  United  States,  or  for  some  other  reason,  he  has  made  a 
decree,  which  in  express  terms  leaves  McLaughlin  in  all  respects 
unaffected  by  that  suit. 

We  think,  also,  that  so  much  of  the  record  of  the  chancery 
suit  as  is  in  this  record,  though  it  was  properly  read  in  evidence 
to  prove  that  such  proceedings  were  had,  and  such  decree  made, 
is  not  evidence  of  any  facts  found  by  the  chancellor,  either  in  his 
opinion  or  in  the  decree. 

The  bill  having  been  dismissed  as  against  him,  and  all  his 
rights,  as  against  any  and  every  of  the  parties,  expressly  saved, 
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thore  has  been  no  matter  tried  or  adjudicated  as  between  him 
and  any  other  party,  and  he  stands,  in  all  respects,  as  if  he  had 
never  been  a  party  to  the  suit. 

It  was  insisted  at  the  argument,  that  the  stipulation  already 
extracted  from  the  bill  of  exceptions  made  the  chancellor's 
opinion  evidence,  as  against  McLaughlin,  of  the  facts  it  finds. 
This  was  denied  by  the  plaintiff's  counsel ;  and,  however  probable 
we  may  think  the  inference,  that  the  chancellor's  opinion  was 
treated  as  evidence  by  the  circuit  court,  with  the  consent  of  the 
plaintiff,  yet  we  cannot  say  this  appears  to  us  judicially,  by  the 
bill  of  exceptions.  The  stipulation  only  extends  so  far  as  to 
make  the  parts  of  the  record,  which  were  read,  have  the  same 
effect  as  if  the  whole  record  had  been  put  in.  The  whole  record 
might  have  properly  been  put  in,  to  prove  what  was  done  and 
decreed  in  that  suit,  valecU  quantum.  But  when  it  appeared  that 
so  far  as  respected  the  plaintiff  and  his  rights,  nothing  was  done 
or  decreed,  his  rights  in  this  suit  could  not  be  affected  by  any- 
thing appearing  therein,  or  deducible  therefrom.  In  our  opinion, 
therefore,  the  case  is  presented  to  us  upon  the  evidence,  extra- 
neous to  the  record  of  the  state  court.  Upon  that  evidence,  we 
think  the  jury  would  have  been  authorized  and  required  to  find 
for  the  plaintiff;  and,  consequently,  that  the  instruction  given 
in  the  court  below,  that  their  verdict  must  be  for  the  defendants, 
was  erroneous. 

We  express  no  opinion  upon  the  defences  supposed  to  arise 
out  of  the  facts  found  in  the  opinion  of  the  chancellor.  If  the 
facts,  which  may  be  proved  in  defence,  on  another  trial,  should 
amount  to  a  legal  defence  to  an  action  for  money  had  and  re- 
ceived, if  brouglit  by  the  Canal  Company,  they  would  also 
amount  to  a  defence  to  this  attachment.  If  they  only  show  out- 
standing equities,  in  third  persons,  of  such  a  character  that  a 
court  of  law  cannot  take  notice  of  them,  they  must  be  availed 
of,  if  valid,  by  a  bill  brought  by  such  third  persons  against 
McLaughlin,  or  by  a  hill  of  interpleader  by  the  trustees.  The 
attachment  invests  the  plaintiff  witli  the  same  right  of  action 
which  belonged  to  the  Canal  Company ;  and  no  defence,  which 
could  not  have  been  made  at  law  to  an  action  by  the  company, 
can  be  made  to  the  attachment,  which  is  but  a  sub^^titutcd  mode 
of  pursuing  the  same  right.  Wanzer  v.  Truly,  17  How.  584. 
So  far  as  respects  equitable  rights  of  set-off  by  the  garnishee,  a 
different  rule  has  been  followed  in  Massachusetts.  Boston  Type 
Co.  V.  Mortimer,  7  Pick.  166 ;  Hathaway  v,  Russell,  16  Mass. 
473  ;  Oreen  v.  Nelson,  12  Met.  567.  And,  in  the  absence  of  an 
equitable  jurisdiction  in  that  State,  there  has  been,  until  recently, 
DO  mode  of  giving  effect  to  the  equitable  rights  of  the  garnishee, 
or  of  third  persons,  save  in  the  process  of  garnisJiment,  or  pos- 
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sibly  by  an  action  on  the  case  in  some  instances.  Foster  v.  Sink- 
ler,  4  Mass.  450 ;  Hawes  t;.  Langton,  8  Pick.  67 ;  Adams  v.  Cor- 
dis, 8  Pick.  260. 

But,  in  other  States,  it  has  been  held  that  only  leeal  defences 
can  be  ipade  to  the  attachment.  Peunell  v.  Grubb,  13  Penn.  R. 
662 ;  Taylor  v.  Gardner,  2  Wash.  C.  C.  Rep.  488 ;  Loftin  v. 
Shackelford,  17  Alabama,  466 ;  Edwards  v.  Delaplaine,  2  Har- 
rington, 822 ;  Watkins  v.  Field,  1  English,  891. 

We  are  not  aware  that  this  subject  has  come  under  the  exami- 
nation of  the  courts  of  Maryland  in  any  reported  case.  But  in  a 
State  where  the  legal  and  equitable  jurisdictions  are  distinct, 
and  in  a  court  of  the  United  States,  having  full  equity  f)owers, 
we  consider  that  a  garnishee  should  stand  as  nearly  as  possible 
in  the  same  position  he  would  have  occupied  if  sued  at  law  by 
his  creditor  ;  and  if  he,  or  any  third  person,  has  equitable  rights 
to  the  fund  in  his  hands,  they  should  be  asserted  in  that  juris- 
diction which  alone  can  suitably  examine  and  completely  protect 
them. 

The  judgment  of  the  circuit  court  is  to  be  reversed,  and  the 
cause  remanded,  with  directions  to  issue  a  venire  facias  de  novo. 


The  Steamboat  New  York,  her  Tackle,  Apparel^  Ac, 
Thomas  C.  Durant,  Charles  W.  Durant,  and  Septimus 
Lathrop,  Claimants  and  Appellants,  v.  Isaac  P.  Rea, 
Owner  op  the  Brig  Sarah  Johanna. 

Where  a  yeeeel  was  lying  at  anchor  in  the  port  of  Kew  York,  and  a  steamboat  came 
down  the  Hodson  Kiver  with  wind  and  tide  in  her  favor,  and  also  having  several 
heavily  loaded  barges  fastened  on  each  side  of  her,  and  came  into  collision  with  the 
vessel  which  was  lying  at  anchor,  it  was  a  gross  faalt  in  the  steamboat  to  proceed, 
at  night,  on  her  way  with  a  speed  of  from  eight  to  ten  mites  per  hoar. 

Moreover,  the  steamboat  had  not  a  sufficient  look-ont. 

The  statutes  of  the  State  of  New  York,  regulating  the  light  which  the  vessel  lying  at 
anchor  was  to  show,  have  no  binding  force  in  the  present  case.  The  rule  for  the 
decision  of  the  federal  courts  is  derived  from  the  general  admiralty  law. 

Police  regulations  for  the  accommodation  and  sarety  of  vessels  in  a  harbor,  may  be 
enacted  by  the  local  authorities. 

» 

This  was  an  appeal  from  the  circuit  court  of  the  United  States 
for  the  soutliern  district  of  New  York. 

The  district  court  decreed  that  the  libellant  should  recover 
against  the  steamboat  the  sum  of  $  3,875  and  costs. 

The  circuit  court  affirmed  this  decree,  and  gave  judgment  for 
9  4,174  and  costs. 

It  was  submitted  upon  printed  arguments  in  this  court  by 
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Mr.  Morton  and  Mr.  ChUtingy  for  the  appellants,  and  Mr.  BettSj 
for  the  appellee. 

The  arguments  upon  both  sides  consisted  chiefly  in  comments 
upon  the  eyidence. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  an  appeal  in  admiralty  from  a  decree  of  the  circuit 
court  of  the  Ubited  States  for  the  southern  district  of  New 
York. 

The  libel  was  filed  by  the  owner  of  the  brig  Sarah  Johanna 
against  the  steamboat,  for  a  collision  in  the  harbor  of  the  city 
of  New  York.  The  brig  was  lying  at  anchor  in  the  North  River, 
off  pier  No.  6,  nearer  to  the  Jersey  than  the  New  York  shore,  her 
bow  heading  up  the  river,  there  being  at  the  time  a  strong  ebb- 
tide, and  wind  heavy  from  tlie  northwest.  The  collision  oc- 
curred between  four  and  five  o'clock  in  the  morning  of  the  4th 
of  November,  1850,  —  the  river  at  this  place  being  filled  with 
vessels  at  anchor  in  the  vicinity  of  the  brig.  The  morning  con- 
siderably dark. 

The  steamboat  was  passing  down  the  North  River  to  get  round 
to  her  berth  in  the  East  River.  She  had  in  tow  eleven  heavily 
loaded  barges  and  canal«boats,  the  first  tier  being  three  abreast 
on  each  side  of  her,  the  other  boats  astern,  towed  by  lines  at- 
tached to  this  first  tier.  The  steamer,  with  the  tows,  occupied  a 
breadth  of  some  three  hundred  feet,  and  from  three  hundred  and 
fifty  to  four  hundred  feet  in  length,  her  bows  projecting  some 
sixty  feet  ahead  of  the  tows.  She  entered  this  thicket  of  vessels, 
at  anchor  in  the  river,  at  a  rate  of  speed  from  eight  to  ten  miles 
an  hour^  and,  as  we  have  seen,  with  a  strong  ebb-tide  and  heavy 
northwest  wind;  and,  while  passing  through  them,  the  centre 
tow-boat  of  the  tier  on  the  starboard  side  struck  the  bow  of  the 
brig,  smashing  her  timbers,  cut-water,  and  bowsprit,  and  other- 
wise doing  great  damage  to  the  vessel. 

The  captain  of  the  steamboat  admits  that  he  saw  the  brig  from 
three  to  n  ve  hundred  feet  off  before  the  collision,  but,  as  he  could 
not  stop  his  boat  in  less  than  within  ten  or  fifteen  of  her  lengths, 
the  collision  was  inevitable.  He  admits,  also,  that  it  would  have 
required  all  her  power  to  have  stopped  within  that  distance,  as  it 
would  have  depended  upon  the  way  the  tow-boats  were  managed. 
The  rear  tows  were  not  so  fastened,  he  observes,  as  to  prevent 
their  swinging,  and  could  not  have  been.  He  gave  orders  in- 
stantly, on  discerning  the  brig,  to  starboard  the  helm,  and  passed 
the  same  order  to  the  tow-boats.  This  was  undoubtedly  the  prop- 
er order  at  the  time,  under  the  circumstances,  but  with  the  rate 
of  speed  of  the  steamer,  and  encumbered  as  she  was  with  her 
tows,  it  was  unavailing. 
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Upon  this  statement  of  the  facts  in  the  case,  it  is  manifest  the 
steamer  was  grossly  in  fault  in  entering  this  crowd  of  vessels  at 
anchor  in  the  harbor,  at  the  rate  of  speed  with  which  she  was 
moving,  especially  in  the  night  time.  A  collision  with  some  of 
them  thus  lying  in  her  trail  was  the  natural,  if  not  inevitable, 
result.  Lying  at  anchor,  they  were  disabled  from  adopting  any 
measure  to  get  out  of  her  way,  and  encumbered  as  she  was  with 
tows,  she  was  not  in  a  condition  to  adopt  any  probipt  and  effective 
manoeuvre  to  avoid  the  danger.  The  continuance  of  the  speed, 
therefore,  under  the  circumstances  of  wind  and  tide,  and  encum- 
brance and  embarrassment  of  the  tows,  was  the  grossest  careless- 
ness and  neglect  of  duty,  without  the  semblance  of  excuse.  In- 
deed, the  term  carelessness  hardly  expresses  the  degree  of  fault ; 
imder  the  circumstances,  it  seems  almost  to  have  been  wilful,  or 
what,  in  degree,  should  be  regarded  as  equally  criminal. 

The  steamboat  was  also  in  fault  in  not  having  a  look-out  at 
the  time,  properly  stationed.  The  captain  admits  that  no  person 
was  stationed  on  the  deck  as  a  look-out.  He  claims  to  have  been 
on  that  duty  himself,  although  he  stood  upon  the  upper  deck, 
some  fifteen  feet  above  the  water,  and  sixty  feet  from  the  bow  of 
the  steamer,  and  was  at  the  time  engaged  in  giving  directions  for 
the  management  of  her  and  her  tows. 

We  have  had  occasion  frequently  to  lay  down  the  rule,  that  it 
is  the' duty  of  steamboats  traversing  waters  where  sailing  vessels 
are  often  met  with,  to  have  a  trustworthy  and  constant  look-out, 
stationed  at  a  part  of  the  vessel  best  adapted  for  that  purpose, 
and  whose  whole  business  was  to  discern  vessels  ahead,  or  ap- 
proaching, so  as  to  give  the  earliest  notice  to  those  in  charge  of 
the  navigation  of  the  vessel ;  and  that  the  omission,  in  case  of  a 
collision,  would  be  primd  facie  evidence  of  fault  on  the  part  of 
the  steamer.    12  How.  459 ;  10  lb.  585. 

It  is  insisted,  however,  on  the  part  of  the  steamboat,  that  the 
brig  was  also  in  fault,  in  not  showing  a  light  while  lying  at 
anchor.  We  have  looked  carefully  into  the  evidence  on  this 
branch  of  the  case,  and  are  satisfied  that  the  clear  weight  of  it 
is  in  favor  of  the  libellants,  and  that  a  proper  light  was  kept 
constantly  in  the  fore-rigging,  some  seventeen  feet  above  the 
deck. 

Again,  it  is  claimed  that,  admitting  the  brig  had  a  light  suffi- 
cient, within  the  requirements  of  the  admiralty  rule,  still,  she 
was  in  fault  in  not  showing  a  light,  in  conformity  with  the  stat- 
utes of  New  York,  which  required  it  should  be  suspended  in  the 
rigging,  at  least  twenty  feet  above  deck.  1  Rev.  Stats,  p.  685, 
§  12 ;  also  Sess.  Laws,  1839,  p.  322. 

This  is  a  rule  of  navigation  prescribed  by  the  laws  of  New 
York,  and  is  doubtless  binding  upon  her  own  courts,  but  cannot 
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regulate  the  decisions  of  the  federal  courts,  administering  the 
general  admiralty  law.  They  can  be  governed  only  by  the  prin- 
ciples peculiar  to  that  system,  as  generally  recognized  in  mari- 
time countries,  modified  by  acts  of  congress  independently  of 
local  legislation.  The  Johanna  was  a  foreign  ship,  engaged  in 
the  general  commerce  of  the  country,  not  in  the  purely  internal 
trade  of  a  State. .  The  Bark  Ghusan,  2  Story,  456. 

We  agree,  an  exception  to  this  general  principle  is,  the  regula- 
tion of  steamboats  and  other  water-craft  in  the  ports  and  harbors 
of  the  States,  which  is  required  for  the  accommodation  and  safety 
of  vessels  resorting  thither  in  the  pursuits  of  business  and  com- 
merce. These  are  police  regulations  in  aid  and  furtherance  of 
commerce,  enacted  by  the  local  authorities,  who  have  a  knowl- 
edge of  the  wants  of  the  locality,  and  a  deep  interest  in  properly 
providing  for  them. 

We  are  satisfied,  the  decree  of  the  court  below  is  right,  and 
should  be  affirmed. 

Mr.  Justice  DANIEL  dissenting. 

I  dissent  from  the  decision  just  pronounced.  This  record 
brings  before  us  what  the  testimony  shows  to  be  a  case  of  simple 
tort  or  trespass,  alleged  to  have  been  committed  in  tho  harbor 
of  New  York,  which  might  have  been  disposed  of  upon  princi- 
ples and  under  proceedings  familiar  to  the  habits  of  the  people 
of  the  country,  and  at  a  greater  economy  of  time  and  expense 
than  is  necessarily  incident  to  proceedings  like  those  just  sanc- 
tioned. I  should  always  be  reluctant,  were  there  no  considera- 
tions other  than  those  of  mere  convenience,  or  even  of  habit  or 
prejudice  involved,  to  interfere  with  the  local  institutions  or  cus- 
toms of  States  or  communities.  It  is  proper  to  leave  to  these, 
wherever  no  paramount  obligation  forbids  it,  the  adoption  and 
practice  of  such  local  institutions,  or  local  prejudices,  if  they  may 
be  so  denominated.  Much  higlier  and  stronger  is  the  motive  for 
forbearing  such  interference,  where  the  latter  cannot  be  clearly 
traced  to  an  undoubted  legitimate  authority.  I  hold  it  as  an 
axiom  or  postulate,  that,  by  the  admiralty  jurisdiction  vested  by 
the  constitution  of  the  United  States,  a  power  has  not  been,  nor 
was  ever  intended  to  be,  delegated  to  those  courts,  to  supersede 
or  control  the  internal  polity  of  the  States  in  providing  for  the 
preservation  of  property,  or  for  the  regulation  of  order,  or  the 
security  of  personal  rights.  These  subjects  constitute  a  class, 
the  control  of  which  is  inseparable  from  political  or  social  exist- 
ence in  the  States,  every  encroachment  upon  which  is  an  in- 
^'tance  of  uiiwannutahle  as^^umption  in  the  federal  government, 
and  of  progn.'s>ive  decline  in  the  health  and  vigor  in  those  of  the 
States,     fclbpeclally  d(»e<  it  bcem  strange  to  me  that  there  should 
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anywhere  exist  a  tendency  to  extend  a  system  which,  however 
attended  with  advantage  when  limited  to  the  necessities  in 
which  it  originated,  must,  almost  in  every  instance,  be  attended 
with  inconvenience,  and  not  unfrequently  with  ruin  to  one  side 
of  the  litigant  parties,  by  operating  the  seizure  and  transmuta- 
tion of  property,  and,  of  course,  the  suspension  if  not  the  de- 
struction of  all  business  in  which  that  property  formed  a  neces- 
sary instrument,  —  and  this,  too,  before  an  adjudication  upon  tlie 
rights  of  litigants  can  possibly  be  had  ;  and  although  such  adju- 
dication may  be  in  favor  of  the  person  subjected  to  the  conse- 
quences just  mentioned.  The  guards  which  the  wisdom  and 
beneficence  of  the  common  law  and  equity  jurisprudence  of  the 
country  have  thrown  around  the  rights  of  property  will  tolerate 
no  consequences  like  tliese ;  they  require  judgment  before  exe- 
cution ;  and  this  single  consideration,  were  there  no  other,  should 
cause  them  to  be  cherished  and  maintained,  rather  than  im- 
pugned or  evaded. 

The  case  before  us  furnishes  a  precedent,  a  pregnant  prece- 
dent, for  interference  with  the  harbor  regulations  of  every  town 
in  the  Union,  and  this,  too,  under  the  ambitious  and  undeiinable 
pretensions  of  a  great  system  of  maritime  jurisprudence.  Truly 
It  may  be  said,  that  this  pretension  entirely  reverses  the  maxim 
of  that  venerable,  though  neglected  common  law,  De  minimis 
non  curat  lex;  a  trespass  in  the  harbor  of  New  York  would  else 
be  a  quarry  upon  which  it  would  disdain  to  stoop. 

But,  independently  of  the  objection  to  the  decision  in  this 
case,  which,  in  my  view  of  it,  results  from  the  absence  of  power 
under  the  constitution,  upon  the  principles  of  justice  and  fair- 
ness, were  there  no  restriction  upon  the  powers  of  thn  court,  its 
decision  is  altogether  unwarranted. 

The  evidence,  correctly  compared,  so  far  from  fixing  upon  the 
steamboat  the  fault  of  the  collision,  shows  that  collision  to  havo 
been  very  probably,  if  not  certainly,  the  result  of  delinquency  on 
the  part  of  the  brig.  It  seems  to  have  become  a  favored  doc- 
trine, that,  in  all  cases  of  collision  between  steamboats  and  sail- 
ing vessels,  the  burden  of  proof,  either  for  excuse  or  exculpation, 
is  to  be  placed  on  the  steamboat,  because  it  is  said  that  she  is 
in  a  great  degree  independent  of  the  winds  and  the  tide,  and 
possesses  entire  control  of  her  movements.  This  rule,  when  ap- 
plied within  the  limits  of  reason  and  the  bounds  of  unquestioned 
or  obvious  right  as  to  all  parties,  is  just,  and  should  be  enforced  ; 
but,  if  strained  or  perverted  to  the  justification  or  toleration  of 
wilful  neglect,  or  caprice,  or  perverseness  on  the  one  side,  and  to 
the  extension  of  penal  infliction  on  those  who  have  been  in- 
volved, by  the  indulgence  of  suoh  noglcct  or  perverseness,  the 
rule  becomes  the  source  of  gn^ator  mischiefs  than  it  professes  to 
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prevent  or  cure.  It  imposes,  upon  an  important  class  of  interests 
in  society,  conditions  and  burdens  incompatible  with  the  pros- 
perity or  even  with  the  existence  of  those  interests.  By  the 
rule  thus  expounded  —  or  if  a  steamer,  merely  because  she  is  not 
propelled  by  the  winds  or  the  tides,  is,  \uider  all  circumstances, 
bound  to  avoid  a  vessel  navigated  by  sails  —  it  would  follow,  that 
should  a  vessel  of  the  latter  description  wantonly  or  designedly 
place  herself  in  the  track  of  a  steamer,  or  even  put  chase  to  her 
with  that  object,  the  steamer  would  nevertheless  be  responsible 
for  the  effects  of  a  collision  thus  brought  about. 

Such  an  application  of  the  rule  cannot  be  correct.  Steamers 
have  their  rights  upon  the  waters  as  certain  and  entire  as  can  be 
those  of  sailing  vessels ;  and  the  exercise  of  those  rights,  under 
the  injunctions  of  integrity  and  discretion,  is  all  that  can  justly 
be  demanded  of  them.  There  can  be  no  sound  reason  why  they 
should  be  placed  upon  a  ground  of  comparative  disadvantage 
with  reference  to  others.  Why  should  there  be  placed  under  a 
species  of  judicial  ban  a  mean  of  navigation  and  intercourse 
which,  in  regard  to  commerce,  science,  literature,  art,  wealth, 
comfort,  and  civilization,  has,  in  a  few  years,  advanced  tlie  world 
by  more  than  a  thousand  years,  perhaps,  beyond  the  point  at 
which  the  previous  and  ordinary  modes  of  navigation  would 
possibly  have  attained  ?  I  am  most  unwilling  to  cripple  or  need- 
lessly or  unjustly  to  burden  the  means  of  such  benefits  to  man- 
kind by  harsh  and  oppressive  exactions. 

The  danger  and  injustice  of  such  a  course  are,  in  my  judg- 
ment, exemplified  by  the  testimony  in  this  case,  and  by  the 
conclusions  deduced  by  the  court  from  that  testimony. 

The  witnesses  examined  in  this  case  are  of  three  classes  or 
descriptions :  1.  Those  who  belonged  to  the  crew  of  the  brig. 
2.  Those  who  were  engaged  in  the  management  of  the  steamer. 
8.  The  owners  or  crews  of  the  several  barges  then  in  tow  by  the 
steamer. 

It  is  admitted  on  all  sides  that  the  night  on  which  the  collision 
occurred  was  dark,  and  that  the  brig  was  anchored  in  the  much 
frequented  and  even  greatly  thronged  track  of  vessels  of  every 
description,  —  in  fact,  in  the  very  port  of  New  York.  And  it  is 
equally  shown,  that,  by  the  laws  of  the  State  of  New  York,  and 
by  rules  of  the  harbor,  vessels  thus  situated  are  required  to  hoist 
a  light  at  the  elevation  of  twenty  feet  above  the  deck.  Tliere 
are  no  laws  of  the  State,  nor  regulations  of  the  port,  inhibiting 
ingress  and  egress  into  and  from  the  harbor  during  tlie  night,  nur 

Erescribing  tlie  degree  of  speed  at  which  these  movements  shall 
e  accomplished  ;  and  any  such  regulation  would  be  incouven^ 
iont,  and,  to  say  tlie  least  of  it,  useless,  whore  the  precaution  of 
a  light,  such  a&  that  prescribed  by  the  law  and  the  regulation  of 
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the  port,  was  used.  And  it  would  seem  to  be  as  absurd  and  as 
yaiu  to  prescribe  a  given  speed  to  a  steam-vessel  entering  or  leav- 
ing the  harbor,  as  it  would  be  to  attempt  the  same  thing  as  to 
sauing  vessels,  whose  speed,  at  least,  must  depend 'upon  the  state 
of  the  wind  at  the  time  of  her  progress.  Every  necessity,  every 
reasonable  precaution,  every  guide,  is  supplied  by  a  sufficient 
light,  exhibited  at  the  proper  time  and  place. 

The  statements  of  the  crew  of  the  brig  are  vague,  and  by  no 
means  consistent,  with  respect  to  the  precautions  used  on  that 
vessel.  They  cannot  state  the  precise  time  at  which  a  light  was 
displayed,  i&or  that  at  which  it  was  taken  down  to  be  used  for 
other  than  the  purposes  of  a  signal ;  nor  do  they  concur  as  to 
the  hour  at  which  the  collision  occurred,  nor  as  to  the  lapse  of 
time  between  the  lowering  of  the  signal-light,  for  the  purpose  of 
paying  out  chain,  and  the  fact  of  collision.  They  do  agree  in 
stating  the  lowering,  and  in  the  use  of  the  light  for  another  pur- 
pose than  that  of  a  signal,  shortly  before  the  collision ;  and  in  the 
further  important  fact  that  the  light,  when  up,  was  suspended 
Several  feet  below  the  elevation  required  by  the  law  and  the  har- 
bor regulations. 

It  is  an  opinion  frequently  expressed,  and  which  seems  to  have 
become  trite  with  many  persons,  with  reference  to  cases  of  col- 
lision, that  the  crews  of  the  difierent  vessels  are  almost  cer- 
tain to  swear  to  such  facts  as  will  justify  the  conduct  of  their 
own  vessel ;  or,  in  other  words,  will  excuse  or  justify  themselves, 
and  cast  the  imputation  of  blame  on  the  opposing  vessel  or 
party,  even  at  the  cost  of  perjury ;  and  that,  therefore,  little  or 
no  faith  can  be  given  the  oaths  of  the  officers  and  crews  of 
the  respective  vessels.  With  every  proper  allowance  for  the  in- 
fluence of  selfishness,  or  alarm,  or  falsehood,  it  may  be  remarked 
that  extreme  opinions,  like  the  one  just  stated,  are  themselves 
calculated  to  lead  to  error,  and  would  often  defeat  the  purpose 
which  the  diffidence  or  mistrust  on  which  they  rest  would  seek 
to  attain.  Oollisions  between  vessels  engaged  in  the  navigation, 
either  on  the  ocean  or  on  rivers,  rarely  occur  in  the  presence  of 
spectators  wholly  detached  from  and  indifferent  to  the  events 
which  really  take  place.  The  scene  of  such  events  is  usually  on 
the  track  of  the  ocean,  the  course  of  rivers,  midst  the  darkness 
of  night,  where  and  when  there  are  none  to  testify  save  those 
who  participate  in  the  catastrophe  ;  and  if  such  persons,  under 
the  influence  of  a  foregone  opinion,  are  to  be  set  aside  as  un- 
worthy of  faith,  decisions  upon  cases  of  collision  will,  and  indeed 
must,  become  so  entirely  the  result  of  conjecture,  or  of  an  arbi- 
trary rule,  as  to  challenge  but  a  small  share  of  public  confidence ; 
and  what  is  of  more  importance,  may  be  the  instrumejits  of  in- 
justice and  oppression.     The  error  and  inconsistency  of  this  rule 
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is  strikingly  exemplified  in  the  present  instance,  in  whieh  it  is 
seen  that  the  testimony  on  which  the  decision  professes  mainly 
to  be  founded  is  said  to  be  that  of  the  captain  of  the  steamer,  the 
party  said  to  be  in  default  —  a  source  of  evidence  denounced  by 
the  rule  as  unworthy  of  belief.  It  so  happens,  however,  by  a 
conjuncture  quite  unusual,  that  the  case  before  us  is  placed  be- 
yond the  operation  of  the  rule  of  evidence  above  adverted  to. 
Of  the  fourteen  witnesses  who  testify  on  behalf  of  the  defendant 
in  the  libel,  seven  of  them  did  not  belong  to  the  steamer.  They 
were  composed  of  the  masters  and  crews  of  the  barges  then  in 
tow  of  the  former,  and  whose  lives  and  property  were  imperilled 
by  any  misconduct  of  her  conductors,  with  regard  to  whom  there 
is  no  conceivable  ground  for  bias  or  partiality  on  the  part  of  these 
witnesses.  Yet  it  is  explicitly  declared  by  them  all  —  and  they 
all  appear  to  have  been  awake  and  in  a  situation  to  observe  what 
was  passing — that  not  one  of  them  saw  a  light  of  any  descrip- 
tion or  in  any  position  displayed  from  the  brig ;  that  the  latter 
was  perceived  as  a  dark  spot  upon  the  water,  only  when  ap- 

{ reached  so  closely  as  to  be  at  the  immediate  point  of  collision, 
t  is  incomprehensible  to  my  mind  how  this  could  have  been  the 
case  had  there  been  lights  from  the  brig,  and  especially  at  the 
proper  elevation  prescribed  by  law.  Such  lights  must  have  been 
in  some  degree  perceptible,  instead  of  the  vessel  being  perceived 
only  at  the  very  point  of  contact,  as  a  dark  spot  upon  the  water. 
But  if  in  truth  the  brig  had  lights  at  all,  provided  they  were 

E)laced  in  a  situation  to  render  them  invisible,  or  on  a  place  be- 
ow  that  prescribed  by  law,  she  is  as  obnoxious  to  censure  as  if 
she  displayed  no  lights.  The  steamer  is  proved  to  have  been 
abundantly  lighted.  To  excuse  a  departure  from  the  law,  either 
in  failing  to  exhibit  any  lights,  or  displaying  such  as  were  insuffi- 
cient or  placed  in  an  improper  position,  and  still  more  to  make 
such  delinquency  the  ground  of  reclamation  for  injuries  result- 
ing therefrom,  appears  to  me  to  be  the  award  of  a  premium  for  a 
breach  of  duty,  and  an  invitation  to  similar  offences  by  others. 

Without  a  further  detail  of  the  testimony  in  this  case,  I  must 
say  that  the  preponderance  of  that  testimony  is,  in  my  judgment, 
against  the  libeliant  upon  the  merits.  Independently,  therefore, 
of  the  objection  to  the  jurisdiction  of  the  court,  were  I  at  lib- 
erty to  disregard  that  objection,  I  think  that  the  libel  should  not 
have  been  sustained.  Upon  the  question  of  jurisdiction,  it  is 
my  opinion  that  the  libel  should  have  been  dismissed  apart  from 
the  merits,  and  that  the  case  should  by  this  court  be  remanded 
to  the  circuit  court,  with  directions  to  dismiss  the  libel,  with 
costs. 
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Thb  Ship  Howabd,  her  Tacelb,  Ax:.j  William  F.  Schmidt  and 
Gbobob  Belcher,  Claimants  and  Appellants,  t;.  Fbedebick 

WiSSMAN,  LeBELLANT. 

Wb«re  a  cuso  of  DOtatoea  was  shipped  at  Hambus  to  be  delirered  at  New  York,  the 
eridence  ebowi  toat  thej  were  in  bad  condition  inien  ihipped,  and  ooneeqaently  the 
TeMel  Is  not  responsible  for  their  loss. 

This  was  an  appeal  from  the  circuit  court  of  the  United  States 
for  the  southern  district  of  New  York. 
The  facts  are  stated  in  the  opinion  of  the  court. 

The  case  was  argued  by  ASr.  Johnson^  for  the  appellants,  upon 
which  side  there  was  also  a  brief  filed  by  Mr.  Donohue,  and  by 
Mr.  BettSj  for  the  appellees,  upon  which  side  there  was  also  a 
brief  filed  by  Mr.  Cutting'. 

.  The  points  of  law  upon  both  sides  were  so  connected  with 
the  testimony  that  they  could  not  be  explained  without  giving  an 
abstract  of  the  evidence. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  in  rem^  against  a  foreign  vessel,  by  libel ; 
charging  that  the  libellant  shipped  on  her,  at  Hamburg,  in  Ger- 
many, 5,004  bushels  of  potatoes  in  good  order  and  well  con- 
ditioned for  the  purpose  of  shipping,  and  tliat,  by  the  long  and 
wilful  delay  of  the  vessel  at  Hamburg,  and  on  her  voyage  to  New 
York,  (the  port  of  destination,)  and  through  the  carelessness  and 
misoonauct  of  the  master  and  owner,  the  potatoes  became  and 
were  injured,  decayed,  and  wholly  lost  to  the  libellant. 

To  this  charge  the  respondents  answer,  that  the  decay  of  the 
potatoes  was  caused  by  their  lying  in  port  for  some  time  before 
they  were  put  on  board;  and  that  they  were  delivered  to  the 
vessel  in  a  damp  and  wet  state,  and  were  not  in  a  sound  condi- 
tion.   The  alleged  negligence  is  denied  generally. 

On  the  foregoinff  issue  the  district  court  made  an  interlocu- 
tory decree,  declaring  that  ^'  the  libellant  recover  in  this  action 
against  the  ship,  the  value  of  the  potatoes  at  Hamburg  at  the 
time  they  were  laden  on  board,  together  with  charges  and  ex- 
penses, unless  it  be  proved  by  the  claimants  that  they  were  not 
then  in  a  good,  sound  condition ;  or  that  they  perished  after- 
wards^ in  consequence  of  inherent  disease  or  defects  existing  at 
the  time  of  lading  the  same,  and  not  from  the  prolonged  deten- 
tion in  their  transportation  ;  and  it  is  further  ordered,  that  it  be 
referred  to  a  commissioner  to  ascertain  and  report  the  cause  of 
tlie  destruction  and  loss  of  the  potatoes,  and  their  value  at  the 
time  of  shipment." 
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Tlie  commissioner  reported  that  he  had  heard  the  parties  and 
their  testimony,  and  found  that  the  potatoes  were  in  a  sound 
condition,  and  that  they  did  not  perish  afterwards  in  conse- 
quence of  inherent  disease  or  defects  existing  at  the  time  of 
loading  the  same,  but  that  tlio  cause  of  their  destruction  and 
loss  was  the  long  and  protracted  voyage  of  one  hundred  and 
nine  days  ;  and  that  they  were  worth,  when  shipped,  (including 
charges,)  $  2,256  j^. 

This  report  was  adopted  by  the  district  court,  and  a  decree 
made  accordingly. 

An  appeal  was  prosecuted  by  the  claimants  to  the  circuit 
court,  where  the  decree  below  was  affirmed. 

The  potatoes  were  shipped  in  bulk  in  the  hold  of  the  vessel, 
which  mode  of  shipment  was  adopted  at  the  instance  of  the 
libellants'  agent,  who  superintended  their  stowage. 

It  appears  that  much  rain  fell  during  the  time  the  potatoes 
were  lying  in  lighters,  awaiting  an  opportunity  to  ship  them, 
being  about  a  month ;  and  it  rained  when  they  were  alongside, 
and  putting  into  the  vessel ;  and  in  our  opinion  it  is  satisfac- 
torily established,  that  the  potatoes  were  wet  to  a  considerable 
extent  when  delivered  and  stowed  in  the  hold.  Wulff,  the 
stevedore,  under  whose  immediate  supervision  they  were  stowed, 
deposes  that  they  were  wet,  '^and  considering  their  condition, 
and  their  being  shipped  in  bulk,  he  thinks  they  should  not  have 
been  shipped  across  the  Atlantic ;  for  said  potatoes  began  to 
steam  before  the  sailing  of  the  ship  Howard." 

The  pilot  of  The  Howard  deposes,  that  he  saw  them  steam  out 
of  the  fore-hatch,  during  the  passage  down  the  river,  before  the 
vessel  got  outside. 

Rumpel  deposes,  that  he  saw  the  potatoes  in  the  lighters  and 
on  board,  and  that  they  were  wet.    So  the  other  witnesses  prove. 

Kundsten,  mate  of  The  Howard,  deposes  that  the  potatoes 
began  to  have  a  bad  smell  when  the  vessel  was  fourteen  days 
out.  The  captain  says  he  smelt  them  when  they  were  only  eight 
days  at  sea. 

It  is  proved  by  all  the  witnesses  of  both  sides,  that  the  potato 
crop  of  1849  was  much  blighted  and  diseased,  all  over  Ger- 
many ;  and  several  witnesses  declare,  that  potatoes  grown  that 
year  were  generally  unfit  for  shipment  across  the  ocean. 

The  libellants'  witness,  Heidpriein,  answers  to  cross  interroga- 
tories, that  he  purchased  and  sold  that  year  7,200,000  pounds  of 
potatoes ;  that  the  crop  was  generally  unsound,  and  would  not 
stand  being  shipped  in  bulk  for  so  long  a  voyage  as  from  Ham- 
burg to  New  York ;  says  he  sliipped  to  Hamburg  —  about  forty 
German  miles,  (160  of  ours)  —  by  water,  and  that  no  cargo 
arrived,  after  being  on  the  way  from  four  to  fourteen  days,  with- 
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out  the  potatoes  being  in  a  bad  condition.  And  respecting 
those  shipped  on  The  Howard,  he  states  that  Mr.  Rawalle,  Mr. 
Wiseman's  agent,  applied  to  him  to  purchase  potatoes ;  and  he, 
having  none  to  sell,  told  Mr.  Rawalle  of  some  for  sale  by  Leh- 
man and  Cleve  —  which,  not  being  sound,  the  deponent  had 
refused  to  buy  —  and  he  understood  Rawalle  purcliased  them. 
Rawalle  deposes  that  he  got  the  potatoes  he  shipped  of  Devon 
and  Lehman,  but  declares  they  were  not  sick  or  diseased. 

Baalmann  deposes  that  he  saw  the  potatoes  in  the  lighters; 
they  were  in  a  bad  condition  and  diseased,  he  having  made  ex- 
amination by  cutting  them  with  a  knife,  and  found  they  were 
not  in  good  shipping  order ;  and  he  knows  that  potatoes  of  that 
year's  growth,  shipped  in  bulk  to  England,  arrived  there  in  a 
worthless  state,  and  had  to  be  thrown  overboard. 

WulfF,  the  stevedore,  says,  that  when  he  stowed  the  potatoes 
he  examined  them,  by  breaking  and  cutting ;  they  appeared  to 
be  unsound  and  diseased. 

The  master  of  The  Howard  deposes,  that  the  ship  Miles 
took  a  cargo  of  the  potatoes  purchased  by  Rawalle  for  Wiss- 
man, and  what  The  Miles  did  not  take  were  taken  by  The 
Howard ;  that  he,  the  master,  purchased  some  of  the  potatoes 
that  were  going  to  The  Miles,  for  use  on  The  Howard,  which 
proved  to  be  diseased  and  unfit  for  use  on  being  cooked. 

The  mate  declares  that  the  potatoes  looked  well  outside,  but 
when  cut  open  they  had  sickness  in  them ;  that  the  potatoes 
loaded  on  both  vessels  came  from  the  same  man. 

Arianson,  master  of  the  bark  Miles,  deposes,  that  more  pota- 
toes were  sent  to  The  Miles,  when  loading  at  Hamburg,  than 
he  could  take  on  board,  and  that  the  balance  were  sent  to  The 
Howard;  that  the  potatoes  that  he  brought  rotted.  He  dis- 
covered it  five  or  six  weeks  after  going  to  sea,  by  the  smell, 
which  was  two  or  three  weeks  before  arriving  at  New  York. 

The  owner  having  been  committed  to  the  prima  facie  facts 
of  soundness  and  good  condition  by  his  contract  of  affreight- 
ment, it  was  properly  imposed  on  him  by  the  district  court  to 
establish  the  contrary  by  duo  proof;  and  our  opinion  is,  that  the 
proof  produced  by  him  does  overcome  the  primd  facie  presump- 
tion, and  shows  the  potatoes  of  the  libellant  to  have  been  un- 
sound and  unfit  for  shipment,  and  especially  unfit  to  be  shipped 
in  bulk  and  wet,  as  was  done  by  the  libellants'  agent. 

Rawalle  was  examined  for  the  libellant  several  times.  He 
deposes,  that  the  potatoes  were  put  on  board  in  good  order: 
that  they  were  dry  and  sound ;  and  in  his  opinion,  it'  The  How- 
ard had  sailed  in  due  time,  according  to  her  ad\  crtisument,  they 
would  have  arrived  at  ^few  York  in  a  sound  condition. 

As  a  dealer  in  this  article,  the  witness   had  very  ^mall  ex- 
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perience  compared  with  various  others  examined;  none  of 
whom  express  the  belief  that  this  cargo,  stowed  in  bulk,  could 
have  reached  the  port  of  destination  uninjured.  But  what  ap- 
pears to  us  far  more  satisfactory  than  tlie  speculations  of  wit- 
nesses is,  that  the  cargo  of  The  Miles  was  lost  by  decay,  she 
being  loaded  at  the  same  time  and  in  the  same  manner  as  was 
The  Howard,  and  with  part  of  the  potatoes  taken  from  the 
same  lighters — although  Tiie  Miles  made  her  voyage  in  due  time. 
Our  conclusion  is,  that  the  libellant's  case  has  no  merits.  It 
is  therefore  ordered,  that  the  decree  of  the  circuit  court  be  re- 
versed, and  the  cause  remanded  to  that  court,  with  directions  to 
dismiss  tlie  libel  with  costs. 

Mr.  Justice  DANIEL. 

In  the  opinion  just  pronounced,  so  far  as  it  goes  to  demon* 
strate  the  entire  want  of  justice  in  the  demand  of  the  libellant, 
I  entirely  concur,  tlie  testimony  in  this  case  having  satisfac- 
torily ascertained  that  the  loss  of  the  cargo  was  inevitable  from 
the  character  of  the  subject  of  which  that  cargo  consisted,  and 
that  by  jio  degree  of  diligence  or  care  could  it  have  been  trans- 
ported in  good  condition  to  its  point  of  destination.  But,  in- 
dependently of  these  considerations,  and  in  advance  of  them, 
there  is  another  which  of  itself,  in  my  judgment,  should  have 
prevented  the  claim  of  the  libellant  from  being  established  or 
entertained  at  all  in  the  district  and  circuit  courts,  and  which 
should  operate  with  equal  effect  in  preventing  its  being  enter- 
tained here. 

This  case  is  one  of  contract  between  the  owner  of  property 
and  the  master  of  a  vessel  to  transport  a  cargo  of  potatoes  from 
Hamburg  and  to  deliver  them  in  New  York.  It  is  nothing 
more  than  a  contract  between  the  owner  of  property  and  a 
carrier  to  convey  a  given  subject  for  hire.  It  was  a  contract 
made  upon  land  to  be  terminated  and  executed  upon  the  land 
for  a  stipulated  compensation,  and  not  strictly  or  properly  a 
maritime  contract,  in  any  sense  beyond  any  other  contract,  in 
the  performance  of  which  a  party  or  agent  would  be  compella- 
ble to  cross  the  ocean  or  even  to  pass  a  river.  It  did  not  begin 
and  terminate  on  the  sea.  Upon  this  contract  an  action  might 
have  been  instituted  in  a  court  of  law  either  upon  the  charter- 
party  or  the  bill  of  lading,  in  conformity  with  ancient  and  well- 
settled  practice,  and  could  have  been  as  speedily  and  efficiently 
decided  in  such  a  court  as  it  could  be  in  the  present  form  of 
proceeding,  less  familiar  to  the  common  understanding  and 
habits  ot  the  country,  dubious  and  undefined  in  its  claims  to 
power,  and  attended  with  expenses  beyond  those  incident  to  the 
usual  tribunals  of  the  land. 
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My  opinion  is,  that  for  want  of  jurisdiction  in  the  case  pre- 
sented upon  the  face  of  the  libel,  that  libel  should  have  l^n 
dismissed  by  the  circuit  court,  and  that  this  court  should  now, 
for  that  cause,  order  it  to  be  dismissed. 


John  F.  McEinnet,  Plaintiff  in  Error,  v.  Manuel  Sayiego, 

AND  PtLAR,  HIS  WiFB. 

Where  a  person,  who  owned  land  in  Texas  whilst  it  was  a  part  of  Mexico,  removed 
into  Mexico  prior  to  the  declaration  of  independence  by  Texas,  and  continoed  to 
reside  in  Mexico  until  her  death,  her  daoghter,  who  was  also  a  citizen  of  Mexico, 
could  notf  as  heir,  recover  the  land  in  Texas. 

By  the  laws  which  governed  Texas  before  the  revolution,  the  proprietor  of  land  must 
have  resided  within  the  jurisdiction  of  the  Mexican  government,  and  foreigners 
could  not  inherit  land. 

The  constitution  of  Texas  considered  as  aliens  all  those  who  did  not  reside  there  at 
the  time  of  the  declaration  of  independence,  unless  they  were  afterwards  natural- 
ised ;  and  also  decreed  that  no  alien  should  hold  land  in  Texas,  except  by  titles 
emanating  directly  from  the  government  of  that  republic. 

The  legislature  of  Texas  had  power  to  modify  these  rules,  but  did  not  change  ihem  in 
this  respect  when  it  introduced  the  common  law  by  statute.  Upon  the  death  of  the 
ancestor  the  estate  was  cast  upon  the  State,  without  the  necessity  of  an  inquest  of 
office* 

The  constitution  and  laws  of  Texas  provide  for  the  case  of  an  alien  heir  who  may 
inherit  from  a  citizen,  but  not  for  an  alien  heir  inheriting  from  an  idien. 

The  treaty  of  Guadaloupe  Hidalgo  provides  for  those  ^xicans  who  inhabited  terri- 
tories ceded  to  the  United  States,  but  had  no  relation  to  Texas. 

This  case  was  brought  up,  by  writ  of  error,  from  the  district 
court  of  the  United  States  for  tlie  district  of  Texas. 
The  case  is  stated  in  the  opinion  of  the  court. 

It  was  submitted  on  printed  arguments  by  Mr.  HaUj  for  the 
plaintifT  in  error,  and  by  Mr.  Sughes^  for  the  defendants. 

The  arguments  involved  many  points  of  the  old  Mexican  law, 
but  the  principal  one  was  thus  stated  by  Mr.  Haley  in  his  ad- 
ditional brief :  — 

The  plaintiffs,  in  their  petition,  describe  themselves  as  aliens, 
and  in  the  thirteenth  instruction  which  they  requested,  they  as- 
sume that  both  the  female  plaintiff  and  her  mother  were  aliens  to 
the  republic  of  Texas,  and  that  the  former  is  still  an  alien  to  the 
United  States.  It  is  evident,  therefore,  that  at  the  time  of  the 
death  of  Gertrudis  Barrera,  the  female  plaintiff  was,  with  respect 
to  the  land  in  Texas,  the  alien  child  of  an  alien,  and  the  first 
question  is,  could  she  take  the  estate  by  inheritance  ? 

The  tenth  article  of  the  general  provisions  of  the  constitution 
of  the  republic  of  Texas,  Hart.  Dig.  p.  88,  provides  that  ^'  no 
alien  shall  hold  land  in  Texas,  except  by  titles  emanating  directly 
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from  the  government  of  this  republic.  But  if  any  citizen  of  this 
republic  should  die  intestate  or  otherwise,  his  children  or  heirs 
shall  inherit  his  estate,  and  aliens  shall  have  a  reasonable  time 
to  take  possession  and  dispose  of  the  same  in  a  manner  here- 
after to  be  pointed  out  by  law,"  &c.  It  is  clear  that  the  latter 
part  of  this  provision,  which  gives  to  aliens  a  reasonable  time  to 
take  possession  and  dispose  of  ^'  the  same,"  relates  to  the  estate 
of  a  citizen  of  the  republic,  and  not  to  that  of  an  alien  ;  and  that 
the  power  given  to  the  congress  of  the  republic  to  point  out  the 
manner  in  which  this  disposition  should  be  made,  authorizes 
only  laws  relating  to  the  estates  of  citizens.  The  14th  section 
of  the  act  of  January  28, 1840,  cited  in  the  original  brief,  should, 
therefore,  be  restricted  to  this  case ;  and  of  this  opinion  were  the 
supreme  court  of  Texas,  in  the  case  of  Cryer  v.  Andrews,  11 
Texas,  181,  where  this  clause  of  the  constitution  and  this  act 
are  said  to  be  "  in  relation  to  the  alien  heirs  of  a  deceased  citi- 
zen." The  capacity  of  the  alien  children  of  an  alien  is  thus  left 
to  be  determined  by  the  general  prohibition  of  the  constitxition 
and  by  the  principles  of  the  common  law,  introduced  into  Texas, 
as  a  body,  by  the  act  of  January  20, 1840,  before  the  death  of 
the  plaintiff's  ancestor.  Hart.  Dig.  art.  127.  And  upon  these, 
there  can  be  no  question  tliat  the  female  plaintiff,  Pilar,  being 
an  alien,  did  not  take  the  land  in  Texas,  by  descent,  from  her 
mother ;  and  that  the  district  court  erred  in  giving  the  thirteenth 
instruction  requested  by  her  counsel. 

Mr.  Hughes  contended  that  Gertrudis  Barrera  did  not  lose  her 
land  by  removing  to  Tamaulipas  before  the  declaration  of  inde- 
pendence, because  the  8th  section  of  that  instrument  was  pro- 
spective. "  All  persons  who  shall  leave  the  country,"  &c.  Hart. 
Dig.  37. 

Even  if  the  land  were  liable  to  forfeiture,  the  13th  article,  §  4, 
declared  that  *'  the  legislature  shall,  by  law,  provide  a  method  for 
determining  what  lands  may  have  been  forfeited  or  escheated." 
Until  tins  was  done,  the  title  remained  as  it  was. 

The  articles  585,  600  (Hart.  Dig.)  allowed  an  alien  to  take  by 
descent.  The  38th  article  allowed  the  alien  heirs  of  citizens  a 
reasonable  time  to  dispose  of  their  property ;  but  this  included 
alien  heirs  of  an  dien,  because  the  section  provides  that  it  shall 
be  no  bar  to  a  descent  that  one  of  the  ancestors  of  the  claimant 
wiw  an  alien. 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court. 

The  defendants  (Saviego  and  wife)  claimed,  in  the  district 
court,  two  and  one  half  leagues  of  land  lying  in  the  counties  of 
Ooliad  niid   Refugio,  in   Texas,  as  an  inheritance  ot   Madame 
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SaviegOy  from  her  mother,  Gertrudis  Barrera,  who  died  in  Mata- 
moros,  in  Mexico,  in  1842. 

Gertrudis  Barrera  acquired,  in  1834,  one  league  of  the  loctu 
in  quo  by  donation,  and  the  remainder  by  purchase  under  the 
colonization  laws  of  the  State  of  Coahuila  and  Texas,  while  it 
formed  a  part  of  the  republic  of  Mexico.  She  occupied  and  im- 
proved the  land  until  the  commencement  of  the  revolutionary 
movements  in  Texas,  in  1835,  but  prior  to  the  declaration  of 
independence  in  that  year  she  emigrated  and  became  a  resident 
of  Matamoros,  where  she  continued  until  her  death.  Tlie  plain- 
tiff were  also  citizens  of  Coahuila  and  Texas,  but  abandoned 
their  connection  with  Texas  in  company  with  their  ancest^ss, 
and  have  retained  their  sta,ius  as  Mexican  citizens. 

They  are  described  on  tlie  record  as  aliens  and  citizens,  and 
residents  of  the  city  of  Matamoros,  in  the  State  of  Tamaulipas, 
in  the  republic  of  Mexico.  The  defendant  claimed  the  land  by 
virtue  of  locations  and  surveys  of  valid  land  certificates,  which 
had  been  regularly  returned  to  the  general  land-ofSce,  in  Texas, 
before  the  31st  August,  1858. 

A  number  of  questions  are  presented  in  the  bill  of  exceptions, 
but  the  opinion  the  court  has  formed  upon  the  12th,  13th,  and 
14th  instructions,  given  at  the  instance  of  the  plaintiff,  in  the 
district  court,  renders  it  unnecessary  for  us  to  consider  any  others. 
These  instructions  are  as  follows : — 

^^12.  If  Gertrudis  Barrera  was  a  citizen  of  the  republic  of 
Mexico,  domiciliated  within  the  State  of  Coahuila  and  Texas 
when  the  land  in  question  was  granted  to  her,  her  abandonment 
of  the  State  of  Coahuila  and  Texas,  and  settlement  in  Mata- 
moros, in  the  State  of  Tamaulipas,  after  the  commencement  of 
tlie  revolution  in  Texas,  and  before  the  declaration  of  Texan 
independence,  was  not  a  forfeiture  of  the  land  so  granted,  nor 
did  the  land  thereby  become  vacant ;  and  after  the  close  of  the 
revolution  in  Texas,  she  would  have  been  authorized  to  enforce 
her  right,  had  she  then  been  living. 

^*  13.  If  Madame  Barrera  died  in  Tamaulipas,  in  1842,  then 
being  a  citizen  of  the  said  State  of  Tamaulipas,  domicihated 
there,  and  the  female  plaintiff  was  her  only  heir,  she  too  being  a 
citizen  of,  and  domiciliated  in  Tamaulipas,  said  heir  could  and 
did  take,  by  the  law  here,  tlie  land  in  contest,  by  descent,  and 
had  a  right  to  enforce  her  title  by  descent,  to  the  same  extent 
that  her  ancestor  could  have  done,  but  subject,  as  she  is  an  alien, 
to  forfeiture  by  proceedings  on  the  part  of  the  State. 

"  14.  But  if  no  proceedings  were  instituted  and  perfected  be- 
fore the  late  treaty  between  the  United  States  and  Mexico,  tlie 
right  in  said  heir  becomes  perfect,  and  not  subject  to  forfeiture, 
by  virtue  of  the  8th  article  of  said  treaty." 
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It  is  settled,  in  the  jurisprudence  of  Texas,  that  the  coloniza- 
tion laws  of  Ooahuila  and  Texas  annex,  as  an  enduring  and 
peremptory  condition,  to  all  titles  issued  by  their  authority,  that 
the  grantee,  so  long  as  he  remains  the  proprietor,  shall  continue 
his  domicile  within  the  republic  of  Mexico,  of  which  that  State 
formed  a  part.  A  change  of  domicile  operated  to  defeat  the 
estate  of  the  grantee,  and  to  restore  the  land  without  incum- 
brance to  the  public  domain,  so  that,  without  a  judicial  or  other 
inquiry,  it  might  be  regranted.  The  same  jurisprudence  recog- 
nizes the  prohibition  upon  foreigners  to  inherit  lauds  in  Mexico, 
for  the  owners  of  lands  were  subject  to  charges  and  obligations 
which  citizens  could  alone  perform.  Halleman  v,  Peebles,  1 
Texas,  678 ;  Horton  v.  Brown,  2  ibid.  78 ;  Yates  v.  James, 
10  ibid.  168. 

The  conduct  of  Gertrudis  Barrcra  and  her  children,  the  de- 
fendants in  this  suit,  afler  the  commencement  of  the  revolution- 
ary movements  in  Texas,  and  which  separated  that  State  from 
Mexico,  deprived  them  of  all  claim  to  political  rights  in  the  new 
republic,  and  placed  them  under  the  civil  disabilities  of  foreign- 
ers under  its  laws.  The  constitution  of  Texas,  of  1886,  identified 
as  citizens  only  such  persons  as  were  residing  in  Texas  on  the 
day  of  the  declaration  of  independence,  or  should  be  naturalized 
according  to  its  provisions.  Hart.  Dig.  35, 88 ;  luglis  v.  Trustees 
of  the  Sailors'  Snug  Harbor,  8  Pet.  99.  The  same  instrument 
provided  that  "  no  alien  shall  hold  land  in  Texas,  except  by  titles 
emanating  directly  from  the  government  of  this  republic,"  (Hart. 
Dig.  88,  §  10,)  and  provided  that  congress  should,  as  early  as 
practicable,  introduce  by  statute  tlie  common  law  of  England, 
with  such  modifications  as  the  circumstances  of  the  State  might 
require.  This  duty  was  performed  in  1840,  by  an  enactment 
that  **  the  common  law  of  England,  so  far  as  it  is  not  inconsist- 
ent with  the  constitution  or  acts  of  congress  now  in  force,  shall, 
together  with  such  acts,  be  the  rule  of  decision  in  this  republic, 
and  shall  continue  in  full  force  until  altered  or  repealed  by 
congress."  The  common-law  authorities  clearly  establish  that 
Madame  Saviego,  under  the  circumstances,  is  not  deemed  to  be 
an  heir  at  law,  having  no  inheritable  blood,  and,  in  the  absence  of 
such  heirs,  the  estate  would  be  cast  immediately  upon  the  State, 
without  inquest  of  office.  Orr  v.  Hodgson,  4  Wheat.  458; 
Hardy  v.  Do  Leon,  5  Texas,  211,  242. 

We  shall  now  examine  if  there  are  other  provisions  in  the 
laws  of  Texas  to  relieve  the  defendants  from  the  apparent  dis- 
ability. 

The  constitution  of  Texas,  by  way  of  exception  to  the  general 
inhibition  upon  nh(Ml^  lo  **  hold  lands  except  liy  titles  cmuiiating 
tiii-ectly  rnun  dio  rupuUic,*'  declares,  that  "  if  any  citizen  >hould 
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die- intestate  or  otherwise,  his  children  or  heirs  shall  inherit  his 
estate,  and  alieni  shall  have  a  reasonable  time  to  take  possession 
of  and  dispose  of  the  same  in  a  manner  hereafter  to  be  pointed 
out  by  law."  The  10th  section  of  the  law  of  distribution  and 
descent,  (Hart.  Dig.  art.  585,)  provides :  ''  In  making  title  to 
land  by  descent,  it  shall  be  no  bar  to  a  party  that  any  ancestor, 
through  whom  he  derives  his  descent  from  the  intestate,  is  or 
hath  been  an  alien ;  and  every  alien  to  whom  any  land  may  be 
devised  or  may  descend,  shall  have  nine  years  to  become  a  citi- 
zen of  the  republic  and  take  possession  of  such  land ;  or  shall 
have  nine  years  to  sell  the  same,  before  it  shall  be  declared  for- 
feited, or  before  it  shall  escheat  to  the  government."  The  first 
clause  of  this  section  is  substantially  a  re-enactment  of  the  stat- 
ute of  11  and  12  William  III.  c.  6,  and  removes  no  other  defect 
than  the  want  of  inheritable  blood  arising  from  tlie  alienage  of 
some  person  through  whom  the  heir  must  deduce  his  claim. 
McCreery  v.  Somerville,  9  Wheat.  354. 

The  second  clause  modifies  the  existing  laws  which  regulate 
the  capacities  of  aliens  to  take  or  hold  real  property  in  the  State, 
whether  by  devise  or  descent. 

But  the  remedial  effect  of  the  act  does  not  extend  beyond  the 
disability  of  an  alien  heir.  It  contains  no  enactment  in  favor  of 
an  alien  who  may  have  acquired  possession  or  property  in  lands, 
whereby  he  could  make  a  valid  bequest  or  transmit  it  to  his 
heirs,  whether  aliens  or  citizens  by  descent. 

The  act  of  which  this  section  forms  a  part  is  framed  for  the 
disposal  of  the  estates  of  those  having  ^^  title  to  any  estate  in 
inheritance,  and  regulates  its  descent  or  distribution."  The 
prohibition  in  the  constitution  upon  aliens  to  hold  lands  in 
Texas,  and  the  limited  powers  of  congress  to  introduce  favor- 
able conditions  in  favor  of  alien  heirs,  must  be  remembered  in 
ascertaining  its  meaning.  The  constitution  had  provided  for  the 
transmission  of  the  estates  of  citizens  to  their  children  or  heirs, 
(being  citizens,)  and  then  provides  that  congress  shall  legislate 
to  give  to  aliens  a  reasonable  time  to  take  possession  and  to  dis- 
pose of  such  an  inheritance.  Neither  the  language  of  the  act 
nor  the  policy  of  the  State,  as  it  may  be  discovered  from  its 
constitutions  and  laws,  authorizes  the  conclusion  that  an  alien, 
claiming  real  property  in  Texas,  can  transmit  it,  by  descent,  to 
an  heir  who  is  also  an  alien. 

The  subject-matter  to  which  these  provisions  all  relate  is  the 
estates  of  citizens ;  and  we  cannot  apply  their  conditions  to  the 
special  and  peculiar  case  of  an  inheritance  claimed  by  an  alien 
heir  in  the  right  of  an  alien  intestate.  The  question  has  not 
arisen,  so  far  as  we  can  discover,  in  the  courts  of  Texas  ;  Init  in 
the  case  of  Cryer  v.  Andrews,  11  Texas,  170,  the  court  ^e<Mns  to 
assume  that  the  act  we  have  considered  was  a  legislative  com- 
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pliance  with  the  constitutional  guarantees  in  favor  of  the  alien 
heirs  of  deceased  citizens ;  and  that  the  alien  heir  must,  within 
nine  years,  sell  the  lands  or  become  a  citizen.  In  the  present 
instance,  citizenship  has  not  been  acquired,  which  that  court 
seems  to  treat  as  a  prerequisite  to  an  entry  6n  the  inheritance. 

The  last  question  remaining  for  consideration  arises  on  the 
8th  section  of  the  treaty  with  the  republic  of  Mexico  of  the  2d 
February,  1848,  (9  Stats,  at  Large,  923,)  called  the  treaty  of 
Guadaloupe  Hidalgo.  The  first  clause  of  that  article  provides 
'^  for  the  Mexicans  now  established  in  territories  previously  be- 
longing to  Mexico,  and  which  remain  for  the  future  within  the 
limits  of  the  United  States."  The  second  clause  provides  for 
those  who  shall  prefer  to  remain  in  the  said  territories,  and  they 
are  authorized  to  retain  the  title  of  Mexican  citizens  or  acquire 
the  rights  of  citizens  of  the  United  States.  The  third  clause 
prescribes,  "  that  in  the  said  territories  property  of  every  kind, 
now  belonging  to  Mexicans  not  established  there,  shall  be  in- 
violably respected.  The  present  owners,  the  heirs  of  these,  and 
all  Mexicans  who  may  hereafter  acquire  said  property  by  con- 
tract, shall  enjoy  with  respect  to  it  guarantees  equally  ample  as 
if  the  same  belonged  to  citizens  of  the  United  States."  To 
what  territories  did  the  high  contracting  parties  refer  to  in  this 
article  ?  We  think  it  clear  that  they  did  not  refer  to  any  portion 
of  the  acknowledged  limits  of  Texas.  The  territories  alluded  to 
are  those  which  had,  previously  to  the  treaty,  belonged  to  Mex- 
ico, and  which,  after  the  treaty,  should  remain  within  tlie  limits' 
of  the  United  States.  The  republic  of  Texas  had  been  many 
years  before  acknowledged  by  the  United  States  as  existing  sep- 
arately and  independently  of  Mexico ;  and  as  a  separate  and 
independent  State  it  had  been  admitted  to  the  Union.  The 
government  of  the  United  States,  by  that  act,  had  conferred 
upon  the  population  established  there  all  the  privileges  within 
their  constitutional  competency  to  grant. 

The  various  stipulations  contained  in  this  article  are  wholly 
inapplicable  to  the  persons  who,  before  the  revolution  in  Texas, 
had  been  citizens  of  Mexico,  and  who,  by  that  revolution,  had 
been  separated  from  it. 

The  right  of  property,  to  which  this  article  of  the  treaty  was 
designed  to  aiford  a  guarantee,  extended  to  property  of  every 
kind  which,  at  its  date,  belonged  to  Mexican  citizens,  Q^  now  be- 
longing to  Mexicans,")  not  established  within  the  territories  then 
ceded  to  the  United  States.  In  the  present  instance,  the  repub- 
lic of  Texas  had  acquired  title  many  years  before,  and  the  land 
at  the  date  formed  a  part  of  its  public  domain. 

Our  conclusion  is,  that  the  judgment  of  the  district  court 
should  be  ruverscH,  and  the  cause  remanded  to  that  court  for 
further  proceedings. 
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Thb  United  States,  Plaintiffs  in  Ekbor,  v.  The  Minnesota 

AND  NORTHWKSTEBN  RaILBOAD  CoBIPANY. 

Where  the  United  States  hronght  a  case  up  to  this  court  as  plaintiff  in  error,  and 
the  attomeT-general  moTed  for  a  discontinuance  upon  the  ground  that  he  wished 
other  questions  to  he  presented  upon  the  record,  wnich  he  aeemed  necessary  for  a 
foil  elucidation  of  the  casCL  the  conit,  without  expressing  an  opinion  upon  these 
other  questions,  wHl  grant  the  motion  made  by  the  legal  representatiTe  or  the  gor- 
emment. 

This  was  a  motion  by  Mr.  Oushingj  (attorney-general,)  to 
withdraw  the  writ  of  error,  and  discontinue  the  appeal  to  this 
court,  to  which  the  case  had  been  brought  up,  by  writ  of  error, 
from  the  supreme  court  of  the  Territory  of  Minnesota. 

The  motion  was  argued  by  Mr.  Oushing^  and  opposed  by  Mr. 
Barbour  and  Mr.  Johnson.  Much  matter  of  general  interest 
was  introduced  by  both  sides  into  the  discussion,  which  it  is 
not  deemed  necessary  to  report,  because  the  decision  of  the  court 
turned  upon  a  single  legal  point. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  supreme  court  of  the  Territory 
of  Minnesota. 

An  action  of  trespass  was  brought  by  the  United  States 
against  the  defendants  before  the  district  court  of  the  first  dis- 
trict, in  the  county  of  Goodhue,  in  said  Territory,  for  an  alleged 
trespass  committed  on  section  8,  in  township  No.  112  north,  of 
the  public  lands. 

The  defendants  justified  under  an  act  of  incorporation  by 
the  legislature  of  the  said  Territory,  passed  March  4,  1854,  and 
by  which  they  were  empowered  to  construct  a  railroad  from  a 
point  on  the  northwest  shore  of  Lake  Superior,  and  near  the 
mouth  of  the  St.  Louis  River,  across  the  said  Territory  of  Min- 
nesota, by  the  way  of  St.  Anthony  and  St.  Paul,  over  the  Mis- 
sissippi at  St.  Paul,  and  to  such  point  on  the  northern  boundary 
line  of  the  State  of  Iowa,  as  the  board  of  directors  might  desig- 
nate, which  point  should  be  selected  with  reference  to  the  best 
route  to  the  city  of  Dubuque,  provided  the  location  of  the  road 
should  conform  in  all  respects  to  such  route  as  might  be  desig- 
nated in  any  act  of  congress  granting  lands  for  the  construction 
of  a  railroad  through  tlie  Territory. 

The  act  of  incorporation  also  provided  that  any  lands  granted 
to  the  Territory  in  aid  of  the  construction  of  this  road,  should 
be  deemed  vested  in  fee-simple  in  the  company  ;  and  further,  it 
is  alleged  that  by  an  act  of  congress,  passed  June  29, 1854,  for 
the  purpose  of  aiding  in  the  construction  of  the  road,  every  al- 
ternate section  of  land  designated  by  odd  numbers,  for  six  sections 
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in  width  on  each  side  of  the  road  along  the  line,  was  granted  to 
the  Territory  upon  the  terms  and  conditions  specified  in  the  said 
act ;  and  also,  that  the  said  defendants  caused  a  survey  and  lo- 
cation of  the  road  as  contemplated  by  the  act  of  incorporation, 
and  that  said  road  includes  the  land  upon  which  the  trespass 
complained  of  was  committed,  and  which  is  a  portion  of  one  of 
the  sections  granted  to  the  Territory  of  Minnesota  by  the  act 
of  congress  aforesaid. 

Tlie  plaintiff  to  this  defence  set  up,  by  way  of  replication, 
that  before  the  trespasses  complained  of  were  committed,  namely, 
on  the  4th  of  August,  1854,  an  act  was  passed  by  congress  re- 
pealing the  act  previously  passed  on  the  29th  of  June,  granting 
land  in  aid  of  the  construction  of  said  road. 

To  this  replication  the  defendants  demurred,  and  the  plaintiff 
joined  in  the  demurrer. 

The  district  court  gave  judgment  for  the  defendants  on  the 
demurrer. 

An  appeal  was  taken  from  this  judgment  to  the  supreme 
court  of  the  Territory,  where,  after  argument,  the  judgment  was 
affirmed.  From  this  judgment  the  plaintiff  has  appealed  to  this 
court  by  writ  of  error. 

The.  writ  of  error  was  made  returnable  to  this  court  on  the 
fourth  Monday  of  December,  1854,  and  the  record  was  brought 
up  by  the  defendants  in  error,  and  filed  and  docketed  on  the  21st 
of  the  same  month. 

The  attorney-general  now  moves,  on  behalf  of  the  United 
States,  to  withdraw  his  writ  of  error,  and  discontinue  the  appeal 
to  this  court,  which  motion  is  resisted  by  the  counsel  for  the 
defendants. 

After  an  appeal  brought  to  the  appellate  court,  the  withdrawal 
or  discontinuance  of  the  same  is  not  a  matter  of  course,  but,  if 
the  plaintiff  finds  it  expedient  to  discontinue,  he  must  first  ob- 
tain leave  of  the  court.  2  Daniers  Pr.  1644  ;  11  Pet.  55.  The 
discontinuance  is  usually  granted  on  the  application,  unless 
some  special  reason  be  shown  by  the  defendant  for  retaining  the 
case  with  a  view  to  a  determination  on  the  merits.  Usually,  the 
courts  will  not  allow  it,  if  the  party  intend  at  some  future  time 
to  bring  a  new  appeal,  as  the  allowance  under  such  circum- 
stances would  be  unjust  to  the  defendant.  There  is  no  such 
ground  of  objection  here,  as  the  attorney-general  disclaims  try- 
ing the  questions  involved  upon  the  present  pleadings.  These 
pleadings,  with  the  exception  of  some  questions  arising  upon 
the  powers  conferred  upon  the  defendants  under  their  act  of  in- 
corporation, confine  the  issue  to  the  effect  and  operation  of  the 
act  of  congress  granting  the  lauds  in  aid  of  the  construction 
of  the  road,  and  of  the  suhsequent  repealing  act.     And  these. 
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doubtless,  comprised  all  the  questions  which  the  counsel  in  the 
court  below,  representing  the  United  States,  supposed  could  be 
materiid.  Thej  are  presented  very  fully  and  lawyer-like  upon 
the  record,  and  are  involved  in  the  judgment  rendered  in  the 
court  belowp 

The  attorney-general,  however,  avers,  that  there  are  other  ques- 
tions than  those  appearing  on  the  record,  which  he  deems  mate- 
rial to  be  brought  to  the  consideration  of  the  court  in  deciding 
upon  the  force  and  effect  of  these  acts  of  congress  referred  to,  and 
without  which  he  is  unwilling  to  submit  the  case  to  the  final  de- 
termination of  this  court ;  and  asks,  therefore,  for  a  withdrawal 
of  the  appeal.  Without  expressing  any  opinion  whether  there 
may  or  may  not  be  questions  presented,  other  than  those  appear- 
ing upon  this  record,  bearing  upon  the  general  matters  involved 
in  the  litigation,  the  court  are  of  opinion  that  the  grounds  stated 
by  the  attorney-general,  and  his  opinion  expressed  as  the  legal 
representative  of  the  government,  are  sufficient  to  justify  us  in 
granting  leave  for  the  discontinuance. 

Some  technical  grounds  have  been  presented,  depending  upon 
the  rules  and  practice  of  the  court  for  the  dismissal  of  the  case 
from  the  docket,  and  of  the  writ  of  error,  which  we  have  not 
deemed  it  important  to  notice,  as  we  think  the  motion  should  be 
granted  upon  the  general  ground  stated. 

Motion  to  withdraw  and  discontinue  the  appeal  by  writ  of 
error  in  this  case  granted. 


James  L.  Calcotb,  Plaintiff  in  Error,  v.  Frederick  Stantoh 

AND  Henry  S.  Buckner. 

Thii  coart  has  no  jtirlidiction,  ander  the  25th  section  of  the  jadiciaiy  tct,  of  a  case 
like  the  following,  namely :  — 

Where  an  assignee  of  some  creditors  of  a  person  who  had  taken  the  benefit  of  the 
bankmpt  act  of  the  United  States,  filed  a  btU  against  the  hankrnpt  to  set  aside  the 
discharge  as  void  upon  the  ground  of  fraud.  The  defendant  aemnrred  to  the  bill 
upon  the  ground  of  stateness,  want  of  eqnitj,  and  the  statute  of  limitations. 

It  does  not  toiXow  that  the  supreme  court  of  the  State,  in  dismissing  the  bill,  placed 
any  construction  whatever  upon  the  bankrupt  act ;  and  moreover,  if  they  did,  the 
decision  must  have  been  in  favor  of  the  privilege  set  up  by  the  bankmpt  and  not 
against  it. 

This  case  was  brought  up  from  the  high  court  of  errors  and 
appeals  of  the  State  of  Mississippi,  by  a  writ  of  error  issued 
under  the  25th  section  of  the  judiciary  act. 

Mr.  Benjamin  moved  to  dismiss  it  for  want  of  jurisdiction, 
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none  of  the  cases  provided  for  in  the  25th  section  being  appli- 
cable here.  He  then  examined  the  provisions  of  the  section,  and 
contended  that  the  construction  placed  by  the  court  of  appeals 
of  Mississippi  upon  the  fourth  and  fifth  sections  of  the  bankrupt 
act  was  not  such  as  to  give  this  court  jurisdiction  to  review  its 
decision.  Besides,  that  court  considered  the  claim  to  be  barred 
bj  the  statute  of  limitations. 

The  motion  was  opposed  by  Mr.  Day  and  Mr.  Johnson^  who 
entered  into  an  elaborate  review  of  the  judgment  of  the  Missis- 
sippi court  with  a  view  of  showing  that,  by  necessary  inference, 
that  court  must  have  decided  against  the  right  and  title  set  up 
under  the  bankrupt  act,  because  there  was  no  other  sufficient 
ground  upon  which  to  rest  their  judgment. 

Mr.  Justice  ORIER  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  on  a  motion  to  dismiss  for  want  of 
jurisdiction.  It  is  a  writ  of  error  to  the  high  court  of  errors  and 
appeals  of  the  State  of  Mississippi. 

The  plaintiff  in  error,  who  was  complainant  in  a  bill  in  equity 
before  the  chancellor  of  that  State,  claims  jurisdiction  for  this 
court  to  review  the  judgment  of  the  court  of  appeals,  under  the 
25th  section  of  the  judiciary  act,  because  the  title  to  his  demand 
comes  through  a  bankrupt  assignee,  and  therefore  from  an  au- 
thority exercised  under  an  act  of  congress,  and  because  the  judg- 
ment of  the  state  court  was  against  his  claim.  He  contends  that 
his  case  is  within  the  third  clause  of  this  section,  which  author- 
izes this  court  to  review  the  decision  of  a  state  court  ^^  where  is 
drawn  in  question  the  construction  of  any  clause  of  the  constitu- 
tion, or  of  a  treaty  or  statute,  or  commission  held  under  the 
United  States,  and  the  decision  is  against  the  title,  right,  privi- 
lege, or  exemption  specially  set  up  or  claimed,  &c." 

It  is  not  enough  to  give  jurisdiction  to  this  court,  under  this 
clause,  that  the  decision  of  tlie  state  court  was  against  a  party 
claiming  title  under  some  statute  of,  or  commission  held  under, 
the  United  States.  The  origin  of  the  title  may  be  but  an  ac- 
cident of  the  controversy,  and  not  the  subject  or  substance  of  it. 
The  suit  must  have  drawn  in  question  the  construction  of  such 
statute  or  commission,  and  the  judgment  of  the  state  court  must 
have  been  adverse  to  the  claim  set  up  under  them.  ^^  The  record 
also  must  show,  if  not  ipsissimis  verbis^  at  least,  by  clear  and 
necessary  intendment,  that  such  question  of  ^  construction '  was 
raised,  and  must  have  been  decided  in  order  to  induce  the  judg- 
ment. It  i!>  not  enough  to  show  that  the  question  might  have 
arisen,  and  been  applicable  to  the  case,  unless  it  is  further  shown 
on  the  record  that  it  did  arise,  and  was  applied  by  the  state 
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court  to  the  case.''  The  cases  which  establish  these  principles 
are  too  numerous  for  quotation. 

The  record  before  us  presents  no  evidence  that  such  a  ques- 
tion  did  arise,  or  could  have  been  decided. 

The  bill  shows  that,  twelve  years  after  the  defendants  were 
discharged  under  the  bankrupt  act,  the  complainant  got  an 
assignment  of  certain  claims  against  them  from  creditors  who 
had  received  their  dividends  of  the  bankrupt's  assets,  without 
questioning  the  legality  of  their  discharge  ;  that  being  thus  pos- 
sessed, he  set  about  '^  to  ferret  out  the  frauds,  devices,  combina- 
tions, priorities,  preferences,  <&c.,  &c.,  practised,  done,  and  given 
by  the  defendants " ;  and  that  he  had  discovered  numerous  in- 
stances of  preferences  given  by  the  defendants  to  indorsers  and 
other  favored  creditors  previous  to  their  bankruptcy,  in  conse- 
quence of  which  it  was  alleged  that  their  certificate  of  discharge 
was  void.  The  balances  claimed  under  these  assignments,  with 
interest,  would  amount  to  near  a  million  of  dollars.  The  aver- 
ment of  the  bill,  that  the  assignments  to  the  complainant  were 
for  "  value  received,"  would  be  satisfied  by  the  consideration  of 
a  dollar  or  less.  The  respondents  demurred  to  the  bill,  and  set 
forth  numerous  causes  of  demurrer ;  the  chief  of  which  were  a 
want  of  equity  in  the  bill,  and  the  bar  of  the  statute  of  limita- 
tions, or  the  staleness  of  the  demand.  But  in  no  one  of  them  is 
any  objection  interposed  which  called  for  a  construction  of  the 
bankrupt  act,  where  the  complainant  claimed  any  title  or  exemp- 
tion under  it  The  only  "  privilege  or  exemption  "  wliich  could 
have  been  ^'  drawn  in  question  "  under  the  act  were  those  of  the 
defendant,  the  validity  of  whose  discharge  under  it  was  impugned. 
But  as  the  decision  was  in  their  favor,  the  case  is  not  brought 
within  our  jurisdiction.    See  Sti*ader  v.  Baldwin,  9  How.  261. 

The  whole  argument  for  plaintiff  in  error  was  expended  in 
endeavoring  to  prove  that  the  bill  ought  not  to  have  been  dis- 
missed for  want  of  equity  or  staleness ;  and,  assuming  this  to  be 
so,  it  was  contended  that  the  court  could  not  have  done  so  for 
these  reasons,  and  consequently  their  decision  must  have  been 
the  result  of  some  misconstruction  of  the  bankrupt  law  as  to  the 
rights  claimed  by  the  complainant  under  it.  But,  as  we  have 
already  shown,  if  the  plaintiffs  could  successfully  establish  both 
their  premises  and  conclusion  it  would  not  avail  to  give  us 
jurisdiction.  And  we  may  add,  moreover,  that  we  see  no  rea- 
son, from  anything  that  appears  on  this  record,  why  the  state 
court  might  not  have  dismissed  the  bill  as  devoid  of  equity,  and 
as  exhibiting  a  claim  which,  if  not  champertous,  is  on  its  face  a 
litigious  speculation  in  stale,  abandoned,  and,  as  to  much  the 
larger  portion,  wholly  unfounded  demands. 

The  writ  of  error  is  therefore  dismissed  for  want  of  jurisdi*  tion. 

21  • 
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The  York  and  Cumberland  Railroad  Company,  Plaintipfs 

IN  Error,  t;.  John  G.  Myers. 

An  original  writ  has  fulfilled  its  functions  when  the  defendant  is  brought  into  oonrL 
If  lost,  the  court  can  provide,  in  itt  discretion,  for  the  filing  of  a  copy. 

The  equity  of  the  Statute  of  Westminster  2,  allowing  bills  of  exceptions,  embraces  all 
such  judgments  or  opinions  of  the  court  that  arise  in  the  con»e  of  a  canse,  which 
are  the  subjects  of  revision  by  an  appellate  court,  and  which  do  not  otherwise  ap- 

-/  pear  on  the  record. 

But  to  present  a  question  to  this  court,  the  subordinate  tribunal  must  ascertain  the 

)    facts  upon  which  the  judgment  or  opinion  excepted  to,  is  founded. 

Therefore,  where  there  was  a  reference  in  the  circuit  court,  and  the  hill  of  exceptions 
set  out  the  objections  to  the  award  together  with  the  testimony  of  the  arbitrator  who 
was  examined  in  open  court,  and  that  testimony  showed  the  facts  upon  which  the 
objections  were  founded,  it  was  a  sufficient  exception. 

If  an  arbitrator  embraces  in  his  award  matter  not  submitted,  and  indudes  the  result 
in  a  single  conclusion,  so  as  to  render  it  impossible  to  separate  the  matters  referred 
from  those  which  have  not  been,  the  award  is  bad. 

Bnt  in  this  case,  the  averments  in  the  declaration  and  asssignment  of  breaches  in  the 
covenant  cover  the  ground  upon  which  the  arbitrator  restA  his  award ;  and  his  con- 
clusion is  a  final  decision  which  this  court  cannot  revise  either  upon  the  allegation 
of  mistakes  in  law  or  mistakes  in  fact  , 

This  case  was  brought  up  by  writ  of  error  from  the  circuit 
court  of  the  United  States  for  the  District  of  Maine. 
The  case  is  stated  in  tiie  opinion  of  the  court. 

It  was  argued  by  Mr.  Clifford  and  Mr.  Shepley^  for  the  plain- 
tiffs in  error,  and  Mr.  Francis  0,  J.  Smithj  for  defendant. 

With  respect  to  the  point  that  the  bill  of  exceptions  was  well 
taken  in  this  case,  the  counsel  for  the  plaintiff  in  error  laid  down 
the  following  propositions : — 

1.  That  the  bill  of  exceptions  in  this  case  is  within  the  intent 
if  not  within  the  very  letter  of  the  statute ;  and  therefore  it  is 
insisted  that  the  legal  questions  herein  presented  are  regularly 
within  the  revisory  power  of  this  court. 

2.  That  if  it  is  not  strictly  speaking  a  bill  of  exceptions,  it  is 
at  least  *'  an  exception  in  the  nature  of  a  bill  of  exceptions,"  and 
therefore  it  is  insisted  that  the  legal  questions  are  examinable  on 
a  writ  of  error. 

3.  That  the  rulings  and  determination  of  the  circuit  court, 
presented  for  revision  are  apparent  in  the  record,  inasmuch  as 
they  are  incorporated  into  the  record  of  the  judgment  together 
with  the  facts  on  which  they  were  applied  under  the  hand  and 
seal  of  the  circuit  judge,  and  therefore  it  is  insisted  that  the  writ 
of  error  well  lies. 

In  support  of  the  first  proposition,  they  cited  and  commented 
on  4  Bing.  (N.  C.)  83,  (33  C.  L.  288 ;)  6  Pet.  656 :  Co.  Litt. 
•288  b;  1  Arch.  Prac.  530;  1  Bac.  Abr.  529  ;  17  How.  6;  1  Hoi- 
sted, 388  ;  7  Johns.  494. 
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In  support  of  the  second :  16  Pet.  176 ;  7  How.  855,  866. 

In  support  of  the  third :  7  Cranch,  596 ;  2  How.  894 ;  10  Ibid. 
190,  829 ;  17  Ibid.  12 ;  4  Pet.  206. 

They  then  referred  to  the  course  of  proceeding  in  Maine,  on 
awards  of  referees  made  under  a  rule  of  court,  and  cited  a  num- 
ber of  cases  in  that  and  other  States. 

Upon  the  main  point  in  the  case,  they  laid  down  the  follow- 
ing propositions :  — 

1.  A  report  or  award  of  referees  is  wholly  Toid  if  it  includes 
damages  for  a  matter  not  embraced  in  the  submission,  unless 
the  amount  improperly  included  can  be  ascertained  and  sepa- 
rated from  the  residue  of  the  sum  awarded.  5  Wheat.  394,  and 
other  cases. 

2.  Damages  in  lieu  of  the  reserved  stock,  and  at  a  valuation 
estimated . by  the  referee,  were  included  in  the  award;  and  the 
record  affords  no  means  whatever  of  ascertaining  what  that  val- 
uation was,  or  of  ascertaining  the  amount  so  included. 

3.  No  claim  for  the  reserved  stock,  or  for  damages  for  non- 
delivery thereof,  was  embraced  in  the  declaration,  or  sued  for 
in  the  action ;  and^  as  the  reference  was  one  of  the  action 
merely,  no  such  claim  was  submitted  to  the  arbitrament  of  the 
referee. 

These  propositions  led  to  a  very  minute  examination  of  the 
facts  and  accounts  in  the  case. 

Mr.  Smithy  for  defendant  in  error,  made  eleven  points  ;  but  it 
is  only  necessary  to  state  the  one  upon  which  the  decision  of  the 
court  rested :  — 

9.  The  several  causes  of  complaint  in  the  plaintifi^'  bill  of  ex- 
ceptions and  assignment  of  errors,  are  in  the  nature  and  of  the 
effect  of  a  motion  to  set  aside  the  award,  and  to  grant  a  new 
trial,  or  to  recommit  the  report  of  the  referee ;  and,  under  the 
rule  of  court,  are,  as  such,  only  fit  matters  to  be  addressed  to 
the  consideration  and  discretion  of  the  circuit  court  to  which  the 
report  was  made  returnable,  and  are  not  subject-matters  for  re- 
vision by  this  court,  oh  a  writ  of  error.  Opinion  of  the  circuit 
court  of  the  United  States  for  the  district  of  Maine,  annexed ; 
Parsons  t^.  Beford  et  al.  8  Pet.  445 ;  Wright  et  al.  v.  Lessee  of 
HoUingsworth  et  al.  1  Pet.  168 ;  Cutler  t;.  Orover,  15  Maine  B. 
159;  Walker  v.  Sanborn,  8  Ibid.  288;  Cumberland  v.  North 
Yarmouth,  4  Ibid.  459 ;  Whitney  v.  Cook,  5  Mass.  143 ;  Board- 
man  V.  England,  6  Mass.  70 ;  Toland  v.  Sprague,  12  Pet.  331 ; 
Evans  v,  Phillips,  4  Wheat.  73 ;  Henderson  v,  Moore,  5  Cranch, 
11 ;  Harker  v.  Ellicott  et  al.  7  Serg.  k  B.  285 ;  Zeller's  Lessee 
V.  Eckert  et  al.  4  How.  289. 
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Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court. 

This  is  an  action  by  the  defendant  in  this  court  (Myers) 
against  the  railroad  company,  for  the  breach  of  the  covenants 
in  a  contract  made  between  these  parties  in  August,  1850,  by 
which  the  defendant  agreed  to  perform  certain  work,  incur 
charges  and  expenses,  and  supply  equipments  and  materials  in 
the  construction  of  a  railroad  from  the  city  of  Portland,  in 
Maine,  to  South  Berwick,  in  New  Hampshire ;  and  also  to  fulfil 
the  unexecuted  engagements  of  certain  contractors  who  had  re* 
tired  before  completing  their  contract.  Before  the  terms  of  the 
contract  had  been  accomplished,  the  defendant  was  dismissed,  as 
he  alleges,  without  a  sufficient  cause ;  and  the  object  of  the  suit 
is  to  recover  such  damages  as  he  had  sustained  by  the  failure  of 
the  company  to  discharge  the  obligations  they  had  assumed  to 
him.  The  declai*ation  recites  at  large  the  agreements  of  the  par- 
ties, and  contains  a  general  averment  that  he  entered  upon  the 
construction  of  the  railroad,  and  the  performance  of  all  the  mat- 
ters and  things  upon  his  part  to  be  done  and  performed,  and  had 
performed  all  the  tilings  required  to  be  done  and  performed,  until 
the  19th  of  August,  1852,  and  had  nearly  completed  one  of  the 
sections  of  the  road  so  as  to  be  fit  for  use,  and  that  it  had  been 
used ;  also,  that  he  had  expended  large  sums  towards  the  engi- 
neering, surveys,  construction,  and  grading  of  other  parts  of  the 
road,  until  he  was  unlawfully  dismissed,  and  hindered,  and  for- 
bidden to  prosecute  the  work  any  further. 

The  declaration  then  contains  a  general  averment  of  the  non- 
performance by  the  plaintiffs  (railroad  company)  of  their  obliga- 
tions to  suffer  the  work  td  proceed,  to  abide  the  decision  of  their 
engineer,  or  to  pay  the  amounts  that  had  become  payable  prior 
to  his  dismissal. 

This  averment  is  material,  in  connection  with  other  parts  of 
the  case,  and  will  be  extracted  hereafter. 

The  defendant  (Myers)  proceeds  to  take  up  the  various  stipu- 
lations of  the  railroad  company,  to  describe  their  legal  effect,  and 
to  denounce  their  breach  by  the  company.  None  of  these  are 
of  importance  to  the  case  here,  save  those  that  arise  on  the  8th 
and  9th  articles  of  the  contract.  The  first  of  these  articles  pro- 
vides for  the  payments  to  be  made  on  account  of  the  first  divis- 
ion of  the  road ;  and  the  other,  for  those  on  the  three  remaining 
sections  into  which  it  was  divided.  The  8th  article  provides 
that  the  corporation  should  pay  to  the  defendant  for  the  perform- 
ance of  his  undertakings,  and  in  full  satisfaction  of  the  obHga- 
tions  of  the  company  on  the  prior  contracts,  $32,000  per  mile 
for  the  first  division  of  the  work ;  that  for  all  work  done  by  the 
previous  contractors,  to  the  1st  of  August,  1850,  payments 
should  br  nuult*  according  to  their  contracts,  inclusive  of  the  re« 
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serve  fund ;  for  all  lands  purchased  by  them,  whether  for  cash, 
bonds,  or  stock,  payments  should  be  made  in  cash,  bonds,  or 
stock,  according  to  the  mode  of  the  purchase ;  and  for  all  such 
work  on  said  firat  division,  from  the  Ist  of  August,  and  as  the 
same  should  progress,  current  payment  should  be  made  at  the 
rate  of  fifty  per  cent  in  cash,  twenty-five  per  cent  in  the  six  per 
cent  bonds  of  the  company,  and  twenty-five  per  cent  in  stock ; 
one  half  of  the  latter  to  be  reserved  for  an  indemnity  for  the  ful- 
filment of  the  contract,  until  said  division  of  the  road  should  be 
completed. 

The  9th  section  of  the  agreement  refers  to  the  second,  third, 
and  fourth  sections  of  the  road.  For  the  fulfilment  of  all  its 
obligations,  the  company  agreed  to  pay  $27,500  per  mile  —  thirty- 
three  and  one  third  per  cent  in  cash,  on  the  return  and  adjust- 
ment of  each  monthly  estimate  by  the  engineer ;  a  like  sum  in 
the  bonds  of  the  company ;  and  a  like  sum,  reserving  one  half 
thereof  for  indemnity,  in  the  stock  certificates  of  the  company. 
'*  The  monthly  estimates  to  be  governed  by  the  same  gradation 
of  actual  expenditures  as  heretofore,  and  the  payment  to  be 
made  on  such  estimate  of  actual  expenditures." 

And  it  was  provided,  that,  upon  the  completion  of  either  of 
the  second,  third,  or  fourth  sections,  in  work,  material,  station- 
houses,  and  equipments,  the  whole  of  the  payments  of  cash, 
bonds,  and  certificates  of  stock,  in  corresponding  amounts,  equal 
to  the  sum  aforesaid,  should  be  made  in  complete  discharge  of 
said  company  upon  all  the  contracts  pertaining  to  that  section 
of  the  road.  The  breaches  laid  in  the  declaration,  applicable  to 
the  payments,  are  as  follows :  — 

**  And  the  said  plaintifiT  in  fact  saith,  that  the  said  defendants, 
contrary  to  the  covenants  or  agreements  in  the  indenture  afore- 
said, did  not  abide  by  the  decision  of  their  engineer,  as  to  the 
amount  and  quantity  of  the  several  kinds  of  work  done,  in  and 
by  said  indenture  contracted  to  be  done  by  said  plaintiff  for 
said  defendants,  and  which  were  done  and  performed  by  the 
plaintiff;  nor  did  said  defendants  pay  said  plaintiff  for  the  work 
done  by  him  for  them,  according  to  said  agreement ;  but,  on  the 
contrary,  utterly  refused  to  pay  the  plaintiff  therefor,  according 
to  the  estimate  of  their  engineer ;  although  the  plaintiff  avers 
that  said  engineer  made  to  said  defendants  a  return  of  the 
montlily  estimates  of  the  work  and  labor  done  by  plaintiff  upon 
said  road." 

The  declaration  recites  the  eighth  article,  and  avers  a  breach 
in  reference  to  the  payments,  as  follows:  ''And  the  plaintiff 
avers  that  said  defendants,  in  breach  of  their  convenant  aforesaid, 
did  not,  for  all  the  work  performed  and  material  furnished  up  to 
said  first  of  August,  make  a  full  settlement,  ^  had  been  here- 
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tofore  estimated,  monthly,  and  pay  the  plaintiff  therefor,  in  ac- 
cordance with  the  covenants  aforesaid ;  neither  did  said  defend- 
ants, for  all  work  on  said  division,  as  the  same  progressed,  after 
said  first  of  August,  according  to  their  convenants  aforesaid,  pay 
therefor  fifty  per  cent  in  cash,  twenty-five  per  cent  in  bonds,  and 
twenty-five  per  cent  in  stock,  one  half  being  retained,  as  stipu- 
lated, for  an  indemnity;  nor  did  said  defendants  pay  the  plain- 
tifis  therefor,  according  to  the  monthly  estimates  of  the  engineer, 
as  returned  by  him." 

The  breach  of  the  covenants  contained  in  the  ninth  article  is 
averred  in  language  similar  to  the  above,  with  variances  corre- 
sponding to  the  difference  of  the  sums  to  be  paid. 

Before  a  trial,  the  parties  agreed  to  refer  the  action  to  the  de- 
termination of  three  persons,  to  be  appointed  by  the  court,  whose 
report,  or  the  report  of  any  two,  was  to  be  made  as  soon  as  may 
be ;  and  that  judgment  thereon  was  to  be  final,  and  execution 
to  issue  accordingly. 

Afterwards,  one  of  the  persons  appointed  was  authorized  to  act 
alone,  and  this  person  returned  a  decision  in  favor  of  the  defend- 
ant, (Myers,)  for  an  ascertained  sum  as  damages. 

Upon  the  return  of  the  award  to  the  court,  the  corporation 
submitted  objections,  and  examined  the  arbitrator  in  support  of 
them.    These  objections  are  as  follows :  — 

'^  1.  That  the  said  Hale  has  acted  and  awarded  upon,  and  in- 
cluded in  said  award,  damages  for  a  subject-matter  not  referred 
to  him. 

'^  2.  That  the  said  Hale  has  included  in  his  said  award  dam- 
ages for  a  claim  not  embraced  in  the  plaintiff's  writ  and  declara- 
tion, and  not  sued  for  in  the  above  action^  and  not  referred  to 
his  arbitration  or  decision. 

'^  8.  That,  in  and  by  his  said  award,  he  has  awarded  to  the 
plaintiff  in  said  action  damages  for  the  non-delivery  of  the  re- 
served stock  specified  in  said  writ  and  declaration,  and  in  the 
contracts  therein  set  out  and  copied,  although  the  said  reserved 
stock  is  not  sued  for,  nor  is  any  allegation  made  in  the  said  writ 
and  declaration  that  the  same  had  been  demanded,  nor  was  any 
proof  of  demand  of  the  same  offered  at  the  hearing  before  said 
referee,  nor  was  any  claim  for  the  same  referred  for  his  arbitra- 
tion or  decision. 

^'4.  That  the  said  Hale  has  awarded  damages  to  the  said 
plaintiff,  in  lieu  of  profits  for  work  not  performed  by  the  plain- 
tiff under  his  said  contracts,  contrary  to  law. 

*^  5.  That  there  having  been  no  proof  or  claim  that  the  defend- 
ants, in  fraud  of  the  plaintiff^s  rights  under  his  said  contract,  had 
taken  the  contract  from  the  plaintiff,  and  given  to  any  other 
person  at  a  lower  rate,  or  taken  it  for  the  purpose  of  giving  it  to 
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any  other  party  at  a  lower  rate,  the  referee  has  awarded  a  sum 
as  damages  to  the  plaintiff  for  prospective  profits  not  earned  by 
him,  contrary  to  law. 

^*  6.  That  it  does  not  appear  in  and  by  said  award  whether  the 
said  referee  has  credited  or  charged  the  plaintiff  with  an  amount 
of  bonds  deposited  in  the  hands  of  Levi  Morrell,  under  the  terms 
of  the  supplementaiy  contract,  dated  February  6,  1851,  and  set 
out  in  said  writ  and  declaration. 

^*  7.  That  it  does  not  appear  in  and  by  said  award  what  dis- 
position was  made  by  the  referee  of  an  amount  of  bonds  in  the 
hands  of  D.  C.  Emery,  the  treasurer  of  said  corporation. 

^'  8.  That  it  does  not  appear  in  and  by  said  award  whether  the 
said  referee  charged  the  said  plaintiff  with  an  amount  of  bonds 
in  his  hands,  purporting  to  have  been  issued  by  one  Nathaniel  J. 
Herrick,  describing  himself  as  treasurer  pro  tempore  of  said  cor- 
poration." 

The  arbitrator  testified  that  he  had  included  the  twelve  and 
one  half  per  cent  of  reserved  stock  in  the  award  ;  that  he  con- 
sidered the  demand  for  reserved  stock  as  suspended  by  the  pro- 
ceeding, and  that  the  plaintiff  (Myers)  was  entitled  to  damages 
for  not  having  received  the  stock  previous  to  the  breach  of  tlie 
contract.  He  sa^s  there  was  no  distinct  claim  made  before  the 
referee  for  the  reserved  stock,  but  the  account  embraced  it  by 
way  of  debtor  and  creditor.  The  books  showed  he  was  enti- 
tled to  reserved  stock,  but  not  as  subject  to  his  order,  or  that 
he  had  any  opportunity  to  receive  it.  He  said  it  was  admitted 
that  that  amount  of  reserved  stock  would  be  due  to  him  on  set- 
tlement of  his  account,  but  not  that  he  had  at  any  time  had  it 
uuder  his  control,  nor  was  there  any  evidence  that  he  had  de- 
manded it. 

Tiiis  testimony,  with  more  to  the  same  effect,  was  elicited 
from  the  arbitrator  upon  his  examination  before  the  circuit  court, 
upon  the  return  of  the  award,  and  in  support  of  the  exceptions 
to  it.  The  learned  judge  who  presided  received  the  evidence, 
but  overruled  the  exceptions,  and  embodied  the  testimony  and 
the  decision  in  a  bill  of  exceptions,  reserving  his  opinion  of  the 
regularity  of  tliat  mode  of  proceeding,  and  whether  the  judg- 
ment can  be  revised.  We  are  of  the  opinion,  that  the  equity  of 
the  statute  allowing  a  bill  of  exceptions  in  courts  of  common 
law  of  original  jurisdiction,  embraces  all  such  judgments  or 
opinions  of  the  court  that  arise  in  the  course  of  a  cause,  which 
are  the  subjects  of  revision  by  an  appellate  court,  and  which  do 
not  otherwise  appear  on  the  record.  Strother  v.  Hutchinson, 
4  Bing.  N.  C.  83  ;  Ford  v.  Potts,  1  Halst.  888 ;  Nesbitt  v.  Dal- 
lam,  7  G.  A  J.  494 ;  9  Port.  136. 

But  to  present  a  question  to  this  court,  the  subordinate  tribu- 
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nal  must  ascertain  the  facts  upon  which  the  judgment,  or  opinion 
excepted  to,  is  founded ;  for  this  court  cannot  determine  the 
weight  or  effect  of  evidence,  nor  decide  mixed  questions  of  law 
and  fact.    Zeller  v.  Eckert,  4  How.  289. 

Tlie  practice  prevails  in  the  courts,  where  rules  of  reference 
are  in  use,  to  examine  the  arbitrators  as  witnesses,  to  ascertain 
facts  material  to  the  validity  of  the  award ;  and  the  appellate 
courts  are  accustomed  to  revise  their  decisions,  and  upon  prin- 
ciple we  see  no  objection  to  the  introduction  of  the  same  practice 
into  the  courts  of  the  United  States  under  the  limitations  we 
have  indicated.  Thornton  v.  Carson,  7  Cranch,  697  ;  Butler  v. 
Mayor  of  N.  Y.  7  Hill,  829 ;  Lutz  v.  Linthicura,  8  Peters,  166  ; 
Sawyer  v.  Freeman,  35  Maine,  546 ;  Ward  v.  American  Bank, 
7  Met.  486. 

In  the  present  instance  we  can  collect  from  the  evidence  of 
the  referee,  as  shown  in  the  exceptions,  the  fact  necessary  to 
raise  some  of  the  questions  contained  in  the  objections  to  the 
award,  without  being  involved  in  the  dispute  between  the  par- 
ties, as  to  the  condition  in  which  the  reserved  stock  had  been 
placed  by  the  corporation. 

The  law  is  well  settled,  that  by  the  reference  of  an  action  to 
the  determination  of  an  arbitrator,  nothing  is  included  in  the 
submission  but  the  subject-matter  involved  in  it.  Tidd's  Pr. 
822 ;  2  T.  R.  645. 

And  if  an  arbitrator  embraces  in  his  award  matter  not  sub- 
mitted, and  includes  the  result  in  a  single  conclusion,  so  as  to 
render  it  impossible  to  separate  the  matters  referred  from  those 
which  have  not  been,  the  award, is  bad.  Lyle  v.  Rodgers,  5 
Wheat.  894 ;  83  Maine,  219 ;  Sawyer  v.  Freeman,  35  Maine, 
546. 

The  defendant  contends  that  no  claim  for  the  reserved  stock, 
or  for  damages  for  its  non-delivery,  was  embraced  in  the  decla- 
ration or  sued  for  in  the  action  ;  and,  as  the  reference  was  one  of 
the  action  merely,  no  such  claim  was  submitted  to  the  referee. 
This  involves  the  construction  of  the  declaration. 

We  have  extracted  the  averments  in  the  declaration  that  were 
designed  to  charge  the  corporation  with  the  non-performance  of 
the  covenants,  for  the  payment  for  work  done  before  the  dismissal 
of  the  contractor. 

In  one  of  those  the  charge  is,  that  the  corporation  had  neg- 
lected and  refused  to  make  any  payments,  and  thus  a  total  failure 
to  fulfil  its  obligations  in  respect  to  payments  is  alleged.  Tlie 
assignments  of  the  breaches  of  the  8th  and  9th  articles  are  made 
in  the  language  of  tlie  covenants  themselves,  and  the  failure 
charged  is  coextensive  with  the  obligations.  If  the  corporation 
had  created  no  reserved  stock,  or  had  made  no  appropriation 
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for  the  contractor,  according  to  the  monthly  estimates  as  the 
work  progressed,  and  had  finally  dismissed  him,  so  as  to  exclude 
his  claim  for  the  stock  reserved  when  his  contract  had  been  ful- 
filled, there  could  have  been  no  ground  for  afiirming  that  a 
breach  of  the  covenauts  liad  not  been  made  by  the  corporation, 
and  that  damages  were  not  due. 

There  would  have  been  no  argument  to  support  the  allega- 
tion, that  the  contractor  was  a  corporator  to  the  extent  of  the 
stock  which  should  have  been  reserved.  But,  as  we  interpret  the 
declaration,  its  averments  have  this  scope  and  operation. 

It  was  the  duty  of  the  arbitrator  to  ascertain  the  truth  of  these 
charges.  They  were  the  precise  subject  of  the  reference.  The 
arbitrator  has  explained  with  clearness  in  his  testimony  his  con- 
clusion on  the  subject  of  this  stock,  that  the  contractor  had  no 
title  to  the  shares;  that  is,  that  he  had  not  been  paid  by  the 
appropriation  of  so  much  reserved  stock  for  his  use.  This  con- 
clusion of  his  is  a  final  decision  on  the  question,  for  this  court 
cannot  revise  his  mistakes,  either  of  law  or  of  fact,  if  such  had 
been  established.  Burchell  v.  Marsh,  17  How.  844;  Eleine  v. 
Catara,  2  Gall.  61.  The  objections,  we  have  noticed,  include  all 
that  were  insisted  on  in  the  argument. 

The  objection  taken  to  the  absence  of  an  original  writ,  or  to 
the  supply  of  a  copy,  is  not  tenable.  The  original  writ  had  ful- 
filled its  function  when  the  defendant  had  been  brought  into 
court,  and  its  loss  did  not  affect  the  action  of  the  plaintiff;  and, 
it  was  a  matter  resting  in  the  discretion  of  the  court,  upon  ascer- 
taining the  defective  state  of  the  record,  to  supply  the  deficiency. 

Our  conclusion  is,  there  is  no  error  in  the  record. 

Judgment  affirmed. 


Mr.  Justice  DANIEL  dissented. 


John  G.  Shields,  Appellant,  v.  Isaac  Thomas,  and  Mart,  his 
Wipe,  Nancy  Pibtle,  John  B.  Goldsbubt,  Thomas  Stabks, 
AND  Elizabeth,  his  Wife,  and  James  Pickett,  and  Ann,  his 
Wipe. 

Where  there  was  an  administration  npon  the  estate  of  an  intestate  in  Eentticky,  the 
sarcty  in  the  administration  bond  and  a  portion  of  the  distrihuteei»  residing  there, 
the  court  of  that  place  had  jurisdiction  over  the  snbject-matter ;  and  where  the  prin- 
cipal defendant,  although  residing  out  of  the  State,  voluntarily  appeared  ana  an- 
swered a  bill  filed  against  him,  the  jurisdiction  of  the  court  was  complete,  and  it  had 
a  right  to  pass  a  decree  in  the  premises. 

If  several  claimants  of  portions  of  an  estate  nnite  in  filing  a  bill,  this  does  not  make  it 
roaltifarious.    The  authorities  upon  ihi»  subject  examined. 
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In  this  case,  this  court  has  Already  decided  the  point    See  17  How.  4,  5. 
The  court  in  Kentacky  having  rendered  a  decree  for  the  complainants,  they  had  a 
right  to  file  a  bill  in  Iowa,  to  enforce  this  decree. 

This  was  an  appeal  from  the  district  court  of  the  United  States, 
for  the  northern  District  of  Iowa, 

The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  GUlett^  for  the  appellant,  and  Mr.  P/aU 
Smithy  for  appellees. 

Mr.  GiUett  made  nine  points.  Those  which  are  touched  upon 
in  the  opinion  of  the  court  were  the  following :  — 

2.  The  bill  is  multifarious,  and  therefore  bad.  1  Dan.  Gh.  Pr. 
884 ;  Cooper's  Eq.  PI.  182  ;  Mitford,  146-7 ;  8  Peters,  128. 

7.  A  judgment  against  persons  not  within  the  jurisdiction  of 
the  court,  and  who  were  not  served  with  process,  and  who  did 
not  appear  to  the  action,  is  null  and  void. 

If  a  court  in  one  State  can  render  efifective  judgments  against 
persons  in  other  States,  who  are  neither  served  with  process  nor 
appear  to  the  action,  there  will  be  no  security  for  the  citizen. 
The  mere  shadow  of  claims  might  ripen  into  valid  judgments, 
without  the  defendant  having  an  opportunity  to  defend.  No 
authoritative  court  has  ever  held  such  judgments  valid.  The 
following  cases  are  conclusive  upon  tliis  point.  Ewer  v.  Coffin, 
1  Cushing,  24 ;  Hickey  r.  Smith,  1  Eng.  456 ;  3  id.  818,  324 ; 
Woodruff  r.  Tdylor,  20  Vermont,  65  ;  Davis  v.  Smith,  5  Geo. 
274 ;  Dunn  v.  Hall,  8  Blkf.  32,  385 ;  11  How.  166 ;  2  M'Lean 
473 ;  8  J.  J.  Marshall,  600 ;  2  B.  Monroe,  453 ;  8  B.  Monroe, 
218  ;  6  J.  J.  Marshall,  578 ;  8  B.  Monroe,  137. 

8.  A  judgment  or  decree  void  as  to  one  or  more  of  the  parties 
is  void  as  to  all.  6  Pick.  282  ;  12  Johns,  434  ;  11  N.  H.  299 ; 
14  Ohio,  413. 

Upon  the  principal  points  in  the  case,  Mr.  Piatt  Smith  said : 
We  take  the  ground  that  the  court  in  Kentucky  had  jurisdic- 
tion of  the  subject-matter,  and  of  John  O.  Shields,  and  that 
consequently  their  decree  cannot  be  inquired  into,  but  full  faith 
and  credit  are  to  be  given  to  it,  as  is  provided  by  the  constitu 
tion  and  act  of  congress  of  the  United  States.      Cons.  U.  S. 
art.  4,  §  1 ;  act  con.  26th  May,  1790;  1  U.  S.  Stat,  at  L.,  122. 
That  as  to  James  Shields  and  Henry  Yater,  who  were  non 
residents,  and  proceeded  against  as  such,  the  Kentucky  decree 
would  not  be  binding  on  them  except  in  the  State  of  Kentucky, 
for  the  courts  of  tliat  State  did  not  obtain  jurisdiction  over  their 
persons.     Story's  Confl.  of  Laws,  §  569 ;  Williams  v.  Preston, 
8  J.  J.  Marshall,  600 ;  Cobb  v.  Haynes,  8  B.  Monroe,  189.    Still, 
that  could  not  affect  the  validity  of  the  decree  as  to  John  O. 
Sliields,  for  the  court  had  jurisdiction  of  his  person  and  of  the 
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subject-matter,  namely,  the  settlement  of  the  estate  of  John 
Groldsbuiy,  deceased ;  consequently  their  judgment  or  decree  is 
not  void,  no  matter  whether  it  was  right  or  wrong  to  join  Henry 
Tater  and  James  Shields  in  the  rendition  of  the  decree. 

The  present  action  is  not  multifarious.  There  is  no  mixture 
of  different  claims.  Although  the  decree  is  virtually  several, 
yet  it  is  in  fact  only  one  thing,  and  grows  out  of  one  subject- 
matter  ;  a  trial  of  the  question  as  to  one  complainant  is  a  trial 
as  to  the  whole. 

The  remedy  at  law  is  uncertain  and  would  have  caused  a 
multiplicity  of  suits,  for  each  complainant  would,  at  law,  have 
been  obliged  to  bring  a  suit  against  John  G.  Shields ;  and  to 
have  sued  at  law  would  have  raised  the  objection,  first,  that  no 
action  at  law  could  be  had  on  the  decree  of  a  court  of  equity ; 
Hugh  v.  Hig^s  and  wife,  8  Wheat.  R.  697 ;  Carpenter  et  al.  v. 
Thornton,  8  B.  A  Al.  52 ;  Elliott  v.  Ray,  2  Blackf.  R.  81 ;  and 
second,  if  the  whole  had  been  attempted  in  one  suit,  that  there 
was  no  mutuality  between  the  plaintiffs ;  Gould's  PI.  197 ;  2 
Saund.  R.  117,  n.  2 ;  and,  third,  if  there  had  been  several  suits, 
then,  that  several  distinct  actions  could  not  be  brought  on  one 
decree. 

The  uncertainty,  then,  of  an  action  or  actions  at  law  was  suffi- 
cient ground  for  giving  to  a  court  of  equity  jurisdiction  of  the 
case  ;  Story's  Eq.  PL  §  478 ;  and  the  avoidance  of  multiplicity  of 
suits  was  another  ground ;  1  Story's  Eq.  Juris.  §  64,  k.,  also  67 ; 
Jesus  College  v.  Bloom,  8  Atk.  268.  * 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

Upon  an  appeal  from  a  decree  in  chancery  by  the  district  court 
of  the  northern  district  of  Iowa. 

This  case,  although  upon  the  record  a  good  deal  extended  in 
volume,  is  in  effect  narrowed  to  the  questions  of  law  arising  upon 
the  pleadings. 

The  facts  of  the  case,  so  far  as  a  statement  of  these  is  neces- 
sary to  an  accurate  comprehension  of  the  legal  questions  dis- 
cussed and  decided,  were  as  follows :  In  the  year  1839,  a  portion 
of  the  appellees,  as  heirs  and  distributees  of  John  G^ldsbury,  by 
their  bill  filed  in  the  circuit  court  for  Grayson  county,  in  the 
State  of  Kentucky,  alleged  that  their  ancestor  died  in  Nelson 
county,  in  the  State  aforesaid,  intestate,  leaving  a  widow, 
Eleanor  Goldsbury,  and  four  children,  —  three  daughters,  Eliza- 
beth, Nancy,  and  Mary,  and  one  son,  Bennett  Goldsbury,  —  all 
these  children  infants  at  the  time  of  their  father's  death.  That 
John  Goldsbury  died  possessed  of  one  male  and  one  female 
slave,  and  of  other  personal  property,  and  perfectly  free  from 
debt.    That  the  widow  Eleanor  Goldsbury,  who  was  appointed 
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the  administratrix  of  her  husband,  and  as  such  took  possession 
of  the  estate  within  a  year  from  the  period  of  his  death,  inter- 
married with  one  James  Shields,  in  conjunction  with  whom 
she  had  continued  to  hold  the  entire  estate^  and  to  apply  it  to 
their  exclusive  use,  without  having  made  any  settlement  or  dis- 
tribution thereof.  The  bill  further  charged,  that  Shields  and 
wife,  afler  enjoying  the  services  and  hires  of  the  male  slave  for 
several  years,  had  ultimately  sold  him,  and  that,  in  the  year 
1818,  they  removed  from  Kentucky  to  the  State  of  Missouri, 
carrying  with  them  the  female  slave  belonging  to  the  estate  of 
John  Goldsbury,  together  with  her  descendants,  seven  in  num- 
ber, and  of  great  value ;  that  upon  application  to  said  Shields 
and  wife,  for  a  surrender  of  those  slaves,  and  for  an  account  of 
the  estate  of  John  Goldsbury,  so  possessed  and  used  by  them, 
this  request  w^as  refused,  and  that,  by  a  fraudulent  confederacy 
between  Shields  and  wife,  and  John  G.  Shields,  their  son,  and 
Henry  Yates,  their  son-in-law,  the  slaves  had  by  the  son  and 
sou-inJaw  been  secreted,  carried  off,  and  sold,  in  parts  unknown 
to  the  complainants,  and  the  other  personal  estate  of  John 
Goldsbury  fraudulently  disposed  of  in  like  manner.  The  bill 
also  made  defendants  the  representatives  of  the  surety  of  Elea- 
nor Goldsbury,  in  her  bond  given  as  administratrix  of  her  first 
husband.  The  bill  also  made  defendants,  though  not  in  an  ad- 
versary interest,  Isaac  Tliomas,  and  Mary,  his  wife,  Elizabeth, 
John,  and  Ann  Goldsbury,  which  said  Elizabeth,  John,  and  Ann 
are  the  infant  children  of  Bdnnett  Goldsbury,  sou  of  John  Golds- 
bury, deceased. 

After  the  filing  of  the  bill  in  this  case,  it  appearing  to  the  satis- 
faction of  the  court  that  James  Shields,  and  Eleanor,  his  wife, 
Elizabeth,  John,  and  Ann  Goldsbury,  John  Shields,  and  Henry 
Yates,  were  not  inhabitants  of  the  State  of  Kentucky,  there  was, 
on  the  25th  of  December,  1839,  under  the  authority  of  the  statute 
of  Kentucky  with  reference  to  absent  defendants,  issued  by  the 
court  what  is  termed  a  warning  order,  by  which  the  absent  do 
fendants  were  required  to  appear  at  the  next  April  term  of  the 
court,  and  answer  the  complainants'  bill. 

Afterwards,  namely,  on  the  28th  of  April,  1840,  the  absent 
defendants  still  not  appearing,  under  the  like  authority  of  tl)e 
law  of  the  State,  the  clerk  of  the  court,  by  its  order,  filed  on  be- 
half of  those  defendants  a  traverse  denying  the  allegations  of  the 
complainants*  bill. 

Subsequently  to  this  proceeding,  namely,  on  the  80th  of  Octo- 
ber, 1841,  the  said  John  G.  Shields  filed  his  answer  to  the  com- 
plainants' bill,  thereby  recognizing  as  to  himself  personally  the 
jurisdiction  of  the  court. 

Upon  these  pleadings,  the  cause  after  an  examination  of  wit- 
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nesses,  and  upon  a  report  of  the  master,  came  to  a  hearing 
before  the  circuit  court,  and  this  tribunal  decreed  against  the 
representative  of  the  surety  in  the  administration  bond  of  Mrs. 
Ooldsbury,  (afterwards  Mrs.  Shields,)  and  against  James  Shields 
her  husband,  she  having  departed  this  life,  John  G.  Shields,  tlie 
son,  and  Henry  Yates,  the  son-in-law,  in  favor  of  the  heirs  and 
distributees  of  John  Goldsbury,  the  portions  reported  to  be  due 
to  them  respectively  of  the  general  effects  of  John  Goldsbury, 
deceased,  and  of  the  values  and  hires  of  the  slaves.  Upon  au 
appeal  taJLcn  from  this  decree  to  the  supreme  court  of  Kentucky, 
it  being  the  opinion  of  the  latter  that,  under  the  circumstances, 
the  surety  in  the  administration  bond  should  not  be  charged,  and 
also  that  an  amount  equal  to  the  price  of  the  slave  Mat,  sold  by 
the  administratrix  and  her  husband,  and  to  the  hires  of  the 
remaining  slaves,  had  been  properly  applied  to  the  dower  of  the 
widow  and  to  the  use  of  the  heirs  of  John  Goldsbury,  it  ordered 
the  decree  of  the  circuit  court  to  be  re-formed  in  conformity 
with  the  opinion  of  the  supreme  court.  By  a  final  decree  of 
the  circuit  court  of  Grayson  county,  made  on  the  28th  day  of 
October,  1846,  the  bill  as  to  the  representative  of  the  surety 
in  the  administration  bond  was  dismissed,  and  the  defendants, 
James  Shields,  John  G.  Shields,  and  Henry  Yates,  and  each 
of  them,  who  liad,  by  fraudulent  combination,  secreted  and  car- 
ried off,  and  disposed  of  the  descendants  of  the  female  slave, 
originally  the  property  of  John  Goldsbury,  were  decreed  and 
ordered  to  pay  to  the  heirs  of  said  John  Goldsbury  severally, 
the  amounts  ascertained  to  be  due  to  them  as  their  respective 
and  separate  portions  of  the  value  of  the  slaves  thus  fraudu- 
lently disposed  of,  without  any  allowance  for  the  hires  of  those 
slaves. 

To  obtain  the  benefit  of  this  last  decree,  the  suit  now  before 
us  was  instituted  in  the  names  of  the  appellees,  Isaac  Thomas 
and  Mary,  his  wife,  Uriah  Pirtle  and  Nancy,  his  wife,  citizens  of 
the  State  of  Keiitucky,  and  John  B.  Goldsbury,  a  citizen  of  the 
State  of  Missouri,  the  said  Mary  Thomas,  and  Nancy  Pirtle,  and 
John  B.  Goldsbury,  being  heirs  and  distributees  of  John  Golds- 
bury, deceased,  against  John  G.  Shields,  a  citizen  of  the  State 
of  Iowa.  The  bill  refers  to  the  proceedings  in  the  Kentucky 
suit,  which  proceedings  are  set  forth  in  eztenso  as  an  exhibit  in 
this  cause ;  it  further  assigns  as  a  reason  for  the  non-joinder  of 
a  portion  of  the  heirs  of  John  Goldsbury  as  defendants,  the  fact 
that  their  residence  precluded  as  to  them  the  jurisdiction  of  the 
district  court  of  Iowa.  It  sets  out  the  sums  of  money  severally 
and  specifically  decreed  to  the  complainants  by  tlie  circuit  court 
of  Grayson  county,  Kentucky,  and  prays  that  the  defendant, 
John  G.  Shields,  may  be  compelled  to  perform  that  decree  by 
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the  payment  to    the    complainants    respectively  the    sums  so 
awarded  them,  and  concludes  with  a  prayer  for  general  relief. 

By  an  amendment  to  the  original  bill  in  this  case,  the  several 
heirs  and  distributees  of  John  Goldsbury,  residing  in  the  State 
of  Missouri,  beyond  the  jurisdiction  of  the  district  court  of 
Iowa,  and  who,  for  that  reason,  were  not  made  defendants  by  the 
original  bill,  were  admitted  as  complainants  in  this  suit,  and 
united  in  the  prayer  for  enforcing  the  decree  in  their  favor,  as 
rendered  by  the  circuit  court  of  Grayson  county,  Kentucky. 

To  the  original  and  amended  bills  in  this  case,  the  defendant, 
John  G.  Shields,  interposed  a  demurrer,  which  having  been 
overruled,  and  the  demurrant  abiding  by  his  demurrer,  and  de- 
clining to  answer  over,  the  district  court  for  the  district  of  Iowa, 
on  the  17th  day  of  January,  1854,  adjudged  and  decreed  to  the 
complainants  the  sums  respectively  awarded  to  them  by  the 
circuit  court  of  Grayson  county,  Kentucky,  as  against  the  defend- 
ant, John  G.  Shields,  with  interest  upon  those  several  sums  from 
the  28th  day  of  October,  1846,  the  date  of  the  decree  in  the 
circuit  court. 

Upon  an  appeal  from  the  district  court  of  Iowa,  several  points 
arising  upon  the  demurrer,  and  discussed  and  adjudged  by  that 
court,  are  presented  for  consideration  here.  Amongst  the  objec- 
tions insisted  upon,  tliat  which  stands  first  in  the  natural  order, 
is  the  alleged  want  of  jurisdiction  in  the  circuit  court  of  Ken- 
tucky, cither  over  the  subject-matter  or  the  parties  embraced  in 
the  proceedings  in  that  court. 

In  this  objection  no  force  is  perceived.  The  subject-matter 
of  the  suit  was  the  settlement  of  the  estate  of  an  intestate  who 
lived  and  died  within  the  limits  of  the  court's  authority,  within 
which  limits  the  qualification  of  the  administratrix  of  the  intes- 
tate, the  appraisement  of  his  estate,  and  the  recording  of  that 
appraisement  had  taken  place ;  within  which  also  was  the  resi- 
dence of  the  surety  in  the  administration  bond,  and  of  a  portion 
of  the  distributees  — both  plaintiffs  and  defendants  asserting  be- 
fore that  court  their  interest  in  the  estate.  The  court,  as  one 
vested  with  general  equity  powers,  could  act  either  in  personam 
or  in  reniy  as  to  persons  or  property  within  the  State. 

Under  the  laws  and  the  practice  in  the  State  of  Kentucky, 
already  referred  to,  proceedings  are  authorized  and  prescribed  in 
suits  in  equity  against  absent  defendants;  which  proceedings, 
when  regularly  observed,  are  held  within  tlie  State  to  be  binding 
absolutely.  With  respect  to  absent  defendants,  such  proceedings 
could  be  considered  as  binding  beyond  the  limits  of  the  State  in 
instances  only  in  which  tliose  defendants  should  have  been 
legally  and  personally  served  with  process,  or  in  which  they 
should  have  voluntarily  submitted  themselves  as  parties.    In  the 
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suit  in  the  state  court,  the  subject-matter  of  the  controversy,  as 
well  as  a  portion  of  the  parties,  both  plaintiffs  and  defendants, 
being  confessedly  within  its  cognizance,  no  ground  for  exception 
to  the  jurisdiction  could  exist  as  to  these.  The  defendant,  John 
G.  Shields,  when  he  voluntarily  entered  his  appearance,  a^d 
answered  the  bill,  placed  himself  in  the  same  predicament  with 
the  other  parties  regularly  before  the  court,  and  could  not  after- 
wards except  to  the  jurisdiction  upon  the  ground  of  his  non- 
residence.  The  decree,  therefore,  so  far  as  this  exception  is 
designed  to  affect  it,  cannot  be  impeached. 

The  objection  which  seems  to  follow  next  in  order,  is  one 
levelled  at  the  frame  of  the  bill  in  the  district  court  of  the  United 
States,  irrespective  of  the  justice  or  regularity  of  the  proceed- 
ings in  the  state  court.  This  objection  is,  that  the  bill  filed  in 
the  district  court  of  lowi^  is  multifarious,  by  embracing  in  one 
suit  interests  and  causes  of  action  in  themselves  separate  and 
disconnected,  and  therefore  such  as  it  was  improper  to  include 
in  one  bill. 

There  is,  perhaps,  no  rule  established  for  the  conducting  of 
equity  pleadings,  with  reference  to  which  (whilst  as  a  rule  it  is 
universally  admitted)  there  has  existed  less  of  certainty  and 
uniformity  in  application,  than  has  attended  this  relating  to 
multifariousness.  This  effect,  flowing,  perhaps  inevitably,  from 
the  variety  of  modes  and  degrees  of  right  and  interest  entering 
into  the  transactions  of  life,  seems  to  have  led  to  a  conclusion 
rendering  the  rule  almost  as  much  an  exception  as  a  rule,  and 
that  conclusion  is,  that  each  case  must  be  determined  by  its 
peculiar  features.  Thus  Daniel,  in  his  work  on  Chancery  Prac- 
tice, vol.  1,  p.  384,  quoting  from  Lord  Cottenham,  says :  "  It  is 
impossible,  upon  the  authorities,  to  lay  down  any  rule  or  abstract 
proposition,  as  to  what  constitutes  multifariousness,  which  can 
be  made  universally  applicable.  The  cases  upon  the  subject  are 
extremely  various,  and  the  court,  in  deciding  upon  them,  seems 
to  have  considered  what  was  convenient  in  particular  cases, 
rather  than  to  have  attempted  to  lay  down  an  absolute  rule. 
The  only  way  of  reconciling  the  authorities  upon  the  subject  is, 
by  adverting  to  the  fact  that,  although  the  books  speak  generally 
of  demurrers  for  multifariousness,  yet  in  truth  such  demurrers 
may  be  divided  into  two  distinct  kinds.  Frequently,  the  objec- 
tion raised,  though  termed  multifariousness,  is  in  fact  more 
properly  misjoinder;  that  is  to  say,  the  cases  or  claims  united 
in  the  bill  are  of  so  different  a  character  that  the  court  will  not 
permit  them  to  be  litigated  in  one  record.  But  what  is  more 
familiarly  understood  by  the  term  multifariousness,  as  applied 
to  a  bill,  is,  where  a  party  is  able  to  say,  he  is  brought  as  a  de- 
fendant upon  a  record,  with  a  large  portion  of  which,  and  of  the 
case  made  by  which,  he  has  no  connection  whatever." 
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Justico  Story,  in  his  compilation  upon  equity  pleading,  defines 
multifariousness  in  a  bill  to  mean, ''  the  improperly  joining  in 
one  bill  distinct  and  independent  matters,  and  thereby  confound- 
ing them."  And  the  example  by  which  ho  illustrates  his  defini- 
tion is  thus  given :  '^  The  uniting  in  one  bill  several  matters 
perfectly  distinct  and  unconnected  against  one  defendant,  or  the 
demand  of  several  matters  of  a  distinct  and  independent  nature, 
against  several  defendants  in  the  same  bill."  Sir  Thomas  Plumer, 
y.  C,  in  allowing  a  demurrer  which  had  been  interposed  by  one 
of  several  defendants  to  a  bill  on  the  ground  that  it  was  multi- 
farious, remarks,  that  "  the  court  is  always  averse  to  multiplicity 
of  suits,  but  certainly  a  defendant  has  the  right  to  insist  that 
he  is  not  bound  to  answer  a  bill  containing  several  distinct  and 
separate  matters  relating  to  individuals  with  whom  he  has  no 
connection."    Brooks  v.  Lord  Whitworth,  1  Mad.  Ch.  R.  57. 

Justice  Story  closes  his  review  of  the  authorities  upon  this 
defect  in  a  bill  with  the  following  remark  :  *'  The  conclusion  to 
which  a  close  survey  of  all  the  authorities  will  conduct  us  seems 
to  be,  that  there  is  not  any  positive  inflexible  rule  as  to  what,  in 
the  sense  of  a  court  of  equity,  constitutes  multifariousness,  which 
is  fatal  to  a  suit  on  demurrer."  To  bring  the  present  case  to 
the  standard  of  the  principles  above  stated,  the  appellees  are  seek- 
ing a  subject  their  title  to  which  is  common  to  them  all,  founded 
in  the  relation  they  bear  to  a  common  ancestor.  The  different 
portiojis  or  shares  into  which  the  subject  may  be  divisible 
amongst  themselves  can  have  no  effect  upon  the  nature  or 
character  of  their  title  derived  as  above  mentioned ;  and  which 
in  its  character  is  an  unit,  and  cannot  be  objected  to  for  incon- 
sistency or  diversity  of  any  kind.  They  seek  an  account  and 
the  recovery  of  a  subject  claimed  by  their  common  title,  or  an 
equivalent  for  that  subject,  against  persons  charged  with  having 
by  fraudulent  combination  withheld  and  diverted  that  subject, 
and  who,  by  such  combination  and  diversion,  rendered  them- 
selves equally,  jointly,  and  severally  liable  therefor.  Upon  the 
face  of  this  statement  it  would  be  consistent  neither  with  justico 
nor  convenience,  nor  consistent  with  the  practice,  to  turn  the 
appellees  round  to  an  action  or  actions  at  law,  for  any  aliquot 
parts  of  each  upon  a  division  of  this  subject  claimed  under  their 
common  title,  and  which  aliquot  portions  would  have  to  be  ascer- 
tained by  an  account  which  would  not  depend  upon  the  question 
of  liability  of  the  defendants.  The  like  principles  and  consider- 
ations would,  in  every  case  of  equal  responsibility  in  several 
persons,  in>(<'ad  of  ''iitidomning,  commend,  and  in  a  court  of 
equity  wouM  i^jninianfi,  wherever  practicable,  a  common  proceed- 
ing agaiu-st  all  to  whom  such  respon^^ibility  extended. 

Out  in  truth,  the  4Ul■^tion   raised  upon  this  point  on  the  dc- 
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murrer,  seems  to  have  been  virtually,  if  not  directly  concluded 
by  this  court  upon  this  very  record.  At  the  December  term, 
1854,  of  this  court,  a  motion  was  made  by  a  portion  of  the  ap- 
pellees to  dismiss  this  appeal  upon  the  following  grounds:  In 
the  decree  in  favor  of  the  distributees  in  Kentucky,  the  court 
having  designated  the  shares  of  the  whole  amount  recovered, 
which  would  belong  to  each  distributee,  and  the  district  court 
of  Iowa  having  adopted  the  same  rate  of  distribution  in  en- 
forcing the  decree  of  the  Kentucky  court,  by,  which  rate  it  ap- 
peared that  none  of  the  distributable  portions  amounted  to  the 
sum  of  $2,000;  those  distributees,  witn  the  view,  no  doubt,  of 
hastening  the  termination  of  this  controversy,  and  of  obtaining 
immediately  the  benefit  of  the  decree  in  their  favor,  moved  this 
court  for  a  dismission  of  this  cause,  upon  the  ground  that  tlie 
sum  in  controversy  between  the  appellant  and  the  persons  sub- 
mitting that  motion  was  less  than  $2,000,  and,  therefore,  insuf- 
ficient to  give  this  court  jurisdiction.  The  chief  justice,  in  the 
opinion  denying  the  motion  to  dismiss,  uses  this  language  :  ^^  The 
whole  amount  recovered  against  Shields  in  the  proceeding  in 
Iowa  exceeds  $  2,000,  but  the  sum  allotted  to  each  representative 
who  joined  in  the  bill  was  less;  and  the  motion  is  made  to 
dismiss,  upon  the  ground  that  the  sum  due  to  each  complainant 
is  severally  and  specifically  decreed  to  him;  and  that  the 
amount  thus  decreed  is  the  sum  in  controversy  between  each 
representative  and  the  appellant,  and  not  the  whole  amount  for 
which  he  has  been  held  liable.  But  the  court  think  the  matter 
in  controversy  in  the  Kentucky  court  was  the  sum  due  to  the 
representatives  of  the  deceased  collectively,  and  not  the  particu- 
lar sum  to  which  each  was  entitled  when  the  amount  due  was 
distributed  among  them  according  to  the  laws  of  the  State. 
They  all  claimed  under  one  and  the  same  title.  They  had  a 
common  and  undivided  interest  in  the  claim ;  and  it  was  per- 
fectly immaterial  to  the  appellant  how  it  was  divided  among 
them.  He  had  no  controversy  with  either  of  them  on  this  point, 
and  if  there  was  any  difficulty  as  to  the  proportions  in  which 
they  were  to  share,  the  dispute  was  among  themselves,  and  not 
with  him."  Vide  17  How.  pp.  4,  5.  This  reasoning  appears  to 
be  conclusive  against  the  defect  of  multifariousness  imputed  to 
the  claim  of  the  appellees  in  this  case ;  and  we  deem  it  equally 
so  with  respect  to  defendants  sustaining  an  equal  responsibility 
deducible  from  one  and  the  same  source. 

The  remaining  objection  arising  upon  the  demurrer,  which  we 
deem  it  necessary  to  consider,  is  that  urged  against  the  right  of 
the  appellees  to  institute  proceedings  in  equity  in  the  State  of 
Iowa,  to  enforce  the  decree  rendered  in  their  favor  by  the  court 
in  Kentucky.     We  can  perceive  no  force  in  the  effort  to  sustain 
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this  objection  by  citatiou  of  the  7th  amendment  of  the  Consti- 
tution of  the  United  States,  which  prorides,  ^'  that  in  suits  at 
common  law,  where  the  value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  be  preserved."  This  pro- 
vision, correctly  interpreted,  cannot  be  made  to  embrace  the 
established,  exclusive  jurisdiction  of  courts  of  equity,  nor  that 
which  they  have  exercised  as  concurrent  with  courts  of  law ; 
but  should  be  understood  as  limited  to  rights  and  remedies 
peculiarly  legal  in  their  nature,  and  such  as  it  was  proper  to 
assert  in  courts  of  law,  and  by  the  appropriate  modes  and  pro- 
ceedings of  courts  of  law. 

With  respect  to  the  character  and  effects  of  decrees  in  chancery, 
although  they  now  rank  in  dignity  upon  an  equality  with  judg- 
ments at  law,  it  is  well  known  that  they  were  once  regarded  as 
not  being  matters  of  record  ;  and  that  the  final  process  incident 
to  judgments  at  law  was  unknown  to  and  not  permitted  in 
courts  of  equity ;  that  where  such  process  has  been  permitted  to 
them,  it  has  been  the  result  of  statutory  enactments.  But  the 
extension  to  a  court  of  equity  of  the  power  to  avail  itself  of 
common-law  process,  cannot  be  regarded  as  implying  any 
abridgment  or  the  original  constitutional  powers  or  practice 
of  the  former ;  but  as  cumulative  and  ancillary,  or  as  leaving 
those  powers  and  that  practice  as  they  formerly  existed,  except 
as  they  should  have  been  expressly  restricted.  Amongst  the 
original  and  undoubted  powers  of  a  court  of  equity  is  that  of 
entertaining  a  bill  filed  for  enforcing  and  carrying  into  efiect  a 
decree  of  tlie  same,  or  of  a  difierent  court,  as  the  exigencies  of 
the  case,  or  the  interests  of  the  parties  may  require.  Vide 
Story's  Equity  Pleading,  §§  429,  430,  481,  upon  the  authority 
of  Mitford,  Eq.  PI.  96,  and  of  Cooper's  Eq.  PI.  98,  99. 

In  the  present  case  the  appellees  were,  by  the  residence  of  the 
appellant  in  a  difierent  State,  cut  ofi*  from  the  benefit  of  final 
process  upon  the  decree  of  the  state  court,  which  process  would 
not  run  beyond  the  territorial  jurisdiction  of  the  State.  They 
were  left,  therefore,  to  the  alternative  of  instituting  either  an 
action  or  actions  at  law  upon  the  decree  in  their  mvor,  or  of 
filing  a  bill  for  enforcing  and  carrying  into  efiect  that  decree. 
Upon  the  former  mode  of  proceeding,  they  would  have  been 
compelled  to  encounter  circuity,  and  most  probably  the  technical 
exceptions  urged  in  argument  here,  founded  upon  the  nature  of 
the  decree  with  respect  to  its  unity  or  divisibility.  The  appel- 
lees have  elected,  as  the  remedy  most  beneficial  for  them,  and 
as  we  think  they  had  the  right  to  do,  the  proceeding  by  bill  in 
equity,  to  carry  into  execution  the  decree  of  the  state  court. 
We  can  perceive  no  just  exception  to  the  jurisdiction  of  the 
district  court  of  Iowa  in  entertaining  the  bill  of  the  appellants, 
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nor  to  the  measure  of  relief  decreed,  nor  with  respect  to  the 
party  against  whom  that  relief  has  been  granted.  We  there- 
fore order  that  the  decree  of  the  district  court  of  Iowa  be 
affirmed. 


John  J.  Obton,  Appellant,  v.  George  Smith. 

TboM  only  who  hare  a  dear,  legal,  and  equitable  title  to  land,  connected  with  posses- 
sion, have  a  right  to  claim  the  interference  of  a  court  of  equity,  to  give  them  peace  or 
dissipate  a  doad  on  the  title. 

Therefore,  where  the  complainant  was  the  rolanteer  purchaser  of  a  Ktigioos  claim ; 
was  the  assignee  of  a  secret  equity  for  apparently  a  mere  nominal  consideration, 
and  of  the  bare  legal  title  for  a  like  consideration,  and  this  legal  title  assigned  to 
him  during  the  pendency  of  a  suit  in  chancery  in  a  State  court,  to  ascertain  uie  per- 
son justly  entitled  to  it,  it  was  error  in  the  conrt  below  to  grant  to  such  complain- 
ant a  perpetual  injunction. 

The  courts  of  the  United  States  should  not  entertain  a  bill  of  peace  upon  a  title  in 
litigation  in  a  state  court. 

This  was  an  appeal  from  the  district  court  of  the  United 
States,  for  the  district  of  Wisconsin. 
The  facts  are  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  GiUett  and  Mr.  Lynde^  for  the  appellant, 
and  Mr.  Brown^  for  the  appellee.  There  was  also  a  brief  filed 
on  the  same  side  by  Mr.  Upnam. 

Tlie  points  made  by  the  counsel  were  so  interwoven  with  the 
facts,  that  they  cannot  be  presented  abstractedly. 

Mr.  Justice  ORIER  delivered  the  opinion  of  the  court. 

The  bill,  in  this  case,  is  in  the  nature  of  a  ^'  bill  of  peace,''  as 
authorized  by  the  statutes  of  Wisconsin.  Smith,  the  claimant 
below,  claimed  to  be  owner  of  certain  lands,  to  which  Orton 
claimed  also  to  have  some  title.  The  bill  prays  an  injimction 
against  Orton,  to  prohibit  him  from  setting  up  his  claim,  and 
thereby  *^  casting  a  cloud  "  over  the  good  le^  title  of  complain- 
ant. 

The  facts  of  the  case  are  somewhat  complex,  and  its  merits 
will  be  better  apprehended  by  a  succinct  history  of  them,  as 
elicited  from  the  pleadings  and  evidence. 

Hubbard  had  settled  in  Wisconsin,  having  escaped  from  his 
creditors,  with  some  pecuniary  means,  which  he  thought  it  pru-. 
dent  to  conceal.  Hence,  though  he  speculated  in  the  purchase 
and  sale  of  lands,  the  title  to  them  was  lield  by  friends.  He 
had  contracted  to  sell  certain  lots  in  Milwaukie  to  Schram* 
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But  Schram  would  not  pay  his  money  without  a  good  legal 
title,  or  good  security  that  it  should  be  conveyed  to  him.  Hub- 
bard  resided  in  the  family  of  his  friend  Butler,  and  being  ad- 
dicted to  idleness  and  intemperance,  he  confided  the  manage- 
ment of  his  affairs,  in  a  great  measure,  to  Butler.  Schram 
would  not  pay  his  money  on  the  security  of  Butler  or  the 
promise  of  Hubbard  to  obtain  a  title ;  and  one  Knab  at  length 
was  prevailed  on  to  enter  into  a  bond  with  Butler,  conditioned 
that  a  good  legal  title  should  be  made  to  Schram  for  the  lots. 
But  Enab  was  unwilling  to  enter  into  this  bond  without  security 
also.  For  this  purpose  the  land  in  dispute  in  this  suit  was  con- 
veyed to  him  in  fee  by  one  Cyrus  D.  Davis,  who  held  the  legal 
title  as  friend  and  trustee  of  Hubbard.  This  deed  was  put  on 
record  by  Knab,  who,  at  the  same  time,  gave  his  title-bond 
covenanting  to  convey  the  laud  to  Butler,  when  the  covenants 
of  their  bond  to  Schram  would  be  satisfied  or  released.  This 
title-bond  was  not  given  to  Davis,  because  he  claimed  no  bene- 
ficial interest  in  the  land ;  nor  to  Hubbard,  because  his  policy 
required  him  not  to  appear  to  have  any  title  to  property ;  but  to 
Butler,  the  friend  and  active  agent  of  Hubbard.  Notwithstand- 
ing the  testimony  of  Butler,  that  he  paid  Hubbard  for  the  land, 
and  did  not  hold  as  secret  trustee  for  him,  the  fact  may  be  con- 
sidered doubtful ;  and  it  is  not  necessary  to  decide  it,  in  our 
view  of  tlie  present  case.  Hubbard  is  now  deceased ;  but  in 
his  lifetime  he  assigned,  for  the  consideration  of  one  dollar,  all 
his  interest  in  the  land  in  dispute  to  one  Gruenhagen,  (under 
whom  Smith,  the  complainant,  claims,)  by  deed  dated  in  June, 
1861. 

On  the  22d  of  February,  1851,  Butler  assigned  to  Orton,  the 
defendant,  the  title-bond  of  Knab  for  the  consideration  of  $  2,100. 
This  consideratioa  has  been  paid  without  any  knowledge  or 
notice  of  any  secret  equity  in  Hubbard ;  and  the  covenants  of 
the  bond  to  Schram  being  fulfilled  or  released,  Orton  filed  his 
bill  in  chancery  on  the  6th  of  August,  1851,  against  Knab,  de- 
manding from  him  a  conveyance  of  the  legal  title  according  to 
the  exigency  of  his  bond. 

During  the  pendency  of  this  bill,  which  would  settle  the  legal 
and  equitable  rights  of  all  persons  having  any  claim  to  the  land 
in  dispute,  the  complainant.  Smith,  becomes  the  purchaser  of 
the  real  or  supposed  secret  equity  of  Hubbard.  And  not  only 
so,  but  he  has  obtained  from  Knab  the  transfer  of  the  legal  title 
for  a  nominal  consideration ;  thereby  substituting  himself  in  the 
place  of  Knab  in  the  contest  pending  in  the  state  court.  The 
charge  of  fraud  made  in  the  bill,  because  Knab's  title-bond  was 
made  to  Butler  and  not  to  Hubbard,  is  not  substantiated.  It 
was  a  matter  of  indifierence  to  Knab  whether  Hubbard  or  But- 
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ler  held  the  bond.  He  had  no  concern  with  the  private  arrange- 
ments or  secret  trasts  between  them.  When  the  condition  of 
his  bond  to  Schram  was  released,  Euab  was  bound  to  convey 
to  Butler,  by  the  exigency  of  his  own  contract,  and  could  not 
make  himself  a  judge  of  the  equities  between  Butler  and  Hub- 
bard. His  assignment  to  Smith,  under  the  circumstances,  could 
have  no  effect  but  to  substitute  Smith  in  his  own  place,  under 
the  same  liabilities. 

On  this  state  of  the  facts  the  court  below  decreed  the  title  to 
the  laud  to  be  in  Smith. 

^^  And  further,  that  the  said  defendant,  John  J.  Orton,  be,  and 
hereby  is,  perpetually  enjoined  and  forever  barred  from  setting 
up  or  asserting  any  claim  in  or  right  to  said  premises,  by  virtue 
of  or  upon  said  bond  and  assignment.  But  this  injunction  and 
decree  are  not  in  any  way  to  affect  or  operate  against  him,  the 
said  John  J.  Orton,  in  the  prosecution  of  a  bill  pending  in  the 
circuit  court  of  Milwaukie  county,  in  this  State,  wherein  he  is 
complainant,  and  David  Enab  is  defendant ;  this  court  not  in- 
tending to  enjoin  a  proceeding  in  the  state  court." 

We  think  the  court  erred  in  entering  such  a  decree.  Those 
only  who  have  a  clear,  legal,  and  equitable  title  to  land  con- 
nected with  possession,  have  any  right  to  claim  the  interference 
of  a  court  of  equity  to  give  them  peace  or  dissipate  a  cloud  on 
the  title. 

The  complainant  in  this  case  is  the  volunteer  purchaser  of  a 
litigious  claim ;  he  is  the  assignee  of  a  secret  equity  for  ap- 
parently a  mere  nominal  consideration,  and  of  the  bare  le^l 
title  for  a  like  consideration.  This  legal  title  was  improperly 
assigned  to  him,  during  the  pendency  of  a  suit  in  chancery  to 
ascertain  the  person  justly  entitled  to  it. 

Besides,  the  decree  in  this  case  demonstrates  the  impropriety 
of  the  interference  of  the  court  of  the  United  States,  and  of  its 
entertaining  jurisdiction  of  a  question  of  title  then  pending  in 
the  state  court.  It  is  true,  if  this  were  an  ejectment  in  a  court 
of  law,  the  pendency  of  another  ^ectment  between  the  same 
parties  might  not  have  afforded  sufficient  ground  for  t^  plea  of 
atUer  action  pendent;  nor  would  the  court  have  been  bound, 
even  by  comity,  to  await  the  decision  of  the  state  court,  or 
suffer  the  cause  pending  before  them  to  be  in  any  way  affected 
by  it.  But  a  decree  of  a  court  of  chancery,  on  a  bill  of  peace, 
must  necessarily  operate  by  way  of  estoppel,  as  to  the  title  of 
the  land,  and  conclude  all  the  parties  to  it,  because  it  should 
put  an  end  to  all  litigation  between  them.  If  they  have  suits 
pending  in  other  courts,  on  the  same  question  of  title,  they 
must  cease.  This  bill  acts  by  injunction,  on  the  party  —  no  in* 
junction  ever  goes  to  the  court  having  a  concurrent  jurisdiction 
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of  the  question.  The  courts  of  the  United  States  have  no  such 
power  over  suitors  in  a  state  court.  But  a  decree  on  a  bill  of 
peace  which  does  not  put  an  end  to  litigation  is  a  mere  brutum 
ftUmen.  Unless  the  court  can  make  a  decree  which  it  can  ex- 
ecute, it  is  a  sufficient  reason  for  refusing  to  take  cognizance  of 
the  case.  It  is  a  rule  absolutely  necessary  to  be  observed  by 
courts  who  have  a  concurrent  jurisdiction,  that  in  all  cases 
^'  where  the  jurisdiction  of  a  court  and  the  right  of  a  plaintiff  to 
prosecute  his  suit  in  it  have  once  attached,  that  right  cannot  be 
arrested  or  taken  away  by  proceedings  in  another  court.''  This 
rule,  it  is  said,  ^^  has  its  foundation  not  merely  in  comity,  but  in 
necessity.  If  one  may  enjoin,  the  other  may  retort  by  injunc- 
tion, and  thus  the  parties  be  without  remedy."  See  Peck  v, 
Jenness,  7  How.  625  ;  Taylor  v.  Royal  Saxon,  1  Wall,  811. 

If  the  decree  in  this  case  can  'be  of  any  value  whatever,  let  us 
look  at  the  consequences  which  may  possibly  and  probably  will 
arise,  in  case  it  is  enforced. 

Orton,  claiming  as  the  bond  fide  assignee  and  purchaser  of 
the  title-bond  given  by  Knab,  has  a  bill  pending  in  the  state 
court  to  compel  a  transfer  of  the  legal  title.  Pending  this  litiga- 
tion, Knab  assigns  the  legal  title  to  a  citizen  of  another  State, 
who  comes  into  the  court  of  the  United  States  praying  an  in- 
junction against  Orton  from  setting  up  his  title.  Suppose  the 
state  court  decrees  the  title  to  be  in  Orton,  and  compels  Knab 
and  Smith,  his  assignee,  to  release  the  legal  tide  to  him  ?  Now 
the  court  below  has  made  a  decree  that  enjoins  Orton  from  ever 
setting  up  his  title  against  Smith.  It  is  true  the  decree  protests 
against  interference  with  proceedings  in  a  state  court :  but  un- 
less it  is  construed  so  as  to  be  a  perfect  ^^felo  de  56,"  it  must  be 
enforced  in  favor  of  complaiYiant  somehow.  When  the  sheriff 
puts  Orton  in  possession  under  the  decree  of  the  state  court, 
and  expels  Smith,  the  circuit  court,  by  its  officer,  must  replace 
Smith,  or  imprison  Orton  for  a  contempt.  This  would  indeed 
be  a  humiliating  spectacle.  Such  a  disreputable  collision  of 
jurisdictions  should  be  sedulously  avoided.  This  can  only  bo 
done  by  ;refusing  to  entertain  a  bill  of  peace  for  an  injunction 
when  the  title  is  in  litigation  in  a  court  of  concurrent  jurisdic- 
tion ;  otherwise,  the  result  of  a  bill  of  peace  may  be  not  peace, 
but  war ;  and,  instead  of  dispelling  a  ^^  cloud  "  from  the  title  of 
either  party,  will  doubly  increase  the  darkness  and  difficulty  with 
which  it  was  environed. 

Decree  of  the  circuit  court  is  therefore  reversed,  and  the  bill 
dismissed  with  costs  —but  without  prejudice. 
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Samuel  Ward,  Claimant  of  the  Babe  Mopano,  Appellant, 
V.  WiLUAM  M.  Peck,  Jacob  Badgeb,  Fbeeman  ELingslet,  and 

HUMPHRET  DeYEREUX,  LiBH^LANTS.* 

The  courts  of  admiraltj  of  the  United  States  have  jarisdiction  of  petitoiy  as  well  as 

mere  possesKorj  actions. 
The  cases  of  The  Tilton  (5  HCason,  465,)  and  Taylor  o.  Royal  Saxon,  (I  Wall,  322,) 

cooflrmed. 
The  abandonment  of  a  ship  b^  her  owners  to  the  nnderwriters  does  not  operate  to 

ratify  the  title  of  one  who  claims  her  under  an  unanthorized  sale  by  the  master. 

This  was  an  appeal  from  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Louisiana. 

The  circumstances  of  the  case  are  stated  in  the  opinion  of  the 
court. 

It  was  submitted  on  the  record  hj  Mr.  Benjamin^  for  the  ap- 
pellant, and  argued  by  Mr.  Stanton^  for  the  appellees. 

Mr.  Stanton  contended  that  the  offer  to  abandon  did  not  con- 
stitute a  ratification  of  the  sale  by  the  master,  and  cited  Phillips 
on  Ins.  §  1576 ;  Abbott  on  Shipping,  19 ;  18  Pickering,  So ; 
Phillips  on  Ins.  §  1497 ;  2  Peck,  249 ;  6  Pet.  604 ;  15  Mass. 
841 ;  9  Johns.  21 ;  1  Gaines,  578 ;  18  Peck,  83. 

Mr.  Justice  6RIER  delivered  the  opinion  of  the  court. 

The  pleadings  in  this  case  present  but  the  single  question  of 
the  title  or  ownership  of  the  Bark  Mopang. 

Originally,  the  court  of  admiralty  in  England  entertained 
jurisdiction  of  petitory  as  well  as  mere  possessory  actions. 
Since  tlie  Restoration,  that  court,  through  the  jealous  inter- 
ference of  courts  of  law,  had  ceased  to  pronounce  directly  on 
questions  of  ownership  or  property.  Petitory  suits  were  silently 
abandoned,  and,  if  in  a  possessory  action  a  question  of  mere 
property  arose,  especially  of  a  more  complicated  nature,  it  de- 
clined to  interfere. 

This  ''  submission  to  authority  rather  than  reason  "  has  con- 
tinued till  the  statute  of  8  and  4  Yict.  c.  65,  §  4,  restored  to  the 
admiralty  plenary  jurisdiction  of  such  questions.  See  case  of 
The  Aurora,  8  Rob.  188, 186,  and  the  Warrior,  2  Dodson,  288, 
2  Brown  Civ.  &  Ad.  480. 

In  this  country,  where  Uie  courts  of  admiralty  have  not  been 
subjected  to  such  jealous  restraints,  the  ancient  jurisdiction  over 
petitory  suits  or  causes  of  property  has  been  retained.    In  the 
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case  of  The  Tilton,  (5  Mason,  465,)  Mr.  Justice  Story  has  ex- 
amined this  question  with  his  usual  learning  and  ability.  The 
authority  of  that  case  has  never  been  questioned  in  our  courts. 
See  Taylor  v.  Royal  Saxon,  1  Wall,  822.  In  the  case  of  the 
New  England  Ins.  Co.  v.  Brig  Sarah  Anne,  13  Pet.  387,  in  this 
court,  the  only  question  was  the  title  or  ownership  of  the  brig, 
yet  the  cause  was  entertained  without  any  expression  of  doubt 
as  to  jurisdiction. 

The  following  agreed  statement  of  facts  presents  the  merits 
of  this  case :  — 

"  That  the  libellants  are  the  owners  of  the  said  Bark  '  Mo- 
pang,'  unless  their  title  has  been  devested  by  the  sale  made  by 
the  master  under  the  following  circumstances :  The  bark  sailed 
from  New  Orleans  on  or  about  tlie  29th  November,  1846,  for 
Tampico  and  other  Mexican  ports.  That,  on  or  about  the  6th 
of  December  thereafter  she  struck  aground,  was  abandoned  by 
her  officers  ancT  crew  on  the  north  breakers  off  the  bar  of  Tam- 
pico; that  she  floated  over  the  bar,  and  was  boarded  by  one 
Clifton,  who  refused  to  deliver  her  to  the  master;  that  a  claim 
for  salvage  was  made ;  that  by  agreement  between  the  master 
and  Clifton,  the  vessel  was  sold  to  the  claimant,  Ward,  on  the 

.     It  is  admitted  that  the  sale  to  Ward  was  unauthorized 

by  the  circumstances  in  which  the  master  was  placed. 

"  The  libellants  had  a  valued  policy  upon  the  vessel  taken  out 
at  New  Orleans.  Ou  the  9th  day  of  January,  1847,  they  gave 
notice  of  abandonment  to  the  underwriters  as  for  a  total  loss, 
who  refused  to  accept  the  same.  They  were  sued  for  a  total 
loss  by  libellants.     Judgment  found  for  defendant." 

This  statement  amounts  to  an  admission  of  want  of  title  in 
the  claimant.  The  abandonment  by  her  owners  to  the  under- 
writers could  not  affect  the  title  of  the  claimant,  by  way  of  rati- 
fication or  estoppel.  The  insurance  is  but  a  wager  between  the 
parties  to  it,  on  the  safety  of  the  vessel.  By  the  rule  of  the  con- 
tract the  ship  may  be  abandoned,  and  the  whole  insurance 
claimed,  when  the  damages  exceed  half  the  value. 

Nothing  but  extreme  necessity  can  justify  the  sale  of  the 
vessel  by  the  master.  T^e  abandonment  was  based  on  the 
damage  done  to  the  vessel  at  the  time  of  the  accident.  If  ac- 
cepted, the  master  became  the  agent  of  the  insurer  ;  and  whether 
accepted  or  not,  bis  act,  without  authority,  can  receive  no  ratifi- 
cation from  allegations  or  admissions  made  by  any  party  in  a 
dispute  on  the  contract  of  assurance,  where  the  inquiry  as  to  the 
act  of  the  master  was  irrelevant.  The  defendant,  having  ob- 
tained possession  unlawfully,  was  a  trespasser,  and  can  no  more 
plead  the  abandonment  as  a  confirmation  of  his  title  than  if  he 
had  obtained  it  by  theft  or  piracy ,  moreover,  if  the  circumstances 
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would  have  justified  a  sale  by  the  master,  no  abandonment  was 
necessary.     It  cannot,  therefore,  by  any  possible  implication, 
amount  to  a  confirmation  of  such  sale. 
The  judgment  of  the  circuit  court  is  affirmed. 

Mr.  Justice  DANIEL  dissenting. 

I  dissent  from  the  decision  just  pronounced :  1.  On  the  ground 
that  this  case  is  not  one  regularly  appertaining  to  a  court  of  ad- 
miralty. 2.  Because  this  decision  professes  to  claim  a  power  and 
jurisdiction  admitted  by  the  decision  itself  never  to  have  been 
heretofore  conceded  to  nor  exerted  by  courts  of  admiralty  in  this 
country,  whose  power  and  jurisdiction  in  future  are  to  be  traced 
for  their  origin  to  this  cause  alone. 

With  respect  to  the  objection  first  stated  ;  this  cause  presents 
no  example  of  a  maritime  contract  or  of  a  marine  tort.  It  is 
simply  a  contest  as  to  the  right  of  property  in  a  subject  situated 
within  the  ordinary  and  settled  jurisdiction  of  the  courts  of  com- 
mon law  and  equity  of  the  State  of  Louisiana,  and  could  have 
been  there  as  effectively  determined  by  an  action  of  detinue  or 
trover,  or  by  a  bill  in  equity  if  there  was  danger  of  an  eloign- 
ment  of  the  subject  in  controversy,  as  it  could  possibly  be  in 
admiralty :  and  this  fact  alone  should  have  been  a  reason  suffi- 
cient against  an  abandonment  of  the  adequate  and  familiar 
modes  of  administering  justice,  and  an  unnecessary  resort  to  a 
tribunal  which  in  England,  we  are  told  by  Lord  Hale,  was  never 
established  either  by  common  law  or  by  statute,  but  had  grown 
up  entirely  by  encroachment  and  sufferance. 

It  is  true  that  the  subject  in  controversy  here  is  a  vessel ;  but 
if  that  single  fact  could  justify  the  interposition  of  the  admiralty, 
it  would  equally  imply  the  same  power  in  that  jurisdiction  over 
any  dispute  concerning  the  right  of  property  in  a  vessel,  although 
she  might  still  be  upon  the  stocks,  and  although  she  bad  never 
reached  the  water,  or  might,  by  some  casualty,  never  touch  that 
element. 

This  was  simply  a  question  of  property  arising  out  of  the  ex- 
tent of  power  in  an  agent  to  dispose  of  it,  —  a  common  and  every- 
day question  of  law. 

2.  It  is  admitted  that  the  jurisdiction  now  asserted  for  the  first 
time  in  this  court,  —  namely,  the  jurisdiction  in  petitory  suits, — 
did  not  belong  to  the  admiralty  in  England,  or  was  not  exercised 
by  them  for  several  hundred  yeai*s  at  least ;  and  that  a  recent 
statute  in  the  present  reign,  had  been  enacted  expressly  to  confer 
that  jurisdiction.  It  has  also  been  said,  that  the  jurisdiction 
thus  recently  authorized  had,  in  the  olden  time,  existed  in  the 
admiralty,  and  had  been  restrained  or  forbidden  only  by  the 
jealousy  of  the  common  lawyers.     This  appears  to  me  to  be  an 
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argument  not  founded  upon  the  judicial  history  of  the  country, 
and  one  which  is  neither  logical  nor  tenable.  A  reference  to 
others  of  the  highest  and  most  venerable  authorities,  which 
might  be  added  to  that  of  Lord  Hale  already  cited,  demolishes 
entirely  the  foundation  on  which  this  argument  is  based.  The 
argument  is  in  itself  illogical  and  illusory ;  for  had  this  jurisdic- 
tion been  even  legitimate  in  the  admiralty,  it  might  doubtless 
have  been  vindicated  and  maintained  in  despite  of  an  illegal  and 
unfounded  jealousy  of  the  common  lawyers.  It  never  could 
have  been  forced  to  yield  to  so  baseless  an  opposition.  No 
authority  so  potent  as  that  of  an  express  statute  could  have 
been  required,  to  create  what  not  only  already  had  being,  but 
which  was  established  and  venerable  from  justice  and  from  lapse 
of  time. 

If  the  inhibition  had  been  the  mere  creature  of  jealousy  or  prej- 
udice, a  returning  sense  of  right  and  a  conviction  of  public  ad- 
vantage, would,  in  this  as  in  other  instances  falling  within  the 
power  of  the  courts,  have  corrected  previous  errors.  The  very 
fact  of  the  enactment  of  a  statute,  such  as  that  referred  to,  is 
strong  evidence  to  show  that  the  jurisdiction  it  confers  had  no 
previous  or  rather  no  rightful  existence. 

But  it  is  said  that  no  jealousy  like  that  once  felt  in  England 
against  the  admiralty  exists  in  tliis  country;  and,  therefore,  the 
inveterate  powers  ascribed  to  it  formerly  in  England  are  free 
and  unfettered  for  its  exercise  in  this  country.  This  course  of 
argument  naturally  suggests  with  me  the  following  inquiries : 
What  fetters  or  limitations  are  recognized  as  placed  upon  the 
admiralty  jurisdiction  in  the  United  States  ?  Freed  from  the 
checks  and  restraints  imposed  upon  such  a  jurisdiction  in  that 
country,  from  which  the  system  was  transferred  to  us,  what  are 
the  checks  imposed  upon  it  here  ?  Are  there  any  such  checks  ? 
Does  it,  either  in  theory  or  in  practice,  recognize  any  such, — 
how  or  where  are  they  defined  or  ascertained  ?  Has  it  any 
system  at  all,  or  is  it  left  to  the  judgment  or  fancy  of  those  who 
assume  to  exercise  power  under  its  name  ? 

Too  true  does  it  seem  to  me  the  case,  that  the  ambitious  and 
undefined  pretensions  of  this  branch  of  jurisprudence  have  found 
greater  favor  here  than,  in  my  view,  is  compatible  with  civil 
liberty,  with  public  policy,  or  private  benefit ;  and  hence  I  have 
been  the  more  inclined  to  watch  and  prevent  its  dangerous  en- 
croachments, and  in  all  sincerity  can,  in  contemplating  the 
favor  extended  to  those  encroachments  exclaim,  '^  hinc  illcc 
lachryma.^^ 

For  the  jurisdiction  here  claimed  for  the  admiralty,  we  are 
referred  to  the  treatise  of  Mr.  Arthur  Brown,  professor  of  civil 
law  in  Ireland.     I  have  no  recollection  of  having  before  seen  or 
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heard  the  doctrines  of  this  professor  recognized  as  authority ; 
and  with  respect  to  his  theories,  it  may  jusUy  be  remarked,  that 
if  these  are  to  be  adopted  as  law,  there  is  no  excess  of  extrav- 
agance to  be  found  in  the  exploded  notions  of  Sir  Leoline  Jen- 
kins, or  anywhere  else,  which  will  not  find  an  apology,  nay,  a 
full  justification,  in  the  book  of  this  civil-law  doctor.  If  the 
theories  of  this  professor  are  to  be  regarded  as  binding,  his  dis- 
ciples may  look  forward  at  no  distant  day  to  an  announcement 
from  this  bench,  as  there  has  been  formerly  from  that  of  one  of 
the  circuits,  of  the  doctrine,  that  a  policy  of  insurance  (a  mere 
wager  laid  upon  the  safety  of  a  vessel)  is  strictly  and  essentially 
a  maritime  contract,  because,  forsooth,  the  vessel  had  to  navigate 
the  ocean. 

It  seems  somewhat  singular,  however,  that  Mr.  Brown  should 
be  appealed  to  in  support  of  the  authority  now  claimed  for  the 
admiralty,  when  in  truth  his  book  again  and  again  admits,  that 
such  jurisdiction  had  been  utterly  repudiated  in  England  as  a 
sheer  usurpation,  and  may  appropriately  be  styled  a  jeremiad 
over  the  lost  authority  and  splendor  of  a  system  which  he  would 
exalt  to  the  control  of  every  other  branch  of  jurisprudence. 

I  object,  in  all  cases,  to  the  decision  of  questions  not  strictly  in 
point,  or  which  have  not  been  regularly  discussed,  and  not  only 
maturely  but  necessarily  considered.  If  there  is  any  one  source 
of  embarrassment  more  prolific  than  all  others,  it  is  this  very 
practice.  I  cannot  perceive  the  necessity  nor  the  propriety  of 
deciding  matters  in  advance.  The  efiect  of  such  a  practice  is 
either  the  difficulty  of  getting  clear  of  irregular  and  inapposite 
conclusions,  or  the  sanction  of  them  with  the  view  of  maintain- 
ing consistency  whether  right  or  wrong. 

A  great  portion  of  the  aamiralty  jurisdiction  now  permitted  in 
this  country  may  be  traced  to  a  dictum  in  argument  in  the  case 
of  The  General  Smith,  4  Wheat,  p.  444,  in  the  assertion  of  a 
doctrine  which,  if  now  for  the  first  time  discussed  and  examined, 
might  not  command  the  sanction  of  this  tribunal. 

It  is  that  tendency  of  error  once  countenanced  or  tolerated  to 
grow  into  precedent,  which  has  ever  enjoined  it  upon  me  as  a 
sacred  duty  to  resist  its  approaches  before  tliey  have  been  ma- 
tured into  power ;  and  even  the  conviction  of  an  inability  to 
accomplish  this  result,  is  with  me  no  dispensation  from  the  duty 
of  resistance. 
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John  Den,  ex  dem.  Jambs  B.  Mubbat  and  John  C.  Eaysbr, 
Plaintiffs,  v.  The  Hoboken  Land  and  Improvement  Com- 
pany. John  Den,  ex  dem.  Jambs  B.  Murbay  et  al.  v.  The 
Hoboken  Land  and  Improvement  Company.  John  Dek, 
ex  dem.  William  P.  Rathbone  et  al.  v.  Rutsen  Suckley 
et  al. 

A  distress  warrant,  issncd  by  the  solicitor  of  the  treasury  under  the  act  of  confrrcss 
passed  on  the  15th  May,  1820,  (3  Stats,  at  Large,  592,)  is  not  inconsistent  with  the 
constitution  of  the  United  States. 

It  was  an  exercise  of  executive  and  not  of  judicial  power,  according  to  the  meaning 
of  those  words  in  the  constitution  ;  and  the  privilege  allowed  to  a  collector  to  hring 
the  question  of  his  indebtedness  before  the  courts  of  the  United  States,  is  merely 
the  consent  of  con^^^ress  to  the  suit,  which  is  given  in  other  classes  of  cases  also. 

Neither  is  it  inconsistent  with  that  part  of  the  constitution  which  prohibits  a  citizen 
from  being  deprived  of  his  liberty  or  property  without  due  process  of  law.  The 
historical  and  critical  meaning  of  these  words  examined. 

By  the  common  law  of  England  and  the  laws  of  many  of  the  colonies  before  the  revo- 
lution, and  of  States  before  the  formation  of  the  federal  constitution,  a  summary 
process  existed  for  the  reco\*ery  of  debts  due  to  the  government 

It  does  not  neceasarilv  follow  that  the  adjustment  of  tliese  balances  is  a  controversy  to 
which  Uie  United  States  is  a  party,  within  the  meaning  of  the  constitution. 

Under  the  power  of  congress  to  collect  taxes  and  the  exercise  of  that  power  by  the  act 
above  mentioned,  the  warrant  of  distress  is  conclusive  evidence  of  the  facts  recired 
in  it  and  of  the  authority  to  make  the  levy,  so  far  as  to  justify  the  marbhal  in  making 
it ;  but  the  question  of  indebtedness  may  be  the  subject  of  a  suit,  congress  having 
assented  thereto,  and  the  levy  may  provide  security  for  the  event  of  the  suit 

The  article  of  the  constitution,  requiring  an  oath  or  affirmation  for  a  warrant,  hns  no 
application  to  proceedings  for  the  recovery  of  debts,  where  no  search  warrant  is 
used. 

The  return  of  the  marshal  that  he  had  levied  on  lands,  by  virtue  of  such  a  warrant,  is, 
at  least,  primA  faci%  evidenoe  that  the  levy  was  not  irregular  by  reason  of  the  exist- 
ence of  ^ods  and  chattels  of  the  collector  subject  to  his  process. 

These  three  cases  came  up  from  the  circuit  court  of  the 
United  States  for  the  district  of  New  Jersey,  upon  a  certificate 
of  division  in  opinion  between  the  judges  thereof. 

As  the  opinion  of  the  court  answers  only  tlie  third  question, 
it  may  be  proper  to  say  that  the  first  two  related  to  a  mortgage 
executed  by  Henry  Ogden,  as  the  attorney  in  fact  of  Swartwout, 
to  Henry  D.  Gilpin,  solicitor  of  the  treasury.  It  was  necessary 
to  the  case  of  the  plaintiffs  to  get  rid  of  this  mortgage  in  the  fii*st 
instance,  and  afterwards  to  avoid  the  sale  under  the  distress 
warrant.  If  they  failed  in  the  last,  the  points  raised  in  the  first 
two  questions  became  of  no  practical  consequence,  and,  there- 
fore, answers  to  them  were  not  returned  by  this  court. 

The  case  is  stated  in  the  opinion  of  the  court.  The  decision 
of  one  involved  the  two  others,  as  they  depended  upon  the  same 
principles. 

'  It  was  argued  by  Mr.  Van  Winkle  and  Mr,  Wood  for  the  plain- 
tifls,  and  hy  Mr.  ZabrimfcK  Mr.  Gillett,  Mr.  Butler,  and  Mr. 
Bradley,  for  the  defendants.  .  r  .  .      -•^'•r'  ^V 
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The  points  relating  to  the  power  of  attorney  and  the  mortgage 
need  not  be  noticed. 

The  counsel  for  the  plaintiflfs  contended  that  the  acts  of  con- 
gress, authorizing  these  proceedings  under  a  distress  warrant, 
were  unconstitutional  ana  void,  because, — 

The  proceeding  to  establish  this  claim  was,  in  its  nature,  a 
judicial  proceeding,  and  could  only  be  carried  out  under  the 
judicial  power.    Const.  U.  S.  art.  8,  §§  1,  2 ;  4  Devereux,  1, 13. 

By  the  judicial  power  in  the  constitution,  was  meant  that  por- 
tion of  such  power  which  was  recognized  and  understood  to  be 
such  at  the  time  of  the  adoption  of  tlie  constitution.  Federalist, 
No.  80 ;  2.  Brock.  447. 

This  summary  proceeding  was  considered  and  enforced  as  a 
judgment  at  law.    8  Wheat.  212,  222. 

The  warrant  to  sell  and  imprison  is  an  execution  issued  upon 
a  judgment.    9  Pet.  8. 

The  secretary  of  the  treasury  cannot  be  constituted  a  court  for 
the  exercise  of  judicial  power.    Const.  U.  S.  art.  8,  §  1. 

The  power  of  review  of  law  and  fact,  given  by  the  act  to  a 
court,  does  not  change  these  views. 

The  proceeding  in  question  took  place  without  any  hearing 
by  the  debtor  and  without  a  trial  by  jury,  and  is,  therefore,  un- 
constitutional and  void.  Article  7  of  Amendments  to  Constitu- 
tion ;  6  Johns.  37.  * 

As  process,  it  Was  unconstitutional,  because  it  changed  the 
onttSy  and  required  the  debtor  to  disprove  the  debt. 

This  process  deprives  of  liberty  and  property  without  due 
process  of  law,  contrary  to  the  5th  article  of  amendments  to 
the  constitution. 

This  meant,  by  process  of  law,  as  then  understood,  charge, 
defence,  judgment  before  and  by  a  legally  constituted  court. 
Co.  Lit.  2  Inst.  47,  Magna  Charta,  chs.  8  and  29 ;  2  Kent's  Com. 
(5th  Ed.)  18 ;  Story  on  the  Const.  §  1788 ;  Sullivan's  Lectures, 
chs.  89  and  40 ;  Taylor  t;.  Porter,  4  Hill,  146 ;  Fletcher  v.  Peck, 
6  Cranch,  138 ;  Bank  of  Col.  v.  Oakley,  4  Pet.  Cond.  R.  448 ; 
4  Cranch,  489 ;  Van  Zandt  v.  Waddell,  2  Terger,  260 ;  Jones's 
Heirs  v.  Perry  et  al.  10  ibid.  59 ;  Bank  of  the  State  v.  Charles 
Cooper  et  al.  2  ibid.  599 ;  Lane  v.  Dorman,  8  Scam.  288,  241 ; 
•White  V.  White,  5  Barbour's  S.  C.  R.  481  -  488  ^  Holden  v. 
James,  11  Mass.  404. 

No  implied  or  express  consent  can  make  valid  what  is  uncon- 
stitutionsd. 

The  distress  warrant  was  not  supported  by  oath  or  affirmation. 
Amendments  to  Constitution,  article  4. 

If  the  proceeding  is  constitutional,  still,  the  statute  must  be 
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strictly  pursued.     6  Pet.  470 ;  8  ibid.  8 ;  1  Scam.  823  ;  6  Wheat. 
119. 

But  it  does  not  appear  that  there  were  no  goods  or  chattels 
upon  which  to  levy;  on  the  contrary,  that  the  marshal  levied 
upon  some,  but  failed  to  sell  them. 

The  counsel  for  the  defendants  contended  :  — 

That  these  proceedings  were  not  judicial  acts.  Tliat  they 
were  the  well-known  proceeding  by  distress,  established  at  com- 
mon law,  and  regulated  by  statute  in  most  of  the  States  before 
the  adoption  of  the  federal  constitution.     8  Black.  Com.  8,  6. 

Prior  acts  of  congress  regulated  distress  warrants.  3  Stats. 
at  Large,  178,  §§  26,  14. 

They  have  none  of  the  characteristics  of  judicial  proceedings. 
1  Curt.  Com.  99 ;  18  How.  40. 

This  court  has  laid  down  the  distinction  between  the  judicial 
power  intended  by  the  constitution,  and  this  power  conferred 
upon  a  particular  officer.  8  Pet.  8  ;  6  ibid.  47  ;  18  How.  4,  62, 
note.  , 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  on  a  certificate  of  division  of  opin- 
ion of  the  judges  of  the  circuit  court  of  the  United  States  for  the 
district  of  New  Jersey.  It  is  an  action  of  ejectment,  in  which 
both  parties  claim  title  under  Samuel  Swartwout, — the  plaintiffs, 
under  the  levy  of  an  execution  on  the  10th  day  of  April,  1839, 
and  the  defendants,  under  a  sale  made  by  the  marshal  of  the 
United  States  for  the  district  of  New  Jersey,  on  the  1st  day  of 
June,  1839,  —  by  virtue  of  what  is  denominated  a  distress  war- 
rant, issued  by  the  solicitor  of  the  treasury  under  the  act  of  con- 
gress of  May  15, 1820,  entitled,  **  An  act  providing  for  the  better 
organization  of  the  treasury  department."  This  act  having  pro- 
vided, by  its  first  section,  that  a  lien  for  the  amount  due  should 
exist  on  the  lands  of  the  debtor  from  the  time  of  the  levy  and 
record  thereof  in  the  ofiice  of  the  district  court  of  the  United 
States  for  the  proper  district,  and  the  date  of  that  levy  in  this 
case  being  prior  to  the  date  of  the  judgment  under  which  the 
plaintiffs'  title  was  made,  the  question  occurred  in  the  circuit 
court,  "  whether  the  said  warrant  of  distress  in  the  special  ver- 
dict mentioned,  and  the  proceedings  thereon  and  anterior  thereto, 
under  which  the  defendants  claim  title,  are  sufficient,  under  the 
constitution  of  the  United  States  and  the  law  of  the  land,  to 
pass  and  transfer  the  title  and  estate  of  the  said  Swartwout  in 
and  to  the  premises  in  question,  as  against  the  lessors  of  the 
plaintiff."  Upon  tliis  question,  the  judges  being  of  opposite 
opinions,  it  was  certified  to  this  court,  and  has  been  argued  by 
counsel. 
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No  objection  has  been  taken  to  the  warrant  on  account  of  any 
defect  or  irregularity  in  the  proceedings  which  preceded  its  issue. 
It  is  not  denied  that  they  were  in.  conformity  with  the  require- 
ments of  the  act  of  congress.  The  special  vefdict  finds  that 
Swartwottt  was  collector  of  the  customs  for  the  port  of  New 
York  for  eight  years  before  the  29th  of  March,  1888 :  that,  on 
the  10th  of  November,  1838,  his  account,  as  such  collector,  was 
audited  by  the  first  auditor,  and  certified  by  the  first  comptroller 
of  the  treasury ;  and  for  the  balance  thus  found,  amounting  to 
the  sum  of  $1,874,119^^,  the  warrant  in  question  was  issued  by 
the  solicitor  of  the  treasury.  Its  validity  is  denied  by  the  plain- 
tifis,  upon  the  ground  that  so  much  of  the  act  of  congress  as 
authonzed  it  is  in  conflict  with  the  constitution  of  the  Uniteii 
States. 

In  support  of  this  position,  the  plaintiff  relies  on  that  part  of 
the  first  section  of  the  third  article  of  tlie  constitution  which 
requires  the  judicial  power  of  the  United  States  to  be  vested  in 
one  supreme  court  and  in  such  inferior  courts  as  congress  may, 
frpm  time  to  time,  ordain  and  establish ;  the  judges  whereof  shall 
hold  their  offices  during  good  behavior,  and  shall,  at  stated  times, 
receive  for  their  services  a  compensation,  which  shall  not  be 
diminished  during  their  continuance  in  office.  Also,  on  the 
second  section  of  the  same  article,  which  declares  that  the  judi- 
cial power  shall  extend  to  controversies  to  which  the  United 
States  shall  be  a  party. 

It  must  be  admitted  that,  if  the  auditing  of  this  account,  and 
the  ascertainment  of  its  balance,  and  the  issuing  of  this  process, 
was  an  exercise  of  the  judicial  power  of  the  United  States,  the 
proceeding  was  void ;  for  the  officers  who  performed  these  acts 
could  exercise  no  part  of  that  judicial  power.  They  neither  con- 
stituted a  court  of  the  United  States,  nor  were  they,  or  either  of 
them,  so  connected  with  any  such  court  as  to  perform  even  any 
of  the  ministerial  duties  which  arise  out  of  judicial  proceedings. 

The  question,  whether  these  acts  were  an  exercise  of  the  judi- 
cial power  of  the  United  States,  can  best  be  considered  under  an- 
other inquiry,  raised  by  the  further  objection  of  the  plaintiff,  that 
the  efiect  of  the  proceedings  authorized  by  the  act  in  question  is 
to  deprive  the  party,  against  whom  the  warrant  issues,  of  his  lib- 
erty and  property,  ^^  without  due  process  of  law  " ;  and,  there- 
fore, is  in  conflict  with  the  fifth  article  of  the  amendments  of  the 
constitution. 

Taking  these  two  objections  together,  they  raise  the  questions, 
whether,  under  the  constitution  of  the  United  States,  a  collector 
of  the  customs,  from  whom  a  balance  of  Account  has  been  found 
to  be  due  by  accounting  officer^  of  the  treasury,  designated  for 
that  purpose  by  law,  can  be  deprived  of  his  liberty,  or  property, 
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in  order  to  enforce  payment  of  that  balance,  without  the  exercise 
of  the  judicial  power  of  the  United  States,  and  yet  by  due  pro- 
cess of  law,  vrithin  the  meaning  of  those  terms  in  the  constitu- 
tion ;  and  if  so,  then,  secondly,  whether  the  warrant  in  question 
was  such  due  process  of  law  ? 

The  words,  "  due  process  of  law,"  were  undoubtedly  intended 
to  convey  the  same  meaning  as  the  words,  "  by  the  law  of  the 
land,"  in  Magna  Cfiarta.  Lord  Coke,  in  his  commentary  on 
those  words,  (2  Inst.  50,)  says  they  mean  due  process  of  law. 
The  constitutions  which  had  been  adopted  by  the  several  States 
before  the  formation  of  the  federal  constitution,  following  the 
language  of  the  great  charter  more  closely,  generally  contained 
the  words,  "  but  by  the  judgment  of  his  peers,  or  the  law  of  the 
land."  The  ordinance  of  congress  of  July  18, 1787,  for  the  gov- 
ernment of  the  territory  of  the  United  States  nortliwest  of  the 
river  Ohio,  used  the  same  words. 

The  constitution  of  the  United  States,  as  adopted,  contained 
the  provision,  that  '^  the  trial  of  all  crimes,  except  in  cases  of  im- 
peachment, shall  be  by  jury."  When  the  fifth  article  of  amend- 
ment containing  the  words  now  in  question  was  made,  the  trial 
by  jury  in  criminal  cases  had  thus  already  been  provided  for.  By 
the  sixth  and  seventh  articles  of  amendment,  further  special  pro- 
visions were  separately  made  for  that  mode  of  trial  in  civil  and 
criminal  cases.  To  have  followed,  as  in  the  state  constitutions, 
and  in  the  ordinance  of  1787,  the  words  of  Magna  Ckarta^  and 
declared  that  no  person  shall  be  deprived  of  his  life,  liberty,  or 
property  but  by  the  judgment  of  his  peers  or  the  law  of  tiie  land, 
would  have  been  in  part  superfluous  and  inappropriate.  To 
have  taken  the  clause,  *^  law  of  the  land,"  without  its  immediate 
context,  might  possibly  have  given  rise  to  doubts,  which  would 
be  eiFectually  dispelled  by  using  those  words  which  the  great 
commentator  on  Magna  Gharta  had  declared  to  be  the  true 
meaning  of  the  phrase,  ^^  law  of  the  land,"  in  that  instrument,  and 
which  were  undoubtedly  then  received  as  their  true  meaning. 

That  the  warrant  now  in  question  is  legal  process,  is  not  de- 
nied. It  was  issued  in  conformity  vrith  an  act  of  Congress. 
But  is  it  '^  due  process  of  law  "  ?  The  constitution  contains  no 
description  of  those  processes  which  it  was  intended  to  allow  or 
forbid.  It  does  not  even  declare  what  principles  are  to  be  ap- 
plied to  ascertain  whether  it  be  due  process.  It  is  manifest  that 
it  was  not  left  to  the  l^slative  power  to  enact  any  process 
which  might  be  devised.  The  article  is  a  restraint  on  the  legis- 
lative as  well  as  on  the  executive  and  judicial  powers  of  the 
government,  and  cannot  be  so  construed  as  to  leave  congress 
free  to  make  any  process  "  due  process  of  law,"  by  its  mere  will. 
To  what  principles,  then,  are  we  to  resort  to  ascertain  whether 
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this  process,  enacted  by  congress,  is  due  process  ?  To  this  the 
answer  must  be  twofold.  We  must  examine  the  constitution 
itself,  to  see  whether  this  process  be  in  conflict  with  any  of  its 
provisions.  K  not  found  to  be  so,  we  must  look  to  those  settled 
usages  and  modes  of  proceeding  existing  in  the  common  and 
statue  law  of  England,  before  the  emigration  of  our  ancestors, 
and  wliich  are  shown  not  to  have  been  unsuited  to  their  civil 
apd  political  condition  by  having  been  acted  on  by  them  after 
the  settlement  of  this  country.  We  apprehend  there  has  been 
no  period,  since  the  establishment  of  the  English  monarchy, 
when  there  has  not  been,  by  the  law  of  the  land,  a  summary 
method  for  the  recovery  of  debts  due  to  the  crown,  and  especially 
those  due  from  receivers  of  the  revenues.  It  is  difficult,  at  this 
day,  to  trace  with  precision  all  the  proceedings  had  for  these 
purposes  in  the  earliest  ages  in  the  common  law.  That  they 
were  summary  and  severe,  and  had  been  used  for  purposes  of 
oppression,  is  inferable  from  the  fact  that  one  chapter  of  Magna 
Charta  treats  of  their  restraint.  It  declares :  ^^  We  or  our  bail- 
iffs shall  not  seize  any  land  or  rent  for  any  debt  as  long  as  the 
present  goods  and  chatties  of  the  debtor  do  suffice  to  pay  the 
debt,  and  the  debtor  himself  be  ready  to  satisfy  therefor.  Neither 
shall  the  pledges  of  the  debtor  be  distrained,  as  long  as  the  prin- 
cipal debtor  is  sufficient  for  the  payment  of  the  debt ;  and  if  the 
principal  debtor  fail  in  payment  of  the  debt,  having  nothing 
wherewith  to  pay,  or  will  not  pay  where  he  is  able,  the  pledges 
shall  answer  for  the  debt.  And  if  they  will,  they  shall  have  the 
lands  and  rents  of  the  debtor  until  they  be  satisfied  of  the  debt 
which  they  before  paid  for  him,  except  that  the  principal  debtor 
can  show  himself  to  be  acquitted  against  the  said  sureties." 

By  the  common  law,  the  body,  lands,  and  goods  of  tlie  king's 
debtor  were  liable  to  be  levied  on  to  obtain  payment.  In  con- 
formity with  the  above  provision  of  Magna  Charta^  a  conditional 
writ  was  framed,  commanding  the  sheriff  to  inquire  of  the  goods 
and  chattels  of  the  debtor,  and,  if  they  were  insufficient,  then  to 
extend  on  the  lands.  8  Go.  12  6 ;  Com.  Dig.,  Debt,  O.  2 ;  2  Inst. 
19.  But  it  is  said  that  since  the  statute  38  Hen.  VIII.  c.  89,  the 
practice  has  been  to  issue  the  writ  in  an  absolute  form,  without 
requiring  any  previous  inquisition  as  to  the  goods.  Gilbert's 
Exch.  127. 

To  authorize  a  writ  of  extent,  however,  the  debt  must  be  mat- 
ter of  record  in  the  king's  exchequer.  The  83  Hen.  YIII.  c.  39, 
§  50,  made  all  specialty  debts  due  to  the  king  of  the  same  force 
and  effect  as  debts  by  statute  staple,  thus  giving  to  such  debts 
the  effect  of  debts  of  record.  In  regard  to  debts  due  upon  sim- 
ple contract,  other  than  those  due  from  collectors  of  the  revenue 
and  other  accountants  of  the  crown,  the  practice,  from  very  an- 
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cient  times,  has  beea  to  issue  a  commission  to  inquire  as  to  tlie 
existence  of  the  debt. 

This  commission  being  returned,  the  debt  found  was  thereby 
evidenced  bj  a  record,  and  an  extent  could  issue  thereon.  No 
notice  was  required  to  be  given  to  the  alleged  debtor  of  the  ex- 
ecution of  this  commission,  (2  Tidd's  Pr.  1047,)  though  it  seems 
that,  in  some  cases,  an  order  for  notice  might  be  obtained.  1  Yes. 
269.  Formerly,  no  witnesses  were  examined  by  the  commis- 
sion, (Chitty's  Prerog.  267 ;  West,  22 ;)  the  aflfidavit  prepared  to 
obtain  an  order  for  an  immediate  extent  being  tlie  only  evi- 
dence introduced.  But  this  practice  has  been  recently  changed. 
11  Price,  29.  By  the  statute  18  Eliz.  ch.  4,  balances  due  from 
receivers  of  the  revenue  and  all  other  accountants  of  the  crown 
were  placed  on  the  same  footing  as  debts  acknowledged  to  be 
due  by  statute  staple.  These  bdances  were  found  by  auditors, 
the  particular  officers  acting  thereon  having  been  from  time  to 
time  varied  by  legislation  and  usage.  The  different  methods 
of  accounting  in  ancient  and  modern  times  are  described  in  Mr. 
Price's  Treatise  on  the  Law  and  Practice  of  the  Exchequer, 
ch.  9.  Such  balances,  when  found,  were  certified  to  what  was 
called  the  pipe  office,  to  be  given  in  charge  to  the  sheriffs  for 
their  levy.    Price,  281. 

If  an  accountant  fail  to  render  his  accounts,  a  process  was 
issiied,  termed  a  capias  nomine  districtioms^  against  the  body, 
goods,  and  lands  of  the  accountant.    Price,  162,  238,  note  8. 

This  brief  sketch  of  the  modes  of  proceeding  to  ascertain  and 
enforce  payment  of  balances  due  from  receivers  of  the  revenue 
in  England,  is  sufficient  to  show  that  the  methods  of  ascertain- 
ing the  existence  and  amount  of  such  debts,  and  compelling 
tlieir  payment,  have  varied  widely  from  the  usual  course  of  the 
common  law  on  other  subjects ;  and  that,  as  respects  such  debts 
due  from  such  officers,  ^'  the  law  of  the  land''  authorized  the  em- 
ployment of  auditors,  and  an  inquisition  without  notice,  and  a 
species  of  execution  bearing  a  very  close  resemblance  to  what  is 
termed  a  warrant  of  distress  in  the  act  of  1820,  now  in  ques- 
tion. 

It  is  certain  that  this  diversity  in  ^'  the  law  of  the  land  "  be- 
tween public  defaulters  and  ordinary  debtors  was  understood  in 
this  country,  and  entered  into  the  legislation  of  the  colonies  and 
provinces,  and  more  especially  of  the  States,  after  the  declara- 
tion of  independence  and  before  the  formation  of  the  constitu 
tion  of  the  United  States.  Not  only  was  the  process  of  distress 
in  nearly  or  quite  universal  use  for  the  collection  of  taxes,  but 
what  was  generally  termed  a  warrant  of  distress,  running  against 
the  body,  goods,  and  chattels  of  defaulting  receivers  of  public 
money,  was  issued  to  some  public  officer,  to  whom  was  com- 
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mitted  the  power  to  ascertain  the  amoiint  of  the  default,  and  by 
such  warrant  proceed  to  collect  it.  Without  a  wearisome  repe- 
tition of  details,  it  will  be  sufficient  to  give  one  section  from  the 
Massachusetts  act  of  1786 :  '^  That  if  any  constable  or  collector, 
to  whom  any  tax  or  assessment  shall  be  committed  to  collect, 
shall  be  remiss  and  negligent  of  his  duty,  in  not  levying  and  pay- 
ing unto  the  treasurer  and  receiver-general  such  sum  or  sums  of 
money  as  he  shall  from  time  to  time  have  received,  and  as  ought 
by  him  to  have  been  paid  within  the  respective  time  set  and  lim- 
ited by  the  assessor's  warrant,  pursuant  to  law,  the  treasurer  and 
receiver-general  is  hereby  empowered,  after  the  expiration  of  the 
time  so  set,  by  warrant  under  his  hand  and  seal,  directed  to  the 
sheriff  or  his  deputy,  to  cause  such  sum  and  sums  of  money  to  be 
levied  by  distress  and  sale  of  such  deficient  constable  or  collec- 
tor's estate,  real  and  personal,  returning  the  overplus,  if  any  there 
be ;  and,  for  want  of  such  estate,  to  take  the  body  of  such  con- 
stable or  collector,  and  imprison  him  until  he  shall  pay  the  same  ; 
which  warrant  the  sheriff  or  his  deputy  is  hereby  empowered 
and  required  to  execute  accordingly."  Then  follows  anothei 
provision,  that  if  the  deficient  sum  shall  not  be  made  by  tlie  first 
warrant,  another  shall  issue  against  the  town  ;  and  if  its  propoi 
authorities  shall  fail  to  take  the  prescribed  means  to  raise  and 
pay  the  same,  a  like  warrant  of  distress  shall  go  against  the 
estates  and  bodies  of  the  assessors  of  such  town.  Laws  of 
Massachusetts,  vol.  i.  p.  266.  Provisions  not  distinguishable 
from  these  in  principle  may  be  found  in  the  acts  of  Connecticut. 
(Revision  of  1784,  p.  198 ;)  of  Pennsylvania,  1782,  (2  Laws  of 
Penn.  18  ;)  of  South  Carolina,  1788,  (5  StAts..  of  S.  C.  55 ;)  New 
York,  1788,  (1  Jones  &  Varick's  Laws,  84;)  see  also  1  Hen- 
ning's  Stats,  of  Virginia,  819,  848  ;  12  Ibid.  562 ;  Laws  of  Ver- 
mont, (1797, 1800,)  840.  Since  the  formation  of  the  constitution 
of  the  United  States,  other  States  have  passed  similar  laws. 
See  7  Louis.  An.  R.  192.  Congress,  from  an  early  period,  and 
in  repeated  instances,  has  legislated  in  a  similar  manner.  By 
the  fifteenth  section  of  the  '^  Act  to  lay  and  collect  a  direct  tax 
within  the  United  States,*'  of  July  14, 1798,  the  supervisor  of 
each  district  was  authorized  and  required  to  issue  a  warrant  of 
distress  against  any  delinquent  collector  and  his  sureties,  to  be 
levied  upon  the  goods  and  chattels,  and  for  want  thereof  upon 
the  body  of  such  collector ;  and,  failing  of  satisfaction  thereby, 
upon  the  goods  and  chattels  of  the  sureties.  1  Stats,  at  Large, 
602.  And  again,  in  1818,  (8  Stats,  at  Large,  83,  §  28,)  and 
1815,  (3  Stats,  at  Large,  177,  §  83,)  the  comptroller  of  the  treas- 
ury was  empowered  to  issue  a  similar  warrant  against  collectors 
of  the  customs  and  their  sureties.  This  legislative  construction 
of  the  constitution^  commencing  so  early  in  the  govern  men t. 
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when  the  first  occasion  for  this  manner  of  proceeding  arose,  con 
tinned  throughout  its  existence,  and  repeatedly  acted  on  by  the 
judiciary  and  the  executive,  is  entitled  to  no  inconsiderable 
weight  upon  the  question  whether  the  proceeding  adopted  by  it 
was  *^  due  process  of  law."  Prigg  Vm  Pennsylvania,  16  Pet.  621 ; 
United  States  v.  Nourse,  9  Pet.  8;  Randolph's  case,  2  Brock. 
447 ;  Nourse's  case,  4  Cranch,  G.  C.  R.  151 ;  Bnllock's  case, 
(cited  6  Pet.  485,  note.) 

Tested  by  the  common  and  statute  law  of  England  prior  to 
the  emigration  of  our  ancestors,  and  by  the  laws  of  many  of  the 
States  at  the  time  of  the  adoption  of  this  amendment,  the  pro- 
ceedings authorised  by  the  act  of  1820  cannot  be  denied  to  be 
due  process  of  law,  when  applied  to  the  ascertainment  and  re- 
covery of  balances  due  to  the  government  from  a  collector  of 
customs,  unless  there  exists  in  the  constitution  some  otiier  pro- 
vision which  restrains  congress  from  authorizing  such  proceed- 
ings. For,  though  '*  due  process  of  law  "  gener^ly  implies  and 
includes  actor j  reus^  judex^  regular  allegations,  opportunity  to 
answer,  and  a  trial  according  to  some  settled  course  of  judicial 
proceedings,  (2  Inst.  47,  50  ;  Hoke  v.  Henderson,  4  Dcv.  N.  C. 
Kep.  15 ;  Taylor  v.  Porter,  4  Hill,  146  ;  Van  Zandt  v.  Waddel, 
2  Yerger,  260  ;  State  Sank  v.  Cooper,  Ibid.  599  ;  Jones's  Heirs 
V.  TerTjj  10  Ibid.  59;  Greene  v.  Briggs,  1  Curtis,  811,)  yet,  this 
is  not  universally  true.  There  may  be,  and  we  have  seen  that 
there  are  cases,  under  the  law  of  England  after  Magiia  Cliarta^ 
and  as  it  was  brought  to  this  country  and  acted  on  here,  in 
which  process,  in  its  nature  final,  issues  against  the  body,  lands, 
and  goods  of  certain  public  debtors  without  any  such  trial ;  and 
this  brings  us  to  the  question,  whether  those  provisions  of  the 
constitution  which  relate  to  the  judicial  power  are  incompatible 
with  these  proceedings  ? 

That  the  auditing  of  the  accounts  of  a  receiver  of  public 
moneys  may  be,  in  an  enlarged  sense,  a  judicial  act,  must  be 
admitted.  So  are  all  those  administrative  duties  the  perform- 
ance of  which  involves  an  inquiry  into  the  existence  of  facts 
and  the  application  to  them  of  rules  of  law.  In  this  sense  the 
act  of  the  ^resident  in  calling  out  the  militia  under  the  act  of 
1795, 12  Wheat.  19,  or  of  a  commissioner  who  makes  a  certifi- 
cate for  the  extradition  of  a  criminal,  under  a  treaty,  is  judicial. 
But  it  is  not  sufficient  to  bring  such  matters  under  the  judicial 
power,  that  they  involve  the  exercise  of  judgment  upon  law  and 
fact.  United  states  t;.  Ferreira,  18  How.  40.  It  is  necessary  to 
ffo  further,  and  show  not  only  that  the  adjustment  of  the  balances 
due  from  accounting  officers  may  be,  but  from  their  nature  must 
be,  controversies  to  which  the  United  States  is  a  party,  within 
tiie  meaning  of  the  second  section  of  the  third  article  of  the 
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constitution.  We  do  not  doubt  the  power  of  congress  to  pro- 
vide by  law  that  such  a  question  shall  form  the  subject-matter 
of  a  suit  in  which  the  judicial  power  can  be  exerted.  The  act 
of  1820  makes  such  a  provision  for  reviewing  the  decision  of 
the  accounting  officers  of  the  treasury.  But,  until  reviewed,  it 
is  final  and  binding;  and  the  question  is,  whether  Its  subject- 
matter  is  necessarily,  and  without  regard  to  the  consent  of 
congress,  a  judicial  controversy.  And  we  are  of  opinion  it  is 
not. 

Among  the  legislative  powers  of  congress  are  the  powers  **  to 
lay  and  collect  taxes,  duties,  imposts,  and  excises ;  to  pay  the 
debts,  and  provide  for  the  common  defence  and  welfare  of  the 
United  States,  to  raise  and  support  armies;  to  provide  and 
maintain  a  navy,  and  to  make  all  laws  which  may  oe  necessary 
and  proper  for  carrying  into  execution  those  powers."  What 
officers  shpuld  be  appointed  to  collect  the  revenue  thus  author- 
ized to  be  raised,  and  to  disburse  it  in  payment  of  the  debts  of 
the  United  Slates;  what  duties  should  be  required  of  them; 
when  and  how,  and  to  whom  they  should  account,  and  what 
securitv  they  should  furnish,  and  to  what  remedies  they  should 
be  subjected  to  enforce  the  proper  discharge  of  their  duties,  con- 
gress was  to  determine.  In  the  exercise  of  their  powers,  they 
have  required  collectors  of  customs  to  be  appointed  ;  made  it  in- 
cumbent  on  them  to  account,  from  time  to  time,  with  certain 
officers  of  the  treasury  department,  and  to  furnish  sureties,  by 
bond,  for  the  payment  of  all  balances  of  the  public  money  which 
may  become  due  from  them.  And  by  the  act  of  1820,  now  in 
question,  they  have  imdertaken  to  provide  summary  means  to 
compel  these  offi|^rs  —  and  in  case  of  their  default,  their  sure- 
ties— to  pay  such  balances  of  the  public  money  as  may  be  in  their 
bands. 

The  power  to  collect  and  disburse  revenue,  and  to  make  all 
laws  wUch  shall  be  necessary  and  proper  for  carrying  that  power 
into  efiTect,  includes  all  known  and  appropriate  means  of  effect- 
ually collectinff  and  disbursing  that  revenue,  unless  some  such 
means  should  be  forbidden  in  some  other  part  of  the  constitu- 
tion. The  power  has  not  been  exhausted  by  tlie  receipt  of  the 
money  by  the  collector.  Its  purpose  is  to  raise  money  and  use 
it  in  payment  of  the  debts  of  the  government ;  and,  whoever  may 
have  possession  of  the  public  money,  until  it  is  actually  disbursed, 
the  power  to  use  those  known  and  appropriate  means  to  secure 
its  oue  application  continues. 

As  we  have  already  shown,  the  means  provided  by  the  act  of 
1820  do  not  differ  in  principle  from  those  employed  in  England 
from  remote  antiquity  —  and  in  many  of  the  States,  so  far  as  we 
know  without  objection  —  for  this  purpose,  at  the  time  the  con- 
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Btitution  was  formed.  It  may  be  added,  that  probably  there 
are  few  governments  which  do  or  can  permit  tlieir  claims  for 
public  taxes,  either  on.  the  citizen  or  the  officer  employed  for 
their  collection  or  disbursement,  to  become  subjects  of  judicial 
controversy,  according  to  the  course  of  the  law  of  tlie  land. 
Imperative  necessity  has  forced  a  distinction  between  such 
claims  and  all  others,  which  has  sometimes  been  carried  out  by 
summary  methods  of  proceeding,  and  sometimes  by  systems  of 
fines  and  penalties,  but  always  in  some  way  observed  and 
yielded  to.  . 

It  is  true  that  in  England  all  these  proceedings  were  had  in 
what  is  denominated  the  court  of  exchequer,  in  which  Lord 
Coke  says,  4  Inst.  115,  the  barons  are  the  sovereign  auditors  of 
the  kingdom.  But  the  barons  exercise  in  person  no  judicial 
power  in  auditing  accounts,  and  it  is  necessary  to  remember  that 
the  exchequer  includes  two  distinct  organizations,  one  of  which 
has  charge  of  the  revenues  of  tlie  crown,  and  the  other  has  long 
been  in  fact,  and  now  is  for  all  purposes,  one  of  the  judicial 
courts  of  the  kingdom,  whose  proceedings  are  and  have  been 
as  distinct,  in  most  respects,  from  those  of  the  revenue  side  of 
the  exchequer,  as  the  proceedings  of  the  circuit  court  of  this 
district  are  from  those  of  the  treasury ;  and  it  would  be  an  un- 
warrantable assumption  to  conclude  tliat,  because  the  accoimts 
of  receivers  of  revenue  were  settled  in  what  was  denominated  the 
court  of  exchequer,  they  were  judicial  controvei-sies  between  the 
king  and  his  subjects,  according  to  the  ordinary  course  of  the 
common  law  or  equity.  The  fact,  as  we  have  already  seen,  was 
otherwise. 

It  was  strongly  urged  by  the  plaintiff's  counsel,  tliat  though 
the  government  might  have  the  rightful  power  to  provide  a 
summary  remedy  for  the  recovery  of  its  public  dues,  aside  from 
any  exercise  of  the  judicial  power,  yet  it  had  not  done  so  in  this 
instance.  That  it  had  enabled  the  debtor  to  apply  to  the  judicial 
power,  and  having  thus  brought  the  subject-matter  under  its  cog- 
nizance, it  was  not  for  the  government  to  say  that  the  subject- 
matter  was  not  within  the  judicial  power.  That  if  it  werer  not  in 
its  nature  a  judicial  controversy,  congress  could  not  make  it 
such,  nor  give  jurisdiction  over  it  to  the  district  courts.  In 
short,  the  argument  is,  tliat  if  this  were  not,  in  its  nature,  a  judi- 
cial controversy,  congress  could  not  have  conferred  on  the  dis- 
trict court  power  to  determine  it  upon  a  bill  filed  by  the  collector. 
K  it  be  such  a  controversy,  then  it  is  subject  to  the  judicial  power 
alone ;  and  the  fact  that  congress  has  enabled  the  district  court 
to  pass  upon  it,  is  conclusive  evidence  that  it  is  a  judicial  con- 
troversy. 

We  cannot  admit  the  correctness  of  Uie  last  position.    If  we 
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were  of  opinion  that  this  sabject-matter  cannot  be  the  subject  of 
a  jadicial  controversy,  and  that,  consequently,  it  cannot  bo  made 
a  subject  of  judicial  cognizance,  the  consequence  would  be,  that 
the  attempt  to  bring  it  under  the  jurisdiction  of  a  court  of  the 
United  States  would  be  ineffectual.  But  the  previous  proceed- 
ings of  the  executive  department  would  not  necessarily  be  affected 
thereby.  They  might  be  final,  instead  of  being  subject  to  judi- 
cial review. 

But  the  argument  leaves  out  of  view  an  essential  element  in 
the  case,  and  also  assumes  something  which  cannot  be  admitted. 

It  assumes  that  the  entire  subject-matter  is  or  is  not,  in  every 
mode  of  presentation,  a  judicial  controversy,  essentially  and  in 
its  own  nature,  aside  from  the  will  of  congress  to  permit  it  to 
be  so ;  and  it  leaves  out  of  view  the  fact  that  the  United  States 
is  a  party. 

It  is  necessary  to  take  into  view  some  settled  rules. 

Though,  generally,  both  public  and  private  wrongs  are  re- 
dressed through  judicial  action,  there  are  more  summary  extra- 
judicial remedies  for  both.  An  instance  of  extrajudicial  redress 
of  a  private  wrong  is,  the  recapture  of  goods  by  their  lawful 
owner ;  of  a  public  wrong,  by  a  private  person,  is  the  abatement 
of  a  public  nuisance ;  and  the  recovery  of  public  dues  by  a 
summary  process  of  distress,  issued  by  some  public  o£Scer 
authorized  by  law,  is  an  instance  of  redress  of  a  particular  kind 
of  public  wrong,  by  the  act  of  the  public  through  its  authorized 
agents.  There  is,  however,  an  important  distinction  between 
these.  Though  a  private  person  may  retake  his  property,  or 
abate  a  nuisance,  he  is  directly  responsible  for  his  acts  to  the 
proper  judicial  tribunals.  His  authority  to  do  these  acts  depends 
not  merely  on  the  law,  but  upon  the  existence  of  such  facts  as 
are,  in  point  of  law,  sufficient  to  constitute  that  authority ;  and 
he  may  be  required,  bv  an  action  at  law,  to  prove  those  facts ; 
but  a  public  agent,  who  acts  pursuant  to  the  command  of  a 
legal  precept,  can  justify  his  act  by  the  production  of  such  pre- 
cept. He  cannot  be  made  responsible  in  a  judicial  tribunal  for 
obeying  the  lawful  command  of  the  government ;  and  the  gov- 
ernment itself,  which  gave  the  command,  cannot  be  sued  without 
its  own  consent. 

At  the  same  time  there  can  be  no  doubt  tliat  the  mere  ques- 
tion, whether  a  collector  of  the  customs  is  indebted  to  the  United 
States,  may  be  one  of  judicial  cognizance.  It  is  competent  for 
the  United  States  to  sue  any  of  its  debtors  in  a  court  of  law. 
It  is  equally  clear  that  the  United  States  may  consent  to  be 
sued,  and  may  yield  this  consent  upon  such  terms  and  under 
such  restrictions  as  it  may  think  just.  Though  both  the  marslial 
^d  the  government  are  exempt  from  suit,  for  anything  done  by 
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the  former  in  obedience  to  legal  process,  still,  congress  may  pro- 
vide by  law,  that  both,  or  either,  shall,  in  a  particular  class  of 
cases,  and  under  such  restrictions  as  they  may  think  proper  to 
impose,  come  into  a  court  of  law  or  equity  and  abide  by  its  deter- 
mination. The  United  States  may  thus  place  the  government 
upon  the  same  ground  which  is  occupied  by  private  persons  who 
proceed  to  take  extriyudicial  remedies  for  their  wrongs,  and  they 
may  do  so  to  such  extent,  and  with  such  restrictions,  as  may  be 
thought  fit. 

When,  therefore,  the  act  of  1820  enacts,  that  after  tlie  levy 
of  the  distress  warrant  has  been  begun,  the  collector  may  bring 
before  a  district  court  the  question,  whether  he  is  indebted  as 
recited  in  the  warrant,  it  simply  waives  a  privilege  whicli  belongs 
to  the  government,  and  consents  to  make  the  legality  of  its 
future  proceedings  dependent  on  the  judgment  of  the  court ;  as 
we  have  already  stated  in  case  of  a  private  person,  every  fact 
upon  which  the  legality  of  the  extrajudicial  remedy  depends  may 
be  drawn  in  question  by  a  suit  against  him.  The  United  States 
consents  that  this  fact  of  indebtedness  may  be  drawn  in  question 
by  a  suit  against  them.  Though  they  might  have  withheld  their 
consent,  we  think  that,  by  granting  it,  nothing  which  may  not  be 
a  subject  of  judicial  cognizance  is  brought  before  the  court. 

To  avoid  misconstruction  upon  so  grave  a  subject,  we  think  it 
proper  to  state  that  we  do  not  consider  congress  can  either  with- 
draw from  judicial  cognizance  any  matter  which,  from  its  nature, 
is  the  subject  of  a  suit  at  the  common  law,  or  in  equity,  or  ad- 
miralty ;  nor,  on  the  other  hand,  can  it  bring  under  the  judicial 
power  a  matter  which,  from  its  nature,  is  not  a  subject  for  judi- 
cial determination.  At  the  same  time  there  afe  matters,  involv- 
ing public  rights,  which  may  be  presented  in  such  form  that 
the  judicial  power  is  capable  of  acting  on  them,  and  which  are 
susceptible  of  judicial  determination,  but  which  congress  may 
or  may  not  bring  within  the  cognizance  of  the  courts  of  the 
United  States,  as  it  may  deem  proper.  Equitable  claims  to  land 
by  the  inhabitants  of  ceded  territories  form  a  striking  instance 
of  such  a  class  of  cases ;  and  as  it  depends  upon  the  will  of 
congress  whether  a  remedy  in  the  courts  shall  be  allowed  at  all, 
in  such  cases,  they  may  regulate  it  and  prescribe  such  rules  of 
determination  as  they  may  think  just  and  needful.  Tims  it  has 
been  repeatedly  decided  in  this  class  of  cases,  that  upon  tlieir 
trial  the  acts  of  executive  officers,  done  under  the  authority  of 
congress,  were  conclusive,  either  upon  particular  facts  involved 
in  the  inquiry  or  upon  the  whole  title.  Foley  v.  Harrison,  15 
How.  488  ;  Burgess  i;.  Gray,  16  How.  48 ;  v.  The  Minne- 
sota Mining  Company  at  the  present  term. 

It  is  true,  also,  that  even  in  a  suit  between  private  persons  to 
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try  a  question  of  private  rigbt,  the  action  of  the  executive  poorer, 
upon  a  matter  committed  to  its  determination  by  the  constitution 
and  laws,  is  conclusive.  Luther  t;.  Borden,  7  How.  1 ;  Doe  v. 
Braden,  16  How.  685. 

To  apply  these  principles  to  the  case  before  us,  we  say  that, 
though  a  suit  may  be  brought  aeainst  the  marshal  for  seizing 
property  under  such  a  warrant  of  distress,  and  he  may  be  put 
to  show  his  justification ;  yet  the  action  of  the  executive  power 
in  issuing  the  warrant,  pursuant  to  the  act  of  1820,  passed  under 
the  powers  to  collect  and  disburse  the  revenue  granted  by  the 
constitution,  is  conclusive  evidence  of  the  facts  recited  in  it, 
and  of  the  authority  to  make  the  levy ;  that  though  no  suit  can 
be  brought  against  the  United  States  without  the  consent  of 
congress,  yet  congress  may  consent  to  have  a  suit  brought,  to 
try  the  question  whether  the  collector  be  indebted,  that  being  a 
subject  capable  of  judicial  determination,  and  may  empower  a 
court  to  act  on  that  determination,  and  restrain  the  levy  of  the 
warrant  of  distress  within  the  limits  of  the  debt  judicially  found 
to  exist. 

It  was  further  urged  that,  by  tlius  subjecting  the  proceeding 
to  the  determination  of  a  court,  it  did  conclusively  appear  that 
there  was  no  such  necessity  for  a  summary  remedy,  by  the  action 
of  the  executive  power,  as  was  essential  to  enable  congress  to 
authorize  this  mode  of  proceeding. 

But  it  seems  to  us  that  the  just  inference  from  the  entire  law 
is,  that  there  was  such  a  necessity  for  the  warrant  and  the  com- 
mencement of  the  levy,  but  not  for  its  completion,  if  the  collec- 
tor should  interpose,  and  file  his  bill  and  give  security.  The 
provision  that  he  may  file  his  bill  and  give  security,  and  thus 
arrest  the  summary  proceedings,  only  proves  that  congress 
thought  it  not  necessary  to  pursue  them,  after  such  security 
should  be  given,  until  a  decision  should  be  made  by  the  court. 
It  has  no  tendency  to  prove  they  were  not,  in  the  judgment  of 
congress,  of  the  highest  necessity  under  all  other  circumstances ; 
and  of  this  necessity  congress  alone  is  the  judge. 

The  remaining  objection  to  this  warrant  is,  that  it  was  issued 
without  the  support  of  an  oath  or  afiBrmation,  and  so  was  for- 
bidden by  the  fourth  article  of  the  amendments  of  the  constitu- 
tion. But  this  article  has  no  reference  to  civil  proceedings  for 
the  recovery  of  debts,  of  which  a  search  warrant  is  not  made 
part.  The  process,  in  this  case,  is  termed,  in  the  act  of  con- 
gress, a  warrant  of  distress.  The  name  bestowed  upon  it  can- 
not afifect  its  constitutional  validity.  In  substance,  it  is  an 
extent  authorizing  a  levy  for  the  satisfaction  of  a  debt ;  and  as 
no  other  authority  is  conferred,  to  make  searches  or  seizures, 
than  is  ordinarily  embraced  in  every  execution  issued  upon  a 
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reoognizance,  or  a  stipulation  in  the  admiralty,  we  are  of  opinion 
it  was  not  invalid  for  this  cause. 

Some  objection  was  made  to  the  proceedings  of  the  marshal 
under  the  warrant,  because  he  did  not  levy  on  certain  shares  of 
corporate  stock  belonging  to  Swartwout,  and  because  it  does 
not  appear,  by  the  return  of  the  warrant,  that  he  had  not  goods 
and  chattels  wherewith  to  satisfy  the  exigency  of  the  warratit. 
In  respect  to  the  corporate  stocks,  they  do  not  appear  to  have 
been  goods  or  chattels,  subject  to  such  levy  at  the  time  it  was 
made ;  and  the  return  of  the  marshal,  that  he  had  levied  on  the 
lands  by  virtue  of  the  warrant,  is,  at  least,  primd  facie  evidence 
that  his  levy  was  not  irregular,  by  reason  of  the  existence  of 
goods  and  chattels  of  the  collector  subject  to  his  process. 

The  third  question  is,  therefore,  to  be  answered  in  the  affirm* 
ative. 

This  renders  the  other  questions  proposed  immaterial,  and  no 
answer  need  be  returned  thereto. 

The  other  two  cases,  —  John  Den,  ex  dent.  James  B.  Murray 
et  al.  V.  The  Hobokeu  Land  and  Improvement  Company.  And 
John  Den,  ex  dem.  William  P.  Rathbone  et  al  v.  Rutsen  Suckley 
et  al.,  are  disposed  of  by  this  opinion,  the  same  questions  having 
been  certified  therein. 


William  D.    Nutt,   Executor   op  Alexander  Hunter,  De- 
ceased, Plaintiff  in  Error,  v.  Philip  H.  SIinor. 

Where  a  case  is  brought  up  to  this  court  upon  an  alleged  error  in  a  demurrer  to  evi- 
denoe,  inasmuch  as  the  prayer  to  the  court  below  was,  that  theru  was  no  evidence 
from  which  the  jury  could  infer  a  certain  promise ;  and  this  court  is  of  opinion  that 
the  court  below  jndsod  rightly  in  thinking  that  there  was  such  evidence,  the  judg- 
ment of  the  court  below  must  be  affirmed. 

This  case  was  brought  up  by«writ  of  error  from  the  circuit 
court  of  the  United  States  for  the  District  of  Columbia,  holden 
in  and  for  the  county  of  Washington. 

The  facts  are  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Davis  and  Mr.  Bradley,  for  the  plain- 
tiff in  error,  and  by  Mr.  Badger  and  Mr.  Lawrence^  for  the  de- 
fendant. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

Minor  sued  Nutt  as  executor  of  Alexander  Hunter,  and  sought 
to  recover  on  a  qtumtum  meruit  for  services  rendered  as  clerk  for 
Hunter  in  the  marshal's  office  for  fourteen  and  a  holf  years. 

The  defence  is,  that  Minor  entered  on  the  service  under  a 
special  agreement  to  receive  four  hundred  dollars  a  year. 
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The  bill  of  exceptions  states,  that  ^'  on  the  trial  of  this  caifte, 
the  plaintiff,  to  maintain  the  issue  on  his  part,  gave  evidence 
tending  to  prove  that  he  had  rendered  the  services  mentioned  hi 
the  declaration,  during  tlie  period  therein  stated,  and  that  the 
said  services  were  faithful,  valuable,  and  unremitting,  during  all 
the  time  aforesaid ;  and  he  further  gave  evideiice  by  Daniel 
Minor,  a  competent  witness,  that  the  engagement  under  which 
tlie  plaintiff  commenced  to  serve  as  such  clerk  as  aforesaid  to 
the  deceased,  Hunter,  was  made  verbally  in  the  presence  of  the 
witness ;  that  the  witness  was  a  surety  in  the  official  bond  of 
the  deceased,  as  marshal  for  the  District  of  Columbia;  that 
plaintiff  is  the  brother  of  witness ;  that  witness  was  the  deputy 
marshal  of  Alexandria  county  from  1806  or  1807,  down  to  1826 ; 
and  that  the  plaintiff  was  very  familiar  witli  the  duties  of  clerk 
in  the  marshal's  office,  and  that  the  said  Hunter  was  wholly 
ignorant  of  the  duties  of  said  office  ;  that  the  witness  was 
desirous  of  having  plaintiff  employed  as  such  clerk  by  said 
Hunter,  and,  with  the  plaintiff,  went  to  the  marshal's  office  and 
there  met  the  said  Hunter,  and  in  said  office,  they  there  being 
present,  they  had  a  conversation  about  the  employment  of  the 
plaintiff  and  the  terms  thereof;  that  witness  told  the  said 
Hunter  that  he  could  find  nobody  who  would  suit  the  place 
better  than  the  plaintiff;  that  Hunter  said  lie  did  not  know  any- 
thing about  the  emoluments  of  the  office,  or  the  value  of  the 
plaintiff's  services,  but  he  would  be  willing  to  give  him  $  250 
per  annum ;  that  witness  said  that  was  out  of  the  question, 
that  plaintiff  could  not  pay  his  board  with  it ;  the  witness  then 
said  he  would  give  $150,  if  Hunter  would  give  9  250,  making 
the  salary  $400  for  the  first  year  ;  that  said  Hunter  said  he  was 
willing  to  do  that ;  that  plaintiff  was  dissatisfied ;  that  witness, 
then  and  there  continuing  the  conversation,  in  the  presence  of 
tiie  said  Hunter,  and  speaking  in  the  same  tone  as  in  the  previ- 
ous part  of  the  conversation,  and  standing  near  to  the  said 
Hunter  as  before,  told  the  plaintiff  that  he  must  try  and  get 
along  with  the  $  400  for  the  first  year,  and  that  afterwards,  when 
Hunter  should  ascertain  the  value  of  the  services,  he  would  pay 
him  accordingly ;  that  said  Hunter  made  no  comment  on  the 
last  statement ;  that  said  plaintiff  thereupon  acquiesced,  and 
entered  upon  the  duties  of  said  clerkship.  And  further  proved 
by  another  witness,  that  during  the  said  first  year,  the  plaintiff 
complained  to  the  witness  of  the  insufficiency  of  the  salary; 
that  witness  thereupon  saw  and  had  a  conversation  with  Hunter 
on  the  subject ;  that  he  could  not  recollect  the  language  of  said 
Hunter,  but  it  was  to  the  effect  that  if  he  gave  plaintiff  more 
now  he  would  waste  it ;  and  other  remarks  which  he  could  not 
distinctly  repeat,  but  all  which  left  the  clear  impression  on  the 
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mind  of  the  witness  tliat  after  the  said  first  year  the  plaintifT 
was  to  be  better  compensated ;  that  the  witness  reported  the 
conversation  to  the  plaintiff.  Another  witness,  Smith  Minor,  a 
brother  of  the  plaintiff,  deposed  tliaf  the  witness  had  a  conver- 
sation with  Hunter  in  the  year  1843  or  1844,  in  which  he  told 
Hunter  that  the  plaintiff  had  not  been  to  see  witness  for  ten 
years ;  that  the  plaintiff  had  given  as  a  reason  that  he  could  not 
get  enough  money  from  said  Hunter  to  hire  a  horse  to  ride  to 
the  country,  where  witness  resided,  in  Fairfax  county,  Virghua. 
That  said  Hunter  spoke  in  the  highest  terms  of  the  plaintiff's 
services,  and  of  his  integrity  and  industry ;  said  that  lie  owed 
his  fortune  to  the  plaintiff,  and  that  plaintiff  had  made  him  from 
70  to  9 100,000,  and  other  words  to  this  effect ;  and  said  that  he, 
Hunter,  was  keeping  all  he  could  back  from  the  plaintiff  for 
a  rainy  day,  and  to  support  him  in  his  old  age.  And  further 
proved  by  the  evidence  of  Chief  Judge  Cranch,  of  Marshal 
Wallach,  Marshal  Hoover,  and  John  A.  Smith,  clerk,  and  others, 
that  the  plaintiff's  services  were  well  worth  the  amount  claimed, 
(to  wit,  $  800  per  annum,)  and  by  said  ex-Marshal  Walladi  and 
Marshal  Hoover,  that  they  respectively  paid  plaintiff  91,000  per 
annum  for  similar  services,  and  for  the  discharge  of  the  same 
duties  which  he  had  rendered  and  discharged  in  the  time  of 
their  said  predecessor.  Hunter.  And  further  gave  evidence  tend- 
ing to  show  that  the  said  office  of  marshal,  during  the  time  the 
said  Hunter  had  held  the  same,  was  very  profitable,  and  that  said 
Hunter  had  amassed^a  considerable  fortune  therefrom." 

An  account  was  also  given  in  evidence  by  which  it  appeared 
that  Minor,  as  clerk,  had  for  the  first  year  credited  payments  at 
Uie  specific  sum  of  400  dollars ;  but  that,  afterwards,  the  credits 
were  at  irregular  intervals,  and  usually  of  small  sums  —  some- 
times covering  400  dollars  in  the  year ;  but  often  falling  short 
of  this  amount.  The  account  has  the  appearance  of  an  open 
and  running  account. 

The  court  was  asked  to  charge  the  jury,  on  part  of  the.  de- 
fendant, that  if  they  believed  the  plaintiff  entered  on  the  service 
upon  an  agreement  for  400  dollars  salary  for  that  year,  and  con- 
tinued in  it  from  1834  to  1848,  and  during  all  the  time,  from 
time  to  time,  received  from  Hunter  in  full  at  that  rate  for  the 
whole  service,  then  the  plaintiff  is  not  entitled  to  recover.  This 
instruction  was  given. 

The  principal  instruction  demanded  and  refused  was,  that 
there  was  no  evidence  legally  competent  from  which  the  jury 
could  infer  that  there  was  any  agreement  between  Hunter  and 
Minor,  upon  other  terms  than  for  the  payment  of  the  services  at 
the  rate  of  400  dollars  per  annum. 

Another  instruction  was  asked  and  refused,  assuming  for  the 
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defendant  that  Minor  was  bound  to  give  Hunter  notice  that 
more  than  1 400  was  claimed  after  the  expiration  of  the  first  year, 
before  he  could  be  allowed  a  higher  rate  of  compensation. 

As  the  case  depended  on  proof  of  a  promise,  (arising  by  im- 
plication,) on  the  fact  that  Hunter  assented  to  tlie  proposition 
made  by  Daniel  Minor  to  the  plaintiff  below,  no  proof  of  further 
notice  could  be  required ;  so  that  the  controversy  must  be  limited 
to  the  instruction  first  refused. 

This  instruction,  if  given,  would  have  taken  the  case  from  the 
jury  by  rejecting  the  entire  evidence  as  legally  incompetent, 
except  such  as  established  the  special  contract. 

There  was  evidence  from  which  the  jury  might  infer  a  promise 
on  part  of  Hunter  to  further  compensate  ']£nor ;  and  it  was 
the  duty  of  the  circuit  court  to  leave  the  fact  to  the  jury :  indeed, 
the  first  instruction  which  was  given  went  to  the  limit  of  the 
court's  power  in  its  bearing  on  the  facts ;  the  jury  being  told 
that  if  uiey  found  the  plaintiff  was  to  receive  400  dollars  for  the 
first  year's  service,  and  had  received  at  that  rate  for  the  whole 
period,  then  the  plaintiff  was  not  entitled  to  recover. 

It  is  ordered  that  the  judgment  of  the  circuit  court  be  affirmed. 


ISRABL    E[lNSMAN    AND     CaLYIN     L.     GoDDARD,     APPELLANTS,   V. 

Stephen  B.  Parkhubst. 

Where  there  was  an  aereemeDt  between  a  patentee  and  ah  assignee  that  the  latter 
ihonld  mannfactore  tiie  machinet  for  a  certain  time  and  upon  certain  terms,  it  is 
too  late  for  him,  when  called  upon  in  chancery  for  an  account,  to  deny  that  the 
patentee  was  the  original  inventor  of  the  thing  patented. 

Eyen  if  the  patent  were  inyalid,  yet  that  does  not  so  taint  with  illegality  the  sales  of 
the  machines  by  the  assignee,  as  to  affect  the  claim  of  the  assignor  to  an  accoant  of 
the  sales. 

The  agreement  that  one  only  of  the  parties  shonld  continue  the  mannfacture  was  not 
▼oid  as  being  in  restraint  of  trade. 

The  assignee  conld  not  legally  purchase  the  outstanding  claim  of  a  third  person, 
and  set  it  up  against  the  patentee  with  whom  he  had  an  existing  agreement,  in  the 
nature  of  a  copartnership.  j 

If  the  assignee  transfers  his  contract,  the  person  to  whom  he  tranfers  it  is  bound  by  tfie 
same  equities  which  existed  between  the  original  parties  to  the  contract,  haying  pur-, 
chased  with  a  fall  knowledge  of  the  state  of  things.  ^ 

If  the  report  of  the  master  was  incorrect,  exception  shonld  have  been  taken  to  it  in 
the  court  below.  It  cannot  be  examined  in  this  court ;  no  exception  haying  been 
taken. 

This  was  an  appeal  from  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court* 

YOL.  XVIII.  %5 
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It  was  argued  by  Mr.  Keller,  for  the  appellants,  and  Mr.  Gif- 
fordj  for  the  appellee. 

Mr.  Keller  made  ten  points. 

The  first  three  assailed  the  validity  of  Parkhnrst's  patent.  Tiie 
others  raised  the  following  questions :  — 

4.  Whether  the  agreement,  preventing  one  of  the  parties  from 
making  the  article  and  both  from  selling  it  under  a  certain  price, 
was  not  void  as  being  in  restraint  of  trade  and  against  public 
policy,  if  either  or  both  of  the  parties  knew  that  tlie  patent  was 
not  valid. 

The  5th,  6th,  and  7th  related  to  the  responsibility  of  Ood- 
^ard. 

The  8th.  Whether  Kinsman  and  Ooddard  were  responsible 
for  bad  debts,  provided  they  were  prevented  from  receiving  the 
money  by  the  interference  of  Parkhurst. 

The  9th  again  attacked  the  patent. 

The  10th.  Whether  Kinsman  and  Goddard  were  responsible, 
if  the  machines  which  they  made  did  not,  in  law  or  fact,  infringe 
the  letters-patent. 

Mr.  Gifford  made  eleven  points. 

The  first  related  to  the  propriety  of  entertaining  the  appeal 
at  all. 

The  2d,  8d,  and  4th.  That  the  agreements  between  the  par- 
ties fixed  their  relation  and  prescribed  their  rights  and  obliga- 
tions. 

5.  That  Kinsman  was  estopped  from  denying  the  validity  of 
the  patent. 

6.  That  Goddard,  having  come  in  under  the  agreement,  was 
in  the  same  situation  as  Kinsman. 

7.  That  the  machines  made  by  Kinsman  and  Goddard  were 
covered  by  the  patent. 

8.  That  Kinsman  had  made  enough  to  reimburse  himself  and 
fraudulently  refused  to  account  for  the  surplus. 

9.  That  Parkhurst  was  the  inventor  of  the  thing  patented. 

10.  That  he  never  obtained  a  single  feature  of  his  invention 
from  any  other  person. 

11.  That  he  had  always  acted  fairly. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the 
United  States  for  the  southern  district  of  New  York,  in  a  suit 
in  equity  brought  by  the  appellee,  Parkhurst,  against  the  appei* 
lants.  The  bill  states,  and  the  proofs  show,  that  Parkhurst, 
being  the  owner  of  letters-patent  for  improvements  in  the  ma- 
chine for  ginning  cotton  and  wool,  on  the  22d  of  May,  1845, 
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entered  into  a  written  agreement  with  Kinsman,  the  substance 
of  which  was,  that  Parkhurst  was  to  be  the  owner  of  two  thirds, 
and  Kinsman  of  one  third,  of  the  letters-patent ;  that  the  busi- 
ness of  manufacturing  and  selling  the  patented  machines  should 
be  carried  on  bj  the  parties  on  their  joint  account,  in  the  propor- 
tions of  two  thirds  and  one  third.  Kinsman  giving  his  personal 
attention  to  the  business,  and  advancing  a  sum  not  exceeding 
one  thousand  dollars  for  the  purchase  of  machinery,  stock,  <fec., 
for  which  advance  he  was  to  be  repaid  out  of  the  first  profits 
of  the  business.  Kinsman  was  to  pay  Parkhurst  two  thousand 
dollars  in  cash,  and  give  his  note  for  one  tliousand  dollars,  pay- 
able in  sixty  days.  Under  this  agreement,  the  manufacture  and 
sales  of  the  machines  were  begun  and  carried  on  until  the  9th 
day  of  February,  1846,  at  which  time  the  parties  entered  into 
a  new  agreement,  the  substantial  part  of  wliich  was  as  fol- 
lows:— 

"  Whereas  the  party  of  the  first  part  has  advanced  moneys, 
and  become  responsible  for  various  sums  of  money  which  have 
been  expended  in  getting  up  machinery,  and  tools,  and  stock, 
&c.,  for  the  manufacture  of  burning  and  carding  machines,  which 
were  invented  by  the  said  Parkhurst ;  one  third  part  of  which 
he  sold  and  assigned  to  the  party  of  the  first  part :  Now,  there- 
fore, the  party  of  the  first  part,  in  consideration  of  one  dollar  in 
hand  paid  by  the  party  of  the  second  part,  the  receipt  whereof  is 
hereby  acknowledged,  hereby  covenants  and  agrees,  that,  as  soon 
as  the  profits  which  have  accrued,  and  which  may  hereafter 
arise,  from  the  manufacture  and  sale  of  the  said  machines,  so 
invented  by  the  party  of  the  second  part,  and  so  made  and  sold 
by  the  party  of  the  nrst  part,  shall  be  sufficient  to  pay  all  legal 
demands  for  the  purchase  of  machinery,  tools,  &c.,  &c.,  and 
other  expenses  incurred  by  said  party  of  the  first  part,  then  he, 
the  said  party  of  the  first  part,  shall  and  will  discontinue  the 
manufacture  and  sale  of  said  machines,  invented  as  aforesaid, 
and  that  all  machines  which  he  shall  manufacture  and  sell  after 
this  date  should  not  be  sold  for  a  less  profit  than  one  hundred 
dollars  each,  and  that  he  will  be  accountable  for  one  hundred 
dollars  profit  on  each  and  every  machine  made  and  sold  from 
tins  day,  unless  he  has  the  written  consent  of  the  party  of  the 
second  part  to  sell  at  a  less  price.'' 

^'  The  party  of  the  second  part,  in  consideration  of  one  dollar 
to  him  in  hand  paid  by  the  party  of  the  first  part,  the  receipt 
whereof  is  hereby  acknowledged,  and  also  in  consideration  of 
the  agreements  aforesaid,  hereby  covenants  and  agrees  with  the 
party  of  the  first  part,  tliat  he  will  go  on  and  manufacture  the 
machines  aforesaid  as  soon  as  the  party  of  the  first  part  discon- 
tinues the  same,  and  that  he  will  not  sell  any  machine  for  a  less 
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profit  than  one  Imindred  dollars,  without  the  written  consent  of 
the  party  of  the  first  part,  and  that  he  will  pay  over  to  the  party 
of  the  first  part  one  third  part  and  share  of  the  said  profits  upon 
all  machines  which  he  mokes  and  sells  hereafter,  and  that,  for 
any  machines  which  he  may  manufacture,  or  have  manufac- 
tured, before  the  discontinuing  of  the  building  of  the  same  by 
the  party  of  the  first  part,  shall  be  subject  to  the  same  restric- 
tions of  selling  for  at  least  one  hundred  dollars  profit  on  each 
machine,  one  third  of  which  shall  be  paid  to  the  party  of  the  first 
part." 

The  original  and  supplemental  bills  aver,  that  under  this 
agreement  Kinsman  prosecuted  the  business,  and  not  only  re- 
imbursed himself  for  the  cost  of  the  machinery,  tools,  &c.,  and 
all  his  other  advances,  but,  in  violation  of  his  agreement,  con- 
tinued the  manufacture  and  sale  of  the  machines,  so  as  to  re- 
ceive large  profits,  of  which  it  prays  an  account,  and  also  an  in- 
junction to  restrain  the  further  making  or  vending  of  the  ma- 
chines in  violation  of  the  agreement.  A  temporary  injunction 
was  applied  for  and  obtained  on  the  third  day  of  July,  1847. 
On  the  29th  day  of  June,  1847,  Kinsman  made  a  transfer  to  the 
appellant,  Goddard,  who  was  then  a  clerk  in  his  employment, 
of  the  tools,  stock,  £c.,  used  in  the  manufkcture;  and,  after 
Kinsman  was  enjoined,  the  business  was  carried  on  in  Goddard's 
name.  A  supplemental  bill  was  then  filed,  making  Goddard  a 
party,  charging  him  with  notice  of  all  the  complainant's  rights 
at  the  time  of  the  transfer  to  him,  alleging  the  transfer  itself  to 
have  been  only  colorable,  and  praying  an  account  and  decree  as 
against  him  and  Kinsman.  The  circuit  court  made  an  interloc- 
utory decree,  declaring  Parkhurst's  right  to  an  account,  referring 
the  cause  to  a  master,  to  take  and  state  the  accounts,  directing 
the  master,  in  taking  thp  accounts,  to  ascertain  and  report  the 
number  of  machines  made  and  sold  by  Kinsman  and  Goddard, 
or  either  of  them ;  the  advances  made  by  Kinsman  and  God- 
dard, or  either  of  them ;  and  charging  a  profit  of  one  hundred 
dollars  on  each  machine  sold. 

The  master  reported;  and  his  report,  not  bein^  excepted  to 
was  confirmed,  and  a  final  decree  made,  that  Kinsman  and 
Goddard  should  pav  to  the  complainant  the  amount  reported  by 
the  master  to  be  due  from  them.  From  this  decree  the  appeal 
now  before  us  was  taken. 

The  principal  objection  made  by  the  appellants  to  the  decree 
of  the  court  below  is  that  Parkhurst  was  not  the  original  and 
first  inventor  of  the  thing  patented.  We  are  not  satisfied  that 
this  is  made  out.  But  we  have  not  found  it  necessary  to  come 
to  a  decided  opinion  upon  this  point,  because  we  are  all  of 
opinion  that,  under  the  agreement  of  the  ninth  of  February, 
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1846,  the  invalidity  of  the  patent  would  not  afford  a  bar  to  the 
complainant's  right  to  an  account.    Having  actually  received 

!>ronts  from  sales  of  the  patented  machine,  which  profits  the  de- 
endants  do  not  show  have  been  or  are  in  any  way  liable  to  be 
affected  by  the  invalidity  of  the  patent,  its  validity  is  immaterial. 
Moreover,  we  think  the  defendants  are  estopped  from  alleging 
that  invalidity.  They  have  made  and  sold  these  macliiues 
under  the  complainant's  title  and  for  his  account ;  and  they  can 
no  more  be  allowed  to  deny  that  title  and  retain  the  profits  to 
their  own  use,  than  an  agent,  who  has  collected  a  debt  for  his 
principal,  can  insist  on  keeping  the  money,  upon  an  allegation 
that  the  debt  was  not  justly  due. 

The  invalidity  of  the  patent  does  not  render  the  sales  of  the 
machine  illegal,  so  as  to  taint  with  illegality  the  obligation  of 
the  defendants  to  account.  Even  where  money  has  been  re- 
ceived, either  by  an  agent  or  a  joint  owner,  by  force  of  a  contract 
which  was  illegal,  the  agent  or  joint  owner  cannot  protect  him* 
self  from  accounting  for  what  was  so  received,  by  setting  up  the 
illegality  of  the  transaction  in  which  it  was  paid  to  him.  Thus 
where  a  vessel  engaged  in  an  illegal  trade  carried  freight  which 
came  into  the  hands  of  one  of  the  part  owners,  and  on  a  bill 
filed  by  the  other  part  owner  for  an  account,  the  defendant  re« 
lied  on  the  illegality  of  the  trade,  but  it  was  held  to  be  no  de- 
fence. Sharp  V.  Taylor,  2  Phil.  Ch.  R.  801.  So  in  Tenant  v. 
Elliot,  1  B.  <&  P.  8,  the  defendant,  an  insurance  broker,  having 
effected  an  illegal  insurance  for  the  plaintiff,  and  received  the 
amount  of  a  loss,  endeavored  to  defend  against  the  claim  of  his 
principal  by  showing  the  illegality  of  the  insurance,  but  the 
plaintifif  recovered.  See  also  McBlair  is  Gibbes,  17  How.  236. 
•  Here,  however,  as  already  observed,  there  was  no  illegality ;  it 
is  simply  a  question  of  failure  of  title,  and  as  that  does  not 
appear  in  any  manner  to  have  affected  the  profits  which  the  de- 
fendants received,  there  can  be  no  ground  to  allow  it  to  be  shown 
in  defence.  Bartlett,  ad'r,  v,  Holbrook,  1  Gray's  R.  114  ;  Wilder 
V.  Adams,  2  Wood.  &  Minot,  329,  are  in  point. 

Similar  views  are  decisive  against  the  objection  that  this  was 
a  contract  in  restraint  of  trade.  It  was  certainly  competent  for 
two  persons,  being  joint  owners  of  letters-patent,  whether  valid 
or  invalid,  to  enter  into  a  copartnership  for  the  manufacture  and 
sale  of  the  patented  machines,  and  to  stipulate  that  one  of  them 
should  alone  conduct  the  business.  This  was  a  provision  for 
the  prosecution  of  the  business  in  a  particular  mode,  and  not  for 
its  restraint.  It  is  a  very  common  and  not  an  illegal  stipulation 
in  partnership  articles,  that  neither  partner  shall  carry  on  that 
business  for  which  the  partnership  is  formed,  outside  of  the 
partnership  and  for  his  own  account.     Besides,  if  the  contract 

25* 
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to  refrain  from  the  manufacture  could  not  be  enforced,  as  being 
against  public  policy,  this  would  afford  no  answer  to  a  claim  for 
an  account  of  profits  actually  realized  by  prosecuting  the  busi- 
ness, there  being  no  connection  between  the  illegal  stipulation 
and  the  profits  of  the  business. 

It  was  insisted  by  the  appellants  that  they  did  not  act  under 
the  complainant's  title,  but  under  some  right  acquired  from  one 
Sargent.  We  are  not  satisfied  that  Sargent  had  even  an  in- 
choate right  to  a  patent  for  the  machines  which  the  appellants 
made  and  sold.  But  even  if  he  had,  the  defendant,  Kinsman, 
could  not  secretly  acquire  the  outstanding  right  of  Sargent,  if 
any,  and  set  it  up  against  his  joint  owner,  Parkhurst,  in  deroga- 
tion of  his  rights  under  the  agreement  of  the  9th  of  February, 
which  Kinsman  entered  into  with  knowledge  of  this  alleged  title 
of  Sargent ;  and  Goddard  is  bound  by  the  same  equities,  for  he 
not  only  purchased  pendente  liUy  and  with  actual  notice  of  the 
suit,  but  we  are  satisfied  the  sale  to  him  was  made  to  enable 
Kinsman  to  attempt  to  evade  the  injunction. 

The  appellant,  Goddard,  objects  that  he  has  been  charged  by 
the  final  decree,  jointly  with  Kinsman,  for  the  profits  on  sales  of 
machines  made  before  the  transfer  to  him  by  Kinsman.  If  this 
be  so,  it  arises  from  the  report  of  the  master,  who  was  directed 
by  the  interlocutory  decree  to  report  the  sales  made  by  Kinsman 
and  Goddard,  or  either  of  them,  and  the  advances  and  expendi- 
tures of  them,  or  either  of  them. 

If  his  report  was  in  this  or  any  other  particular  erroneous,  it 
was  incumbent  on  the  defendants  to  have  pointed  out  the  error 
by  an  exception  filed  pursuant  to  the  rules  of  the  court  on  that 
subject.  But  no  exception  was  filed,  the  report  was  confirmed, 
and  the  final  decree  was  drawn  up  and  entered  without  objection 
by  the  appellant,  Goddard,  reciting  that  it  appears  by  the  report 
of  the  master  that  the  sum  of  $  23,220^A  is  due  and  owing  by 
Kinsman  and  Goddard  to  Parkhurst,  and  thereupon  proceeds  to 
decree  them  to  pay  that  sum.  When  a  motion  to  dismiss  the 
appeal  was  made  at  a  former  day,  on  the  ground  that  the  mas- 
ter's report  not  having  been  excepted  to,  and  the  appellants  not 
having  objected  to  the  final  decree,  there  was  nothing  open  on 
this  appeal,  the  appellant's  counsel  declared  that  the  appeal  was 
designed  only  to  review  the  interlocutory  decree  which  had  de- 
cided the  merits  of  the  cause,  and  that,  unless  error  was  found 
therein,  there  was  no  ground  for  the  appeal.  The  motion  to 
dismiss  the  appeal  was  overruled,  the  court  being  of  opinion 
that  it  was  open  to  the  appellants  to  review  the  decision  made 
by  the  interlocutory  decree.  But  the  interlocutory  decree  does 
not  direct  the  master  to  charge  Goddard  and  Kinsman  jointly 
with  profits  on  sales  made  by  Kinsman  alone,     if  the  master 
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put  8Qch  an  interpretation  on  the  decree,  it  was  an  erroneous 
interpretation,  and  should  have  been  brought  before  the  court 
below  by  an  exception.  It  is  too  late  to  object  to  it  here,  for 
the  first  time. 

The  appellants  also  insist  that  they  were  charged  with  profits 
not  actually  received,  by  reason  of  the  failure  of  the  purchaser 
to  pay,  and  other  causes.  But  this  was  in  accordance  with  the 
agreement  of  the  9th  of  February,  which  stipulates  that  Kins- 
man shall  be  accountable  for  one  hundred  dollars  profit  on  each 
machine  made  and  sold  by  him.  By  force  of  this  stipulation, 
he  and  Goddard,  who  acted  with  him  under  this  agreement,  took 
the  risk  of  bad  debts.  It  appears,  from  the  master's  report,  that 
evidence,  tending  to  show  that  some  of  these  losses  were  attribut- 
able to  the  interference  of  Parkhurst,  was  offered  to  the  master 
and  rejected  by  him.  But,  no  exception  having  been  taken  to 
bring  this  point  before  the  circuit  court,  it  is  not  open  here. 

We  have  considered  all  the  objections  to  the  decree  of  the 
circuit  court,  and,  finding  them  untenable,  we  order  the  decree 
to  be  affirmedi  with  damages  and  costs. 


James  L.  Ransom,  Plaintiff  in  Error,  v.  William  Winn  and 
Isabella  Davis,  Administrators  of  Thomas  J.  Davis,  de- 
ceased. 

Where  a  petition  is  filed  in  a  coart  of  chancery  hT  a  creditor,  praying  to  he  admitted 
as  a  party  complainant  in  a  sait  then  existing,  bat  the  natar6  of  the  original  soit  if 
not  made  to  appear,  the  proceeding  is  irregular,  and  cannot  be  sustained. 

Where  a  chancery  suit  inTolves  matters  of  account,  the  action  of  a  master  should  be 
had  in  the  inferior  court,  and  the  itenu  admitted  or  rejected  should  be  stated,  so 
that  exception  may  be  taken  to  the  particular  items  or  class  of  items,  and  such  a 
case  should  be  brought  before  this  court  on  the  rulings  of  the  exceptions  by  the 
drcuit  court. 

Tms  case  was  brought  up  by  appeal  from  the  circuit  court  of 
the  United  States  for  the  District  of  Columbia,  holden  in  and 
for  the  county  of  Washington. 

Ransom  filed  a  petition  in  a  cause  then  pending  in  the  circuit 
court  of  the  District  of  Columbia,  and  all  that  the  record  ex- 
hibited with  respect  to  said  cause  was  its  tide,  namely :  — 

William  S.  Herrman  v.  Isabella  Davis  and  Thomas  Winn, 
administrators,  Ignatius  T.  Davis,  Francis  B.  R.  Davis  et  al., 
heirs  at  law  of  Thomas  J.  Davis,  deceased.    In  chancery. 

But  upon  what  ground  Herrman  filed  a  bill  against  the  ad- 
ministrators and  heirs  of  Davis,  the  record  did  not  show.  The 
subsequent  proceedings  are  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  TV,  S.  Coz^  for  the  appellant,  and  Mr. 
Davis,  for  the  appellees. 
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Mr.  Justice  McLEAN  delivered  the  opinion  of  tlie  court. 

This  is  an  appeal  from  the  circuit  court  of  the  United  States 
for  the  District  of  Columbia. 

The  proceedings  on  which  the  appeal  was  taken  were  had  on 
a  petition  of  the  appellant,  Ransom,  in  the  circuit  court  of  the 
District,  stating  that  he  was  the  creditor  of  the  intestate  for 
$8,113.48,  a  balance  due  on  merchandise  furnished,  and  other 
matters  of  account.  An  account  was  filed  with  the  petition, 
showing  the  items  charged,  and  he  prayed  to  be  made  a  party 
in  a  suit  pending ;  and  he  adopts  the  allegations  and  prayers  of 
the  bill,  and  calls  upon  the  defendants  to  answer,  &c. 

No  answer  was  filed  by  the  defendants,  nor  does  any  part  of 
the  original  bill  to  which  reference  is  made,  or  any  proceeding  in 
that  suit,  appear  on  the  record. 

An  account  is  stated  of  the  value  of  produce  purchased  by 
Ransom,  and  forwarded  to  Thomas  J.  Davis,  and  priced  as  of  the 
28th  May,  1847,  which,  in  the  whole,  amounted  to  $  31,879.80. 
The  entire  expenditure  in  purchasing  the  produce,  including 
losses,  amounted  to  the  sum  of  $21,280.43,  leaving  a  profit  of 
910,599.87.  A  further  account  is  stated  in  det^ail  of  purchases 
of  grain  amounting  to  a  largo  sum.  An  auditor  was  appointed 
by  the  court,  who,  in  a  long  report,  states  the  correspondence 
between  Ransom  and  Davis,  which  conduces  to  show  that  Ran- 
som was  engaged  in  purchasing  wheat  and  other  grain,  to  be 
forwarded  to  Davis,  who  owned  a  mill  in  Georgetown.  Excep- 
tions were  taken  to  the  report  of  the  auditor,  and  the  court 
ordered  that  the  cause  be  again  referred  to  him,  with  instruc- 
tions to  take  such  testimony  as  may  be  offered  by  Ransom,  on 
the  points  mentioned  in  his  affidavit  filed  in  the  cause ;  and  that 
he  report  to  this  court,  as  soon  as  convenient,  the  substance  of 
such  testimony,  and  what  changes,  if  any,  such  additional  testi- 
mony may  render  proper  in  the  report  heretofore  made  by  said 
auditor  in  reference  to  said  claim. 

The  auditor  returned  the  additional  testimony  which  he  took, 
but  made  no  alteration  in  his  former  report.  It  was  admitted  in 
the  argument  that  the  estate  of  Davis  was  insolvent,  and  the 
object  of  Ransom  seemed  to  be,  to  enforce  his  claim  against  the 
estate  of  Davis  in  preference  to  other  creditors. 

From  the  -record,  the  nature  of  the  suit,  in  which  Ransom 
prayed  to  become  a  party,  does  not  appear.  It  may  have  been 
a  suit  by  other  creditors,  but  no  notice  is  taken  of  them  in  the 
subsequent  proceeding,  nor  is  there  any  pleading  except  the  peti- 
tion to  be  made  a  party.  This  proceeding  is  irregular,  and  can- 
not be  sustained.  The  exceptions  to  the  report  of  the  auditor 
were  overruled  by  the  circuit  court,  and  the  petition  of  Ransom 
was  dismissed. 
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Where  a  chancery  suit  involYes  matters  of  account,  the  action 
of  a  master  should  be  had  in  the  inferior  court,  and  the  items 
admitted  or  rejected  should  be  stated,  so  that  exception  may  be 
taken  to  the  particular  items  or  class  of  items,  and  such  a  case 
should  be  brought  before  this  court  on  the  rulings  of  the  excep- 
tions by  the  circuit  court. 

The  bill  is  dismissed  at  the  plaintiff's  costs,  without  prejudice. 


John  Doe,  ex  dem.  Jamxs  B.  MoCall,  Henbt  V.  MgOall,  and 
Mart  Sidney  McGall,  Plaintiffs  in  Ebboe  v.  Wiluard 
Cabpenteb  and  John  A.  Reitz.* 

Where  there  was  a  decree  of  a  court  of  chancery  for  the  partition  of  real  estate,  an 
agreement  to  dtyide  which  had  been  previonslj  made,  bat  one  of  Uie  parties  to  the 
agreement  had  conTejed  all  his  interest  in  the  estate  to  one  of  the  complainants, 
and  died  before  deeds  of  partition  were  executed,  and  the  bill  was  filed  against  his 
heiis  simply  for  partition,  the  decree  of  the  court  and  deeds  executed  under  it  only- 
operated  upon  the  parties  jointly  interested  in  the  property. 

Two  of  the  heirs  were  non-residents,  and  did  not  appear ;  the  third  was  an  infant 

Therefore,  in  an  action  of  ejectment  by  the  heirs,  eyidence  was  admissible  to  show 
that  the  deed  from  their  ancestor  bad  been  obtained  by  fraud.  The  proceedings  in 
chancery  did  not  involve  this  question,  nor  was  it  adjudicated  upon  by  the  court 

Nor  is  die  question  of  fraud  appropriate  to  the  proceeding  in  partition ;  if  raised,  the 
proceedings  are  usually  suspended,  and  the  question  sent  to  a  court  of  law. 

The  recitals  in  the  deeds  of  partition  have  no  binding  force  beyond  what  is  derived 
from  the  decree. 

Thedefendants  were  jointiy  interested  with  the  complainants  in  one  parcel  embraced 
in  the  partition  suit  The  ancestor  having  conveyed  away  the  property  covered  by 
the  deed  alle^  to  have  been  fraudulently  obtained,  the  heirs  had  no  interest  in  the 
partition  of  it 

Tbeee  proceedings  being  in  rem^  only  operated  in  respect  to  the  title  as  against  them» 
upon  that  part  of  the  property  in  which  they  had  a  joint  interest 

This  case  was  brought  up,  by  writ  of  error,  from  the  circuit 
court  of  the  United  States  for  the  district  of  Indiana. 

It  was  an  ejectment,  brought  by  the  McGalls  against  Car- 
penter and  Reitz,  to  recover  six  blocks,  seventy-two  lots,  and 
one  half  block,  in  Lamasco  city,  in  the  county  of  Vanderburgh, 
in  the  State  of  Indiana,  of  which  blocks  and  lots  Carpenter  and 
Beitz  were  in  possession. 

The  claim  of  the  plaintiffs  was  founded  upon  the  following 
circumstances :  — 

Prior  to  the  21st  of  March,  1840,  certain  persons  were  pos- 
sessed of  the  city  of  Lamasco,  and  also  of  the  soutlieast  quarter 
of  section  28,  in  town  6,  south  of  range  11,  west ;  consisting  of 


*  Mr.  Justice  Curtis,  apprehending  that  one  of  his  connections  was  interested  in 
the  snbject-matter  of  this  case,  did  not  sit  therein. 
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160  acres.  They  owned  this  property  in  the  following  propor- 
tions, namely:  — 

John  Law,  1 ;  William  H.  Law,  | ;  Boston  and  Indiana  Land 
Company,  ^ ;  Lucius  H.  Scott,  | ;  James  B.  McCall,  |. 

On  the  21st  of  March,  1840,  the  proprietors  (the  Boston  Land 
Company  subsequently  acquiescing)  signed  an  agreement,  under 
seal,  to  divide  the  town  lots  and  also  the  quarter  section  amongst 
them.  The  town  lots  were  divided  into  eight  subdivisions, 
whereof  each  proprietor  of  f  had  two,  and  the  quarter  section 
was  also  divided  into  eight  parts,  allotted  in  the  same  proportion. 

Before  deeds  of  partition  could  be  exchanged,  McCall  sold 
and  conveyed  to  Hugh  Stewart  all  his  undivided  interest  in  the 
town  property,  without  including  his  share  in  the  quarter  sec- 
tion. This  deed  purported  to  be  executed  on  18th  June,  1840. 
It  was  not  in  the  record,  being  offered  in  evidence  upon  the  trial, 
but  rejected. 

Shortly  after  the  execution  of  this  deed  to  Stewart,  McCall 
died,  leaving  three  infant  children,  two  of  whom  were  non-resi- 
dents of  the  State,  the  lessors  of  the  plaintiff  in  error.  These 
children  thus  became  the  unquestioned  heirs  of  their  father's 
interest  in  the  quarter  section,  which  was  not  included  in  the 
deed  to  Stewart 

In  order  to  bring  about  a  partition,  regularly,  two  bills  ought 
to  have  been  filed :  one  for  the  partition  of  the  town  property,  in 
which  the  interest  of  the  father  of  the  infants  appeared  to  be 
held  entirely  by  Stewart,  they  themselves  having  none  ;  and  the 
other  by  their  co-tenants  in  the  quarter  section  in  which  Stewart 
had  no  interest,  and,  therefore,  should  not  have  been  a  party. 

It  so  happened,  however,  that  at  the  March  term,  1842,  of  the 
Vanderburgh  circuit  court,  a  bill  was  filed  by  John  Law,  Wil- 
liam H.  Law,  Lucius  H.  Scott,  and  Hugh  Stewart,  in  their  own 
right,  and  also  the  trustees  of  the  Boston  Land  Company.  The 
nature  of  the  bill  and  the  proceedings  under  it  are  stated  in  the 
opinion  of  the  court ;  as  are  also  the  proceedings  m  the  eject- 
ment which  gave  rise  to  the  case  now  tinder  consideration. 

It  was  submitted  on  printed  arguments  by  Mr.  Dunn^  for  the 
plaintiffs  in  error,  and  Mr.  Baker,  for  the  defendants. 

Mr.  Justice  NELSON  delivered  tlie  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United  States 
for  the  district  of  Indiana. 

The  suit  in  the  court  below  was  an  action  of  ejectment  by 
the  plaintiffs  to  recover  the  possession  of  certain  town  lots  in 
the  city  of  Lamasco.  They  proved  on  the  trial,  that  their  fa- 
ther, James  B.  McCall,  was  the  owner  of  an  undivided  fourth 
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of  a  certain  part  of  said  city,  and  had  been  in  the  possession  of 
the  same,  and  died  in  1840;  and  that  they  were  his  heirs  at 
law. 

The  defendants  set  up,  in  bar  of  the  action,  certain  proceed- 
ings in  partition,  embracing  the  premises  in  question,  in  the  cir- 
cuit court  of  the  fourth  judicial  district  of  Indiana. 

The  bill  in  partition  was  filed  by  the  ^tenants  in  common  of 
the  town  lots  with  McGall  in  his  lifetime,  against  his  children 
and  heirs,  the  present  plaintiffs.  The  two  sons  were  non-resi- 
dents of  the  State,  at  the  time,  and  did  not  appear  or  answer 
to  the  bill.  The  daughter  was  a  resident  of  the  State,  and  was 
served  personally  with  the  subpoena.  She  and  the  younger 
brother  were  under  age,  for  whom  guardians  ad  litem  were 
appointed  by  the  court. 

The  bill,  after  setting  out  the  interests  of  the  respective 
tenants  in  common,  and  that  partition  had  been  agreed  upon 
between  them,  describing  particularly  the  manner  in  which  the 
partition  was  to  be  made,  and  the  portions  assigned  to  each  in 
the  arrangement,  charges,  that  after  the  agreement,.  J.  6.  McGall 
sold  and  conveyed  all  his  undivided  interest,  to  wit,  one  undi- 
vided fourth  part  of  the  town  property,  to  Hugh  Stewart  for  the 
sum  of  $11,500,  and  that  shortly  afterwards,  and  before  he  exe- 
cuted deeds  of  partition,  according  to  the  agreement,  departed 
this  life,  leaving  three  children,  his  heirs  at  law,  James  B.  McCall, 
non-resident  of  this  State,  and  Henry  McCall,  also  a  non-resident, 
and  Mary  S.  McCall,  who  are  infants  under  the  age  of  twenty- 
one  years.  The  bill  further  charges,  that  the  several  proprietors, 
including  Stewart,  the  grantee  of  McCall,  had  already  inter- 
changed deeds  of  partition,  according  to  the  agreement,  or  were 
ready  to  do  so ;  and  that  they  were  ready  to  execute  to  the  heirs 
deeds  of  all  tlieir  right  to  subdivision  No.  8  and  6  of  the  south- 
east quarter  of  section  twenty-three,  in  town  6,  and  of  all  other 
portions  to  which  the  heirs  were  entitled ;  and  then  closes  by 
stating,  that,  inasmuch  as  your  orators  are  unable  to  obtain  relief 
in  the  premises,  except  by  an  interposition  of  the  court  of  chan- 
cery, they,  for  the  purpose  of  perfecting  their  several  titles  to 
their  respective  portions  of  said  property,  pursuant  to  the  agree- 
ment in  partition,  pray  that  the  heirs  be  made  defendants ;  that 
a  guardian  ad  litem  be  appointed  for  the  two  infant  heirs,  that 
they  may  answer  the  bill ;  and  if  the  same  should  be  found  true, 
that  the  court  would  appoint  three  commissioners  to  make  deeds 
of  partition,  &c. 

The  bill  was  taken  as  confessed  against  the  adult  heir,  and 
against  the  others  upon  the  answer  put  in  by  the  guardian ;  no 
proof,  for  aught  that  appears,  having  been  given.  The  court 
decreed  that  the  prayer  of  the  complainants  be  granted ;  and 
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that  C.  D.  Bourne,  C.  Baker,  and  J.  E.  BIythe  be  commissioners 
to  make  deeds,  <fec.,  to  the  complainants,  agreeably  to  the  parti- 
tion mentioned  in  the  bill,  and  pursuant  to,  and  agreeable  with 
the  said  sale  and  conveyance  made  by  James  B.  McCall,  deceased, 
of  his  undivided  interest  in  said  town  property,  to  the  complain- 
ant, Hugh  Stewart. 

Deeds  were  executed  in  pursuance  of  the  directions  in  tlie 
decree,  and  reported  to  the  court  and  confirmed. 

It' appeared  that  McCall,  besides  being  a  joint  owner  in  the 
town  property  which  he  had  conveyed  to  Stewart,  also  owned, 
jointly  with  the  complainants,  (except  Stewart,)  one  fourth  of 
the  southeast  quarter  of  section  No.  28,  township  6,  adjoining 
the  town,  and  which  descended  to  his  heirs  and  was  embraced  in 
the  bill  of  partition. 

The  counsel  for  the  plaintiffs,  when  this  record  of  partition 
was  offered  in  evidence  by  the  defendants,  objected  to  the  ad- 
mission, on  the  ground  that  the  decree  was  void  for  want  of 
jurisdiction  of  the  court;  and  also  for  fraud  apparent  on  the 
face  of  the  proceedings.  The  objection  was  overruled.  It  ap- 
peared that  the  defendants  claim  title  from  Stewart,  the  grantee 
of  McCall. 

They  then  rested,  and  the  counsel  for  the  plaintiffs  then  pro- 
duced and  read  the  conveyance  from  their  father  to  Stewart 
mentioned  in  the  bill  of  partition,  and  offered  to  prove  that  the 
conveyance  was  obtained  by  fraud  on  the  part  of  Stewart,  and 
also,  that,  at  the  time  of  its  execution,  their  father  was  of  un- 
sound mind  and  incapable  of  making  a  valid  contract ;  that  said 
unsoundness  was  well  known  to  Stewart,  and  that  he  took  ad- 
vantage of  it  in  obtaining  the  deed  ;  that  the  consideration  of 
911,500  mentioned  was  never  paid,  that  $6,000  in  depreciated 
state  scrip  was  all  that  was  ever  paid  or  agreed  to  be  paid,  and 
that  the  defendants  purchased  of  Stewart  with  full  knowledge  of 
all  the  facts ;  that  the  real  estate  purported  to  be  conveyed  by  the 
deed  was  worth  at  the  time  at  least  $  20,000. 

To  all  which  evidence  the  defendant's  counsel  objected,  on 
the  sole  ground  that  the  plaintiffs  were  barred  by  the  record  of 
the  proceedings  in  partition,  which  objection  was  sustained  by  the 
court,  and  tlie  evidence  excluded. 

The  junr,  under  the  direction  of  the  court,  rendered  a  verdict 
for  the  de^ndants. 

We  think  the  court  erred  in  excluding  this  evidence. 

The  binding  effect  of  the  decree,  in  the  chancery  suit,  is  sought 
to  be  maintained  upon  the  ground  that  the  proceedings  were 
instituted  not  only  for  the  purpose  of  making  partition,  but  also 
to  quiet  the  title  between  the  parties,  and  especially  the  title  of 
Stewart  under  the  conveyance  from  McCall,  and  that  the  chil- 
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dren  and  heirs  were  made  parties  for  this  reason,  and  that  the 
proceedings,  in  this  aspect,  being  in  the  nature  of  proceedings 
III  renij  would  operate  upon  the  title  and  bind  the  heirs,  whether 
they  appeared  or  not,  if  notice  had  been  given  in  conformity  with 
the  statute  or  law  of  the  State. 

But  we  think  the  obvious  answer  to  this  view  is,  that  the  bill 
has  not  been  framed  in  any  such  aspect,  or  for  any  such  purpose, 
either  in  the  body  of  it  or  in  the  prayer.  There  is  no  suggestion 
of  any  imperfection  in  the  title  of  Stewart,  under  the  deed  of 
McOall,  or  of  any  imputation  or  questioning  of  the  genuineness 
or  validity  of  it ;  nor  does  the  prayer  ask  for  a  decree  to  confirm 
the  deed  or  the  title  to  Stewart. 
.  The  only  pretext  for  the  ground  now  taken  to  bind  the  heirs, 
is  in  the  allegation  as  follows,  namely :  '^  As  your  orators  are  un- 
able to  obtain  relief  in  the  premises,  except  by  the  interposition 
of  a  court  of  chancery,  they,  for  the  purpose  of  perfecting  their 
several  titles  to  the  respective  portions  of  said  property,  agree- 
ably with  and  in  pursuance  of  said  agreement  of  partition, 
would  respectively  pray,''  Ac,  and  then  follows  the  prayer  for 
partition. 

Now,  it  is  manifest  that  this  allegation  refers  simply  to  the 
subject  of  providing  for  the  mutual  releases  or  conveyances  of 
the  joint  interest  in  the  property,  so  that  each  might  become 
vested,  severally,  with  the  title  to  his  respective  share,  and 
nothing  beyond  this,  as  is  further  evinced  by  the  prayer  of  the 
bill,  which  is,  that  if  the  allegations  in  the  bill  should  be  found 
true,  not  that  Stewart  should  be  quieted  in  his  title  under 
McCall,  but  that  three  commissioners  be  appointed  to  make 
the  partition,  &o.  So  in  respect  to  the  decree.  It  simply  or- 
ders that  the  prayer  of  the  bill  of  the  complainants  be  granted, 
appoints  the  commissioners,  and  directs  them  to  make  the 
partition,  by  the  execution  of  the  deeds  of  conveyance,  release, 
and  partition  to  the  complainants,  according  to  their  respective 
rights,  &c. 

The  deeds  of  the  commissioners  have  also  been  referred  to  as 
helping  out  the  bindijig  effect  claimed  for  these  proceedings. 

The  deed  of  the  commissioners  to  Stewart  may  be  taken  as  a 
sample  of  all  of  them.  It  recites  their  appointment,  the  object 
of  it,  to  wit,  execute  the  partition  deeds,  &c.,  and  adds :  **  and 
to  perfect  the  title  of  said  Hugh  Stewart  to  the  interest  hereto- 
fore conveyed  to  him  in  said  property,  by  the  said  McGall  in 
bis  lifetime,"  —  they  then  go  on  and  convey  '*  all  the  right,  title, 
and  interest,  claim  and  demand  whatsoever  of  the  said  James 
B.  McCall,  deceased,  at  the  time  of  his  death,  and  of  his  heirs, 
naming  the  three  defendants,  since  his  decease,  or  at  any  other 
time,  and  of  all  or  any  other  heirs  or  heir  whatsoever,  of  the  said 
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James  B.  McOall,  deceased,"  Ac;  seeking  to  bind  those  not 
made  defendants  as  well  as  those  who  were. 

The  answer  to  all  these  recitals  is,  that  they  have  no  binding 
force  or  effect  beyond  what  is  derived  from  the  decree  of  the 
court  appointing  the  commissioners ;  and  as  that  simply  conferred 
authority  on  them  to  execute  mutual  conveyances  and  releases 
for  the  purpose  of  making  partition  between  the  parties,  any  re- 
cital going  beyond  this  is  nugatory.  Neither  should  the  simple 
confirmation  of  the  deeds  by  the  court  be  construed  as  intending 
to  go  beyond  the  terms  and  directions  of  the  decree. 

The  case,  then,  is  brought  down  to  the  question,  so  far  as  the 
effect  and  operation  of  the  chancery  suit  are  concerned,  whether 
or  not  these  defendants  are  estopped  by  the  decree  from  im- 
peaching the  deed  of  their  father  to  Stewart.  And,  in  respect 
to  this  question,  we  may  concede  that,  for  the  purposes  of  par- 
tition, the  court,  under  the  statute  and  law  of  Indiana^  had  juris- 
diction of  the  subject-matter  and  were  competent  to  make  the 
partition. 

The  point  is,  whether  or  not  the  right  of  the  plaintiffs  to  im- 
peach this  deed  was  involved  in  these  proceedings,  so  as  to  be 
deemed  res  judicataj  and  all  furtlier  examination  or  inquiry 
foreclosed. 

As  we  have  already  seen,  the  question  as  to  its  validity  was 
not  presented  upon  the  pleadings  in  that  suit,  nor  did  it  become 
the  subject  of  inquiry  or  examination  in  the  course  of  the  pro- 
ceeding, nor  did  it  enter  into  the  decree  of  the  court  in  the 
determination  of  the  case.  And  the  better  opinion  is,  that  no 
such  question  could  have  been  raised  by  the  defendants  in  that 
proceeding,  if  they  had  sought  to  invalidate  the  deed.#  The  most 
that  the  court  would  have  been  justified  in  doing,  in  the  usual 
course  of  proceeding,  would  have  been  to  have  stayed  the  suit 
in  partition  till  the  question  could  have  been  settled  at  law.  The 
proceedings  in  partition  are  not  appropriate  for  a  litigation  be- 
tween parties  in  respect  to  the  title. 

As  to  the  binding  effect  of  judgments  or  decrees,  the  general 
rule  is,  that  the  judgments  of  courts  of  concurrent  jurisdiction 
are  not  admissible  in  a  subsequent  suit,  unless  they  are  upon 
the  same  matter,  and  directly  on  the  point ;  when  the  same 
matter  is  directly  in  question,  and  the  judgment  in  the  former 
suit  upon  the  point,  it  will  then  be  as  a  plea,  a  bar,  or  as  evi- 
dence, conclusive  between  the  parties.  2  rhillips  Ev.  13.  So  a 
judgment  is  conclusive  upon  a  matter  legitimately  within  the 
issue,  and  necessarily  involved  in  the  decision.  4  Cow.  559;  8 
Wend.  9 ;  C.  &  H.  notes,  part  2,  note  22. 

Testing  the  case  by  this  principle,  it  seems  quite  clear  that 
the  pi*oceedings    in    partition  constituted   no  defence  to  this 


DECEMBER   TERM,  1855.  808 

Lesioa  of  MeCall  et  al.  v.  Carpenter  et  al. 

action ;  no  question  was  made  upon  the  deed  by  the  pleadings, 
nor  any  judgment  given  upon  it ;  nor  was  any  such  question 
necessarily  involyed  m  the  partition  suit. 

Besides,  .two  of  the  defendants,  plaintiffs  here,  were  non- 
residents of  the  State,  .and  neither  appeared,  nor  were  served 
personally  with  process.  As  to  them,  the  proceedings  were 
purely  in  rem^  and  the  decree  acted  only  upon  the  res  or  subject- 
matter.  And,  as  to  the  subject-matter,  the  bill  on  its  face 
shows,  that  these  two  plaintifb  had  no  interest  in  nor  connection 
with  the  partition,  except  as  respected  the  southeast  quarter  of 
section  twenty-three.  This  tract  was  not  included  in  the  deed 
to  Stewart,  and  of  course  descended  to  the  heirs.  Being  tenants 
in  common  with  the  complainants,  the  decree  of  partition 
might  operate  upon  it  and  bind  them.  But,  as  to  the  premises 
now  in  dispute  it  could  have  no  effect,  as  it  appears,  by  the 
averment  of  complaiuants  themselves,  the  defendants  had  no 
interest  in  it.  The  title  was  in  Stewart.  The  decree,  therefore, 
operating  simply  in  rem^  could  only  operate  upon  such  interest 
or  estate  of  the  defendant  as  was  shown  in  the  bill,  and  properly 
the  subject  of  the  partition  against  tiiem.  Beyond  this,  it  was 
ineffectual,  either  as  to  its  direct  operation,  or  when  in  question 
collaterally. 

Proceedings  of  this  character  are  allowed  to  conclude  the 
rights  of  the  absent  party,  only  as  it  respects  property,  whether 
real  or  personal,  involved  in  the  suit,  the  property  of  the  party 
proceeded  against.  They  act  upon  the  thing,  and  bind  the  party 
in  respect  to  it.  Now,  that  in  this  case,  so  far  as  the  two  non- 
resident defendants  were  concerned,  was  their  interest  in  the 
southeast  quarter  of  section  twenty-three  ?  They  were  strangers 
as  regarded  any  other  piece  or  parcel  of  land  involved  in  the 
proceedings. 

Then,  as  to  Mary,  the  daughter,  the  process  was  served  per- 
sonally upon  her ;  she  was  an  infant,  and  appeared  by  a  guardian 
ad  litem.  But  this  was  simply  an  appearance,  as  the  representa- 
tive of  her  interest  in  the  undivided  parcel  which  had  descended 
to  the  heirs.  The  bill  shows  that'  she  had  no  interest  in  the 
partition,  except  as  to  this ;  all  the  other  parcels  of  which  par- 
tition was  sought  belonsed  to  other  parties,  and  concerned  them 
alone;  as  to  these,  John  Doe  might  have  been  made  a  party 
with  as  much  propriety  as  this  defendant.  It  may  be,  as  we 
have  already  said,  that  these  proceedings  conclude  the  question 
of  partition  from  afterwards  being  agitated,  a  question  which  it 
is  not  now  necessary  to  decide ;  but  we  think  it  clear  that  they 
cannot  conclude  the  title  even  of  a  party  to  them,  whom  the 
proceedings  themselves  show  had  no  interest  or  concern  in  the 
question  of  partition. 
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Upon  the  whole,  after  the  best  consideration  we  have  been 
able  to  bestow  upon  the  case,  we  think  the  court  erred  in  ex- 
cluding the  evidence  offered  to  impeach  the  deed  of  McCall  to 
Stewart,  and  that  the  judgment  below  should  be  reversed,  and 
a  venire  de  novo  awarded. 

Mr.  Justice  DANIEL  and  Mr.  Justice  CAMPBELL  dis- 
sented. 

Mr.  Justice  CAMPBELL. 

The  circuit  court  of  Vanderburgh  county,  Indiana,  exercising 
chancery  jurisdiction,  in  1842,  pronounced  a  decree,  appointing 
three  commissioners  to  make  deeds  of  conveyance,  release,  and 
partition  to  the  plaintiffs  in  the  suit,  of  certain  lots  in  the  town 
of  Lamasco,  in  that  county,  and  which  embrace  the  land  in- 
cluded in  this  suit,  according  to  an  agreement  for  a  partition 
made  by  a  portion  of  the  plaintiffs  and  James  B.  McCall,  the 
ancestor  of  the  lessors  of  the  plaintiff  in  this  cause,  and  also  of 
a  sale*  and  conveyance  by  him  to  one  Stewart  of  his  undivided 
interest  in  the  property,  and  directed  that  the  deeds  should  con- 
vey the  fee-simple  to  the  complainants  respectively. 

The  deeds  were  executed  by  the  commissioners,  were  reported 
to  the  court,  and  were  confirmed  by  an  order. 

This  decree  was  rendered  in  a  chancery  cause,  prosecuted  by 
persons  who  had  held  in  common  the  site  of  the  town  of  La- 
masco with  McCall,  and  who  had  entered  into  the  agreement, 
by  which  specified  lots  were  set  apart  to  each  of  the  tenants, 
and  for  which  mutual  conveyances  were  to  be  made,  and  one 
Stewart,  on  whose  behalf  it  was  alleged  that,  aftgr  the  agreement, 
and  before  deeds  were  made,  McCall  had  soft  and  conveyed 
to  him  his  entire  undivided  interest  in  the  tract. 

The  object  of  the  bill  was  to  perfect  in  the  complainants,  ac- 
cording to  the  agreement  of  partition  and  the  sale  aiid  convey- 
ance to  Stewart,  their  titles.  Otie  of  the  children  of  McCall 
was  served  with  process,  and  two  were  called  in  by  publication, 
and  a  guardian  ad  litem  was  appointed  for  the  minors.  The 
prayer  of  the  bill  was  for  the  appointment  of  commissioners  to 
make  the  conveyances  according  to  the  agreement  and  the  sale. 

The  defendants  claiming  to  hold  the  lands  under  these  com- 
plainants, offered  the  record  of  the  proceedings  in  evidence 
upon  the  trial  in  the  circuit  court,  which  was  opposed,  for  the 
reason  that  the  court  had  no  jurisdiction,  and  for  fraud,  apparent 
on  the  face  of  the  bill,  the  evidence  was  admitted  as  conclusive 
of  the  title,  and  an  issue  was  formed  on  the  bill  of  exceptions 
for  this  court. 

The  decree  operates  upon  a  tide  to  lands  within  the  county 
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and  State  where  tlie  circuit  court,  that  rendered  it,  was  held. 
That  court  possesses,  under  the  constitution  and  laws  of  Indiana, 
a  general  chancery  jurisdiction,  and  a  special  authority  to  ap- 
point commissioners  to  execute  decrees  like  the  present.  One  of 
the  defendants  was  before  the  court  by  process,  and  was  defended 
by  a  guardian,  and  the  others  by  publication,  according  to  the 
authorized  practice  of  that  court.  Tliis  being  the  state  of  the 
record  —  the  jurisdiction  of  the  court  spreading  over  the  subject- 
matter,  and  embracing  the  parties  —  the  inquiry  arises,  on  what 
principle  can  its  authority  be  impeached  in  a  collateral  proceed- 
ing ?  It  is  said,  that,  it  being  apparent  from  the  bill  that  James 
B.  McGall  had  sold  bis  entire  interest  in  the  town  of  Lamasco 
to  Stewart,  that  Stewart  might  have  completed  his  agreement 
for  a  partition,  and  that  the  lieirs  of  McOall,  having  inherited  no 
estate,  were  not  proper  parties  to  the  bill,  and  that  tlie  deeds  of 
conveyance,  release,  and  partition,  under  the  decree,  did  not  con- 
clude their  rights.  But  who  is  to  decide  whether  they  were 
proper  parties  to  the  bill,  and  whether  it  was  proper  to  terminate 
all  contest  upon  the  title,  by  requiring  them  to  release  their  rights, 
whatever  they  might  happen  to  be,  to  the  plaintiffs  ?  Upon 
whom  was  the  duty  devolved  by  the  constitution  and  laws  of 
Indiana,  to  determine  whether  the  bill  was  framed  according  to 
the  course  of  chancery  practice,  and  the  decree  a  proper  ex- 
pression of  chancery  jurisprudence  ?  Certainly  not  this  court, 
nor  the  circuit  court  of  the  United  States  for  Indiana. 

A  court  of  the  State  of  Indiana,  with  a  plenary  jurisdiction 
in  chancery,  having  the  subject-matter  and  parties  within  that 
jurisdiction,  has  pronounced  the  decree,  from  whence  comes  the 
power  of  this  court  to  pronounce  its  jurisdiction  usurped,  and 
its  decree  a  nullity  ?  This  court,  of  old,  was  accustomed  to  say, 
'^  that  ajudgment  or  execution  irreversible  by  a  superior  court, 
cannot  be  declared  a  nullity  by  any  authority  of  law,  if  it  has 
been  rendered  by  a  court  of  competent  jurisdiction  of  the  par- 
ties and  the  subject-matter,  with  authority  to  use  the  process  it 
has  issued ;  it  must  remain  the  only  test  of  the  respective  rights 
of  the  parties  to  it."  And  also,  *'  the  line  which  separates  error 
in  judgment  from  the  usurpation  of  power  is  very  definite,  and 
is  precisely  that  which  denotes  the  cases  where  a  judgment  or 
decree  is  reversible  only  by  an  appellate  court,  or  may  be  de- 
clared a  nullity  collaterally,  when  it  is  offered  in  evidence  in  an 
action  concerning  the  matter  adjudicated,  or  purporting  to  have 
been  so.  In  the  one  case  it  is  a  record  imputing  absolute  verity ; 
in  the  other,  mere  waste  paper.    10  Pet.  449. 

We  have  only  now  to  ascertain  the  extent  of  the  jurisdiction 
of  courts  of  chancery  in  the  matters  of  partition,  and  to  quiet 
title  by  removing  dormant  equities,  and  the  effect  of  decrees  in 
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such  cases.  The  first  branch  of  the  inquiry  is  satisfactorily 
answered  by  Judge  Story.  "  In  all  cases  of  partition,"  he 
says,  ^^  a  court  of  equity  does  not  act  merely  in  a  ministerial 
character  and  in  obedience  to  the  call  of  the  parties  who  have 
a  right  to  the  partition,  but  it  founds  itself  upon  its  general  juris- 
diction as  a  court  of  equity,  and  administers  its  relief  ex  csquo  et 
bonoj  according  to  its  owu  notions  of  general  justice  and  equity 
between  the  parties.  It  will,  therefore,  by  its  decree,  adjust 
all  the  equitable  rights  of  the  parties  interested  in  the  estate,  and 
courts  of  equity,  in  making  tlicse  adjustments,  will  not  confine 
themselves  to  the  mere  legal  rights  of  the  original  tenants  in 
common,  but  will  have  regard  to  tlie  legal  and  equitable  riglits 
of  all  other  parties  interested  in  the  estate,  which  have  been 
derived  from  any  of  the  original  tenants  in  common." 

Such  being  the  enlarged  jurisdiction  upon  the  subject-matter, 
the  question  arises  as  to  the  effect  of  the  decrees  upon  the  titles 
that  are,  or  might  have  been,  involved  in  a  suit  of  that  nature. 

In  Reese  v.  Holmes,  5  Rich.  Eq.  581,  the  court  determined 
that  the  parties  to  such  a  record  were  concluded  by  the  decree 
from  showing  that  they  had  a  greater  estate  than,  or  one  derived 
from  a  different  source  from,  that  set  out  in  the  proceedings  and 
established  by  the  decree. 

The  court  said, "  If  any  relievable  fraud  or  mistake  entered  into 
the  decree  when  it  was  pronounced,  the  party  affected  by  it 
might  liave  been  heard,  if  he  had  come  within  a  reasonable 
time,  with  a  direct  proceeding  to  set  the  proceeding  aside ;  but 
while  it  stands,  it  is  the  standard  to  which  every  party  taking 
under  it  must  resort  for  the  measure  of  his  rights,  and  cannot  be 
set  aside  or  modified  collaterally."  In  Stewart  t;.  Migell,  8  Ind. 
Eq.  242,  the  court  decide  that  a  bill  cannot  be  supported  to  set 
aside  a  decree  formerly  made  between  parties,  though  it  be  al- 
le{;ed  that  the  facts  found  by  the  court  did  not  exist ;  and  that 
the  decree  was  conclusive,  in  respect  to  the  thing  which  the  par- 
ties had,  or  admitted,  or  it  was  declared  they  had,  and  also  in 
respect  to  the  share  to  which  each  was  entitled  in  severalty,  and 
to  the  parcel  so  allotted.  In  Mills  v.  Witherington,  2  Dev.  & 
B.  438,  where  land  belonging  to  one  in  severalty  was  included 
in  the  petition  as  land  held  in  common,  and  allotted  to  another 
in  severalty,  it  was  held,  in  an  action  of  ejectment,  that  the  lessor 
of  the  plaintiff,  who  had  been  a  party  to  the  judgment,  ''  was 
concluded,  bound,  and  estopped,  to  controvert  anything  con- 
tained in  it."  In  Clapp  v.  Bromagham,  9  Gowen,  587,  the  court 
say,  *^  that  the  judgment  in  partition,  it  is  true,  does  not  change 
the  possession,  but  it  establishes  the  title,  and  in  an  ejectment 
must  be  conclusive."  1  Md.  Oh.  Dec.  455;  14  Geo.  521;  17 
Vesey,  855 ;  29  Maine,  128. 
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I  do  not  consider  it  necessary  to  inquire,  whether  the  fact  of 
an  absolute  sale  and  a  perfect  conveyance  by  McCall  to  Stewart 
did  not  relieve  the  heirs  from  the  duty  of  completing  the  agree- 
ment of  their  ancestor ;  nor  do  I  consider  it  necessary  to  inquire 
whether,  having  such  a  sale  and  conveyance,  Stewart  had  a  good 
case  to  go  into  chancery  to  cut  off  possible  but  unpublished  equi- 
ties ;  nor  do  I  consider  it  necessary  to  inquire  whether  there  was 
sufficient  or  any  evidence  to  support  the  'decree.  Tliose  ques- 
tions were  all  subject  to  the  jurisdiction  of  the  circuit  court  of 
Vanderburgh  county,  and  might  have  been  revised  in  the  su- 
preme court  of  Indiana* 

Those  courts  had  entire  jurisdiction  of  the  parties  and  the 
cause,  and  its  decree  cannot  be  collaterally  impeached.  I  am 
authorized  to  say  that  Mr.  Justice  DANIEL  concurs  in  this 
opinion. 


Ex  Pabte  :  In  the  Matter  of  William  Wells,  on  a  PErrriON 

FOB  A  Writ  of  Habeas  Corpus. 

The  Moond  artide  of  the  Constitation  of  the  United  States,  section  two,  contains  this 
provision,  namelj :  **  The  IVesident  shall  have  power  to  grant  reprieres  and  pardons 
for  offences  against  the  United  States,  except  in  cases  or  impeacnment" 

Under  this  power,  the  President  can  grant  a  conditional  pardon  to  a  person  noder  sen- 
tence of  death,  offering  to  commate  that  punishment  into  an  imprisonment  for  life. 
If  this  is  accepted  by  uie  conyict,  he  has  no  right  to  contend  that  the  pardon  is  abso- 
Inte  and  the  condition  of  it  void.  And  the  conrt  below  was  jostiftable  in  refiising  to 
dischaige  the  prisoner,  when  the  application  was  placed  npon  that  ground. 

The  language  naed  in  the  Constitntbn  as  to  the  power  of  pardoning,  moiit  be  construed 
bj  the  ezerdse  of  that  power  in  England  prior  to  tlie  KevolntioD,  and  in  the  States 
prior  to  the  adoption  orthe  Constitution. 

The  manner  expluned  in  which  it  was  exercised  in  England  and  in  man  j  of  the  States. 

The  language  of  the  Constitution  is  snch  that  the  power  of  the  President  to  pardon 
conditionally  is  not  one  of  inference,  but  is  conferred  in  terms  ;  that  language  being 
to  "grant  reprieves  and  pardons,"  which  includes  conditional  as  well  as  absolute 
pardons.  ^ 

The  acceptance,  by  the  convict,  of  the  condition,  was  not  given  under  duress  in  the 
legal  acceptation  of  that  term. 

This  was  a  motion  for  a  writ  of  habeas  corpus^  founded  on  a  po- 
rtion by  Wells,  setting  forth  the  following  circumstances,  viz. :  — 

That  Wells  was  convicted  of  murder,  at  the  December  term, 
1851,  of  the  criminal  court  for  the  county  of  Washington, 
District  of  Columbia,  ajad  was  sentenced  by  said  court  to  be 
hanged  on  the  28d  of  April,  1852,  on  which  said  28d  of  April, 
Mr.  Fillmore,  then  Presiaent  of  the  United  States,  granted  ^'^  a 
pardon  of  the  offence  of  which  he  was  convicted,  upon  condition 
that  he  be  imprisoned  during  his  natural  life,  that  is,  the  sentence 
of  death  is  herebv  commuted  to  imprisonment  for  life  in  the 
penitentiary  at  Washington.'' 
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That  while  under  the  constraint  of  duress  of  imprisonment 
and  duress  per  minas  he  subscribed  an  acceptance  of  the  pardon 
with  the  condition  annexed. 

That  on  the  18th  of  April,  1855,  he  applied  to  the  circuit  court 
of  the  District  of  Columbia,  for  a  writ  of  habeas  corptiSy  which 
was  granted,  and  that  court  proceeded  to  inquire  into  the  cause 
of  his  imprisonment. 

That  the  circuit  court  decided  that  the  President  had  power 
to  commute  the  punishment  of  death,  and  remanded  him  to  the 
penitentiary,  where  he  has  ever  since  been  confined. 

He  therefore  prayed  this  court  to  issue  a  writ  of  habeas  corpus. 

In  this  case,  as  in  the  case  oi  ex  parte  Watkins,  (7  Pet.  571,) 
it  was  admitted  that  all  the  facts  existing  in  the  case  had  been 
laid  before  the  court,  exactly  as  they  would  appear  if  the  habeas 
corpus  had  been  duly  awarded  and  returned ;  so  that  the  judg- 
ment which  the  court  were  called  upon  to  pronounce,  was  pre- 
cisely that  which  ought  to  be  pronounced  upon  a  full  hearing 
upon  the  return  to  the  writ  of  habeas  corpus ;  and  it  was  accord- 
ingly so  argued  at  the  bar. 

It  will  be  seen  also  by  a  reference  to  that  case  that  the  court 
decided  that  the  judgment  which  was  pronounced  upon  the 
petition  of  Mr.  Watkins,  was  an  exercise  of  appellate  and  not 
of  original  jurisdiction. 

The  petition  for  a  habeas  corpus  was  sustained  by  Mr.  Charles 
Lee  Jones^  for  the  petitioner,  and  opposed  by  Mr.  Oushingy 
Attorney-General. 

The  subject  is  so  fully  discussed  in  the  opinion  of  the  court  and 
the  dissenting  opinions  of  Mr.  Justice  McLean  and  Mr.  Justice 
Curtis,  that  it  is  not  thought  necessary  to  give  the  arguments 
of  counsel. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

The  petitioner  was  convicted  of  murder  in  the  District  of 
Columbia,  and  sentenced  to  be  hung  on  the  2Sd  of  April,  1852. 
President  Fillmore  granted  to  him  a  conditional  pardon.  The 
material  part  of  it  is  as  follows :  ''  For  divers  good  and  sufficient 
reasons  I  have  granted,  and  do  hereby  grant  unto  him,  the  said 
William  Wells,  a  pardon  of  the  offence  of  which  he  was  con- 
victed—  upon  condition  that  he  be  imprisoned  during  his  natu- 
ral life ;  that  is,  the  sentence  of  death  is  hereby  commuted  to 
imprisonment  for  life  in  the  penitentiary  of  Washington."  On 
the  same  day  the  pardon  was  accepted  in  these  words :  *'  I 
hereby  accept  the  above  and  within  pardon,  with  condition  an- 
nexed." 

An  application  was  made  by  the  petitioner  to  the  circuit  court 
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of  the  District  of  Columbia,  for  a  writ  of  habeas  corpus.    It  was 
rejected,  and  is  now  before  this  court  by  way  of  appeal. 

The  second  article  of  the  constitution  of  the  United  States, 
section  two,  contains  this  provision :  ^^  The  President  shall  have 
power  to  grant  reprieves  and  pardons  for  offences  against  the 
iJnited  States,  except  in  cases  of  impeachment." 

Under  this  power,  the  President  has  granted  reprieves  and 
pardons  since  the  commencement  of  the  present  government. 
Sundry  provisions  have  been  enacted,  regulating  its  exercise  for 
the  army  and  navy,  in  virtue  of  the  constitutional  power  of  con- 
gress to  make  rules  and  regulations  for  the  government  of  the 
army  and  navy.  No  statute  has  ever  been  passed  regulating  it 
in  cases  of  conviction  by  the  civil  authorities.  In  such  cases, 
the  President  has  acted  exclusively  under  the  power  as  it  is  ex- 
pressed in  the  constitution. 

This  case  raises  the  question,  whether  the  President  can  con- 
stitutionally grant  a  conditional  pardon  to  a  convicted  murderer, 
sentenced  to  be  hung,  offering  to  change  that  punishment  to  im- 
prisonment for  life ;  and  if  he  does,  and  it  be  accepted  by  the 
convict,  whether  it  is  not  binding  upon  him^  to  justify  a  court  to 
refuse  him  a  writ  of  habeas  corpus^  applied  for  upon  the  ground 
that  the  pardon  is  absolute,  and  the  condition  of  it  void. 

The  counsel  for  the  prisoner  contends  that  the  pardon  is  valid 
to  remit  entirely  the  sentence  of  the  court  for  his  execution,  and 
that  the  condition  annexed  to  the  pardon,  and  accepted  by  the 
prisoner,  is  illegal.  It  is  also  said  that  a  President  granting  such 
a  pardon  assumes  a  power  not  conferred  by  the  constitution  — 
that  he  legislates  a  new  punishment  into  existence,  and  sen- 
tences the  convict  to  suffer  it ;  in  this  way  violating  the  legisla- 
tive and  judicial  powers  of  the  government,  it  being  the  province 
of  the  first  to  enact  laws  for  the  punishment  of  offences  against 
the  United  States,  and  ^that  of  the  judiciary,  to  sentence  con- 
victs for  violations  of  those  laws  according  to  them.  It  is  said 
to  be  the  exercise  of  prerogative,  such  as  the  king  of  England 
has  in  such  cases ;  and  that,  under  our  system,  there  can  be  no 
other  foundation,  empowering  a  President  of  the  United  States 
to  show  the  same  clemency. 

We  think  this  is  a  mistake  arising  from  the  want  of  due  con- 
sideration of  the  legal  meaning  of  the  word  pardon.  It  is  sup- 
posed that  it  was  meant  to  be  used  exclusively  with  reference  to 
an  absolute  pardon,  exempting  a  criminal  from  the  punishment 
which  the  law  inflicts  for  a  crime  he  has  committed. 

But  such  is  not  the  sense  or  meaning  of  the  word,  either  in 
common  parlance  or  in  law.  In  the  first,  it  is  forgiveness,  re- 
lease, remission.  Forgiveness  for  an  offence,  whether  it  be  one 
for  which  the  person  committing  it  is  liable  in  law  or  otherwise. 
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Release  from  peciiuiarj  obligation,  as  where  it  is  said,  I  pardon 
you  your  debt.  Or  it  is  the  remission  of  a  penalty,  to  which 
one  may  have  subjected  himself  by  the  non-performance  of  an 
undertaking  or  contract,  or  when  a  statutory  penalty  in  money 
has  been  incurred,  and  it  is  remitted  by  a  public  functionary 
having  power  to  remit  it. 

In  the  law  it  has  different  meanings,  which  were  as  well  un- 
derstood when  the  constitution  was  made  as  any  other  legal 
word  in  the  constitution  now  is. 

Such  a  thing  is  a  pardon  without  a  designation  of  its  kind  is 
not  known  in  the  law.  Time  out  of  mind,  in  the  earliest  books 
of  the  English  law,  every  pardon  has  its  particular  denominar 
tion.  They  are  general,  special,  or  particular,  conditional  or  ab- 
solute, statutory,  not  necessary  in  some  cases,  and  in  some 
grantable  of  course.  Sometimes,  though,  an  express  pardon  for 
one  is  a  pardon  for  another,  such  as  in  approver  and  appellee, 
principal  and  accessary  in  certain  cases,  or  where  many  are  in- 
dicted for  felony  in  the  same  indictment,  because  the  felony  is 
several  in  all  of  them,  and  not  joint,  and  the  pardon  for  one  of 
them  is  a  pardon  for  all,  though  they  may  not  be  mentioned  in 
it ;  or  it  discharges  sureties  for  a  fine,  payable  at  a  certain  day, 
and  the  king  pardons  the  principal ;  or  sureties  for  the  peace,  if 
the  principsd  is  pardoned,  after  forfeiture.  We  might  mention 
other  legal  incidents  of  a  pardon,  but  those  mentioned  are 
enough  to  illustrate  the  subject  of  pardon,  and  the  extent  or 
meaning  of  the  President's  power  to  grant  reprieves  and  par- 
dons. It  meant  that  the  power  was  to  be  used  according  to 
law ;  that  is,  as  it  had  been  used  in  England,  and  these  States 
when  they  were  colonies ;  not  because  it  was  a  prerogative  power, 
but  as  incidents  of  the  power  to  pardon  particularly  when  the 
circumstances  of  any  case  disclosed  such  uncertainties  as  made  it 
doubtful  if  there  should  have  been  a  co;iviction  of  the  criminal, 
or  when  they  are  such  as  to  show  that  there  might  be  a  mitiga- 
tion of  the  punishment  without  lessening  the  obligation  of  vin- 
dicatory justice.  Without  such  a  power  of  clemency,  to  be 
exercised  by  some  department  or  functionary  of  a  government,  it 
would  be  most  imperfect  and  deficient  in  its  political  morality,  and 
in  that  attribute  of  Deity  whose  judgments  are  always  tempered 
with  mercy.  And  it  was  with  the  fullest  knowledge  of  the  law 
upon  the  subject  of  pardons,  and  tlie  philosophy  of  government 
in  its  bearing  upon  the  constitution,  when  this  court  instructed 
Chief  Justice  Marshall  to  say,  in  the  United  States  v.  Wilson, 
7  Pet.  162 :  '^  As  the  power  has  been  exercised  from  time  imme- 
morial by  the  executive  of  that  nation  whose  language  is  our 
language,  and  to  whose  judicial  institutions  ours  bear  a  close 
resemblance,  we  adopt  their  principles  respecting  tlie  operation 
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and  efiect  of  a  pardon,  and  look  into  thoir  books  for  the  rules 
prescribing  the  manner  in  which  it  is  to  be  used  by  the  person 
who  would  avail  himself  of  it."  We  still  think  so,  and  that  the 
language  used  in  the  constitution,  conferring  the  power  to 
grant  reprieves  and  pardons,  must  be  construed  with  reference 
to  its  meaning  at  the  time  of  its  adoption.  At  the  time  of  our 
separation  from  Great  Britain,  that  power  had  been  exercised 
by  the  king,  as  the  chief  executive,  rrior  to  the  revolution,  the 
colonies,  being  in  effect  under  the  laws  of  England,  were  accus- 
tomed to  the  exercise  of  it  in  the  various  forms,  as  they  may  be 
found  in  the  English  law  books.  They  were,  of  course,  to  be 
applied  as  occasions  occurred,  and  they  constituted  a  part  of  the 
jurisprudence  of  Anglo- America.  At  the  time  of  the  adoption 
of  the  constitution,  American  statesmen  were  conversant  with 
the  laws  of  England,  and  familiar  with  the  prerogatives  exer- 
cised by  the  crown.  Hence,  when  the  words  to  grant  pardons 
were  used  in  the  constitution,  they  conveyed  to  the  mind  the 
authoritv  as  exercised  by  the  English  crown,  or  by  itiB  represen* 
tatives  in  the  colonies.  At  that  time  both  Englishmen  and 
Americans  attached  the  same  meaning  to  the  word  pardon.  In 
the  convention  which  framed  the  constitution,  no  effort  was 
made  to  define  or  change  its  meaning,  although  it  was  limited 
in  cases  of  impeachment. 

We  must  then  give  the  word  the  same  meaning  as  prevailed 
here  and  in  England  at  the  time  it  found  a  place  in  the  con- 
stitution. This  is  in  conformity  with  the  principles  laid  down 
by  this  court  in  Catbcart  v.  Robinson,  5  Pet.  264,  280 ;  and  in 
Mavell's  case,  8  Watts  A  Sargent,  197;  Attorney-General's 
brief. 

A  pardon  is  said  by  Lord  Coke  to  be  a  work  of  mercy,  wliere- 
by  the  king,  either  before  attainder,  sentence,  or  conviction,  or 
i^r,  forgiveth  any  crime,  offence,  punishment,  execution,  right, 
tifle,  debt,  or  duty,  temporal  or  ecclesiastical,  (S  lust.  233.)  And 
the  king's  coronation  oath  is,  '^  that  he  will  cause  justice  to  be 
executed  in  mercy."  It  is  frequently  conditional,  as  he  may  ex- 
tend his  mercy  upon  what  terms  he  pleases,  and  annex  to  his 
bounty  a  condition  precedent  or  subsequent,  on  the  performance 
of  which  the  validity  of  the  pardon  will  depend,  (Go.  Litt.  274, 
276 ;  2  Hawkins  Oh.  37,  §  45 ;  4  Black.  Com.  401.)  And  if  the 
felon  does  not  perform  the  condition  of  the  pardon,  it  will  be 
altogether  void;  and  he  may  be  brought  to  the  bar  and  re- 
manded, to  suffer  the  punishment  to  which  he  was  originally 
sentenced.  Cole's  case,  Moore,  466 ;  Bac.  Abr.,  Pardon,  £.  In 
the  case  of  Packer  and  others — Canadian  prisoners  —  5  Meeson 
A  WeLsby ,  82,  Lord  Abinger  decided  for  the  court,  if  the  condition 
upon  which  alone  the  pardon  was  granted  be  void,  tlie  pardon 
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must  also  be  void.  If  the  condition  were  lawful,  but  the 
prisoner  did  not  assent  to  it,  nor  submit  to  be  transported,  he 
cannot  have  the  benefit  of  the  pardon  —  or  if,  having  assented  to 
it,  his  assent  be  revocable,  we  must  consider  him  to  have  re- 
tracted it  by  the  application  to  be  set  at  liberty,  in  which  case 
he  is  equally  unable  to  avail  himself  of  the  pardon. 

But  to  the  power  of  pardoning  there  are  limitations.  Tlio 
king  cannot,  by  any  previous  license,  make  an  offence  dispunish- 
able which  is  malum  in  se^  i.  e.  unlawful  in  itself,  as  licing  against 
the  law  of  nature,  or  so  far  against  the  public  good  as  to  be  in- 
dictable at  common  law.  A  grant  of  this  kind  would  be  against 
reason  and  the  common  good,  and  therefore  void,  (2  Hawk.  C. 
87,  §  28.)  So  he  cannot  release  a  recognizance  to  keep  the 
peace  with  another  by  name,  and  generally  with  other  lieges  of 
the  king,  because  it  is  for  the  benefit  and  safety  of  all  his  sub- 
jects, (3  Inst.  238.)  Nor,  after  suit  has  been  brought  in  a  popu- 
lar action,  can  the  king  discharge  the  informer's  part  of  the 
penalty,  (8  Inst.  238 ;)  and  if  the  action  be  given  to  the  party 
grieved,  the  king  cannot  discharge  the  same,  (3  Inst.  237.)  Nor 
can  the  king  pardon  for  a  common  nuisance,  because  it  would 
take  away  the  means  of  compelling  a  redress  of  it,  unless  it  be 
in  a  case  where  the  fine  is  to  the  king,  and  not  a  forfeiture  to 
the  party  grieved.     Hawk.  C.  37,  §  33 ;  5  Chit.  Burn.  2. 

And  this  power  to  pardon  has  also  been  restrained  by  particular 
statutes.  By  the  act  of  settlement,  12  &  13  Will.  III.  c.  2,  Eng., 
no  pardon  under  the  great  seal  is  pleadable  to  an  impeachment  by 
the  Commons  in  Parliament,  but  after  the  articles  of  impeach- 
ment have  been  heard  and  determined,  be  may  pardon.  The 
provision  in  our  constitution,  excepting  cases  of  impeachment 
out  of  the  power  of  the  President  to  pardon,  was  evidently  taken 
from  that  statute,  and  is  an  improvement  upon  the  same.  Nor 
does  the  power  to  pardon  in  England  extend  to  the  habeas  cor* 
pus  act,  81  Car.  H.  c.  2,  which  makes  it  a  premunire  to  send  a 
subject  to  any  prison  out  of  England,  &c.,  or  beyond  the  seas, 
and  further  provides  that  any  person  so  offending  sliall  be  in- 
capable of  the  king's  pardon.  There  are  also  pardons  grantable 
as  of  common  right,  without  any  exercise  of  the  king's  discre- 
tion ;  as  where  a  statute  creating  an  offence,  or  enacting  penal- 
ties for  its  future  punishment,  holds  out  a  promise  of  immuni- 
ty to  accomplices  to  aid  in  the  conviction  of  their  associates. 
When  accomplices  do  so  voluntarily,  they  have  a  right  abso- 
lutely to  a  pardon,  1  Chit.  C.  L.  766.  Also,  when,  by  the  king's 
proclamation,  they  are  promised  immunity  on  discovering  their 
accomplices  and  are  the  means  of  convicting  them,  Rudd's  case 
Cowp.  334;  1  Leach,  118.  But  except  in  these  cases,  accom- 
plices, though  admitted  according  to  the  usual  phrase  to  be 
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*' king's  evidence,''  have  no  absolute  claim  or  legal  right  to  a 
pardon.  Bat  they  have  an  equitable  claim  to  pardon,  if  upon 
the  trial  a  full  and  fair  disclosure  of  the  joint  guilt  of  one  of 
them  and  his  associates  is  made.  He  cannot  plead  it  in  bar  of 
an  indictment  for  such  offence,  but  he  may  use  it  to  put  off  the 
trial,  in  order  to  give  him  time  to  apply  for  a  pardon,  (Rudd's 
case,  Gowp.  881;  1  Leach,  115.)  So,  conditional  pardons  by 
the  king  do  not  permit  transportation  or  exile  as  a  commutable 
punishment,  unless  the  ^same  has  been  provided  for  by  legislation, 
bee  89  Eliz.  c.  4  &  6  Qeo.  lY.  c.  84,  a  consolidation  of  all  the 
laws  regulating  the  transportation  of  offenders  from  Great 
Britain. 

Having  shown,  by  the  citation  of  many  authorities,  the  king's 
power  to  grant  conditional  pardons,  with  the  restraints  upon  the 
power,  also  when  pardons  for  offences  and  crimes  are  grantable 
of  course,  and  when  a  party  has  an  equitable  right  to  apply  for  a 
pardon,  we  now  proceed  to  show,  by  the  decisions  of  some  of  the 
courts  of  the  States  of  this  Union,  that  they  have  expressed  opin- 
ions coincident  with  what  has  been  stated  to  be  the  law  of  Eng- 
land, and  more  particularly  how  the  pardoning  power  may  be 
exercised  in  them  by  the  governors  of  the  States,  whose  constitu- 
tions have  clauses  giving  to  them  the  power  to  graut  pardons,  in 
terms  identical  witli  those  used  in  the  constitution  of  the  United 
States. 

In  the  constitution  of  the  State  of  Pennsylvania,  of  1790,  it  is 
declared  in  the  2d  article,  section  9,  that  the  governor  shall  have 
power  to  remit  fines  and  penalties,  and  grant  reprieves  and  par- 
dons, except  in  cases  of  impeachment. 

Sargeant,  Justice,  said  in  Flavel's  *case,  8  Watts  &  Sergeant, 
197,  **  several  propositions  were  made  in  the  convention  which 
formed  the  constitution  of  1888,  to  limit  and  control  the  exercise 
of  the  power  of  pardon  by  the  executive,  but  they  were  overruled 
and  the  provision  left  as  it  stood."  "  Now,  no  priiiciple  is  better 
settled  than  that  for  the  definition  of  legal  terms  and  construc- 
tion of  l^al  powers  mentioned  in  our  constitution  and  laws; 
we  must  resort  to  the  common  law  when  no  act  of  assembly, 
or  judicial  interpretation,  or  settled  usage,  has  altered  their 
meaning." 

Then  proceeding  to  show  the  nature  and  application  of  condi- 
tions, the  learned  judge  remarks :  ^'  And  so  may  the  king  make 
a  charter  of  pardon  to  a  man  of  his  life,  upon  condition.  A 
pardon,  therefore,  being  an  act  of  such  a  nature  as  that  by  the 
common  law  it  may  be  upon  any  condition,  it  has  the  same 
nature  and  operation  in  rennsylvania,  and  it  follows  that  the 
governor  may  annex  to  a  pardon  any  condition,  whether  subse- 
quent or  precedent,  not  forbidden  by  law.     And  it  lies  upon  the 
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grantee  to  perform  the  condition ;  or  if  the  condition  is  not  per- 
formed, the  original  sentence  remains  in  full  vigor  and  may  be 
carried  into  effect." 

To  this  case  we  add  those  of  the  State  v.  Smith,  1  Bailej*s 
S.  C.  Rep.  283,  288;  also  Addington's  case,  in  the  2d  volume  of 
the  same  reporter,  p.  516 ;  also  Hunt,  ex  parte ;  also  that  of  the 
People  V,  Potter,  N.  Y.  Legal  Observer,  177 ;  S.  C.  1  Parker 
Criminal  Reports,  4 ;  and  the  case  of  The  United  States  v.  Oeo. 
Wilson,  7  Pet.  150, 

But  it  was  urged  by  the  counsel  who  represents  the  petitioner, 
'that  the  power  to  reprieve  and  pardon  does  not  include  the 
power  to  grant  a  conditional  pardon,  the  latter  not  having  been 
enumerated  in  the  constitution  as  a  distinct  power.  And  he 
cited  the  constitutions  of  several  of  the  States,  tlie  legislation  of 
others,  and  two  decisions,  to  show  that  when  the  power  to  com- 
mute punishment  had  not  been  given  in  terms,  that  legislation 
had  authorized  it ;  and  that  when  that  had  not  been  done,  that 
the  courts  had  decided  against  the  commutation  by  the  governor 
of  the  States.  And  it  was  said,  so  far  from  the  President  hav- 
ing such  a  power,  that,  as  the  grant  was  not  in  the  constitution, 
congress  could  not  give  it. . 

It  not  unfrequently  happens  in  discussions  upon  the  constitu- 
tion, that  an  involuntary  change  is  made  in  the  words  of  it,  or 
in  their  order,  from  which,  as  they  are  used,  there  may  be  a 
logical  conclusion,  tliough  it  be  different  from  what  the  constitu- 
tion is  in  fact.  And  even  though  the  change  may  appear  to  be 
equivalent,  it  will  be  found  upon  reflection  not  to  convey  the 
full  meaning  of  the  words  used  in  the  constitution.  This  is  an 
example  of  it.  The  power  as  given  is  not  to  reprieve  and  par- 
don, but  that  the  President  shall  have  power  to  grant  reprieves 
and  pardons  for  offences  against  the  United  States,  except  in 
cases  of  impeachment.  The  difference  between  the  real  lan- 
guage and  that  used  in  the  argument  is  material.  The  first 
conveys  only  the  idea  of  an  absolute  power  as  to  the  purpose  or 
object  for  which  it  is  given.  The  real  language  of  the  constitu- 
tion is  general,  that  is,  common  to  the  class  of  pardons,  or  ex- 
tending the  power  to  pardon  to  all  kinds  of  pardons  known  in 
the  law  as  such,  whatever  may  be  their  denomination.  We 
have  shown  that  a  conditional  pardon  is  one  of  them.  A  single 
remark  from  the  power  to  grant  reprieves  will  illustrate  the 
point.  That  is  not  only  to  be  used  to  delay  a  judicial  sentence 
when  the  President  shall  think  the  merits  of  the  case,  or  some 
cause  connected  with  the  offender,  may  require  it^  but  it  extends 
also  to  cases  ez  necessitate  legis^  as  where  a  female  after  convic- 
tion is  found  to  be  enceinte^  or  where  a  convict  becomes  insane, 
or  is  alleged  to  be  so.    Though  the  reprieve  in  either  case  pro- 
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daces  delay  in  the  execution  of  a  sentence,  the  means  to  be  used, 
to  determine  either  of  tlie  two  just  mentioned,  are  clearly  within 
the  President's  power  to  direct ;  and  reprieves  in  such  cases  are 
different  in  tlieir  legal  character,  and  different  as  to  the  causes 
which  may  induce  the  exercise  of  the  power  to  reprieve. 

In  this  view  of  the  constitution,  by  giving  to  its  words  their 
proper  meaning,  the  power  to  pardon  conditionally  is  not  one 
of  inference  at  all,  but  one  conferred  in  terms. 

The  mistake  in  the  argument  is,  in  considering  an  incident  of 
the  power  to  pardon  the  exercise  of  a  new  power,  instead  of  its 
being  a  part  of  the  power  to  pardon.  We  use  the  word  incident 
as  a  legal  term,  meanmg  something  appertaining  to  and  neces- 
sarily depending  upon  another,  wliich  is  termed  the  principal. 

But  admitting  that  to  be  so,  it  may  be  said,  as  the  condition, 
when  accepted,  becomes  a  substitute  for  the  sentence  of  the 
court,  involving  another  piinishment,  the  latter  is  substantially 
the  exercise  of  a  new  power.  But  this  is  not  so,  for  the  power 
to  offer  a  condition,  without  ability  to  enforce  its  acceptance, 
when  accepted  by  the  convict,  is  the  substitution,  by  himself,  of 
a  lesser  punishment  than  the  law  has  imposed  upon  him,  and 
he  cannot  complain  if  the  law  executes  the  choice  lie  has  made. 

As  to  the  suggestion  that  conditional  pardons  cannot  be  con- 
sidered as  being  voluntarily  accepted  by  convicts  so  as  to  be 
binding  upon  them,  because  they  are  made  whilst  under  duress 
per  minas  and  duress  of  imprisonment,  it  is  only  necessary  to 
remark,  that  neither  applies  to  this  case,  as  the  petitioner  was 
legally  in  prison.  ^'  If  a  man  be  legally  imprisoned,  and  either 
to  procure  Ins  discharge,  or  on  any  otlier  fair  account,  seal  a 
bond  or  deed,  this  is  not  duress  or  imprisonment,  and  he  is  not 
at  liberty  to  avoid  it.  And  a  man  condemned  to  be  hung  can- 
not be  permitted  to  escape  the  punishment  altogether,  by  plead- 
ing that  he  had  accepted  his  life  by  duress  per  minas.'*  And  if 
it  be  further  urged,  as  it  was  in  the  argument  of  this  case,  that 
no  man  can  make  himself  a  slave  for  life  by  convention,  the 
answer  is,  that  the  petitioner  had  forfeited  his  life  for  crime,  and 
had  no  liberty  to  part  with. 

We  believe  we  have  now  noticed  every  point  made  in  the 
argument  by  counsel  on  both  sides,  except  that  which  deduces 
the  President's  power  to  grant  a  conditional  pardon,  from  the 
local  law  of  Maryland,  of  force  in  the  District  of  Columbia. 
We  do  not  think  it  necessary  to  discuss  it,  as  we  have  shown 
that  the  President's  power  to  do  so  exists  under  the  constitution 
of  the  United  States. 

We  are  of  opinion  that  the  circuit  court  of  the  District  of 
Columbia  rightly  refused  the  petitioner's  application,  and  this 
court  affirms  it. 
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Mr.  Justice  Curtis  aud  Mr.  Justice  Campbell  dissented  as  to 
the  jurisdiction,  and  Mr.  Justice  M'Lean  from  the  judgment  of 
the  court. 

Mr.  Justice  MoLEAN  dissenting. 

William  Wells  was  conyicted  of  murder,  in  the  District  of 
Columbia,  and  sentenced  to  be  hung  on  the  28d  of  April,  1852  ; 
on  which  day  President  Fillmore  granted  him  a  conditional 
pardon,  for  his  acceptance,  as  follows :  <*  The  sentence  of  death 
IS  hereby  commuted  to  imprisonment  for  life,  in  the  peuitentiary, 
at  Washington.''  On  the  same  day  this  pardon  was  accepted, 
as  follows :  ^'  I  hereby  accept  the  above  ana  within  pardon,  with 
condition  annexed."  This  acceptance  was  signed  by  Wells, 
and  witnessed  by  the  jailer  and  warden.  Wells  now  claims 
that  the  pardon  is  absolute  and  the  condition  null  and  void, 
and  that,  consequen^y,  he  is  entitied  to  a  discharge  from  im- 
prisonment. 

Application  was  made  in  this  case  to  the  circuit  court  of  the 
District  of  Columbia  by  petition  for  a  habeas  corpus^  and  on  the 
petition  the  following  entry  was  made  on  the  records  of  that 
court :  ^^  WiUiam  Wells,  who  was  convicted,  in  the  circuit  court 
of  this  District,  of  murder,  and  sentenced  to  be  hung  the  23d  of 
April,  1852,  which  sentence  was  on  that  day  commuted,  by  the 
President  of  the  United  States,  to  that  of  imprbonment  for  life 
in  the  penitentiary  of  the  District,  having  been  brought^  before 
tiiat  court  on  a  writ  of  habeas  corpus^  the  court,  after  hearing  the 
arguments  of  counsel,  and  mature  deliberation  being  thereupon 
had,  do  order  that  the  said  William  Wells  be  remanded  to  the 
penitentiary,  the  court  being  of  opinion  that  the  President  of  tiie 
United  States  has  the  power  to  commute  the  sentence  of  death 
to  that  of  imprisonment  for  life,  in  the  penitentiary." 

A  petition  for  a  habeas  carpus- to  this  court  has  been  presented, 
and  tne  case  has  been  argued  on  its  merits,  and  it  is  now  before 
us  for  consideration. 

This  case  is  brought  here,  not  as  an  original  application,  but 
in  the  nature  of  an  appeal  from  the  decision  of  the  circuit  court. 
It  is  not  an  appeal  in  form,  but  in  effect,  as  it  brings  the  sime 
subject  before  us,  with  the  decision  of  the  circuit  court  on  the 
habeas  corpus^  that  the  principles  laid  down  by  it  may  be  con- 
sidered. 

In  ex  parte  Watkins,  7  Peters,  568,  the  court  say :  « Upon 
{his  state  of  the  facts  several  questions  have  arisen  and  been 
argued  at  the  bar ;  and  one,  which  is  preliminary  in  its  nature, 
at  the  suggestion  of  the  court.  This  is,  whether,  under  the  cir- 
cumstances of  the  case,  the  court  possess  jurisdiction  to  award 
the  writ ;  and  upon  full  consideration,  we  are  of  opinion  that 
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the  court  do  possess  jurisdiction.  The  question  turns  upon  this, 
whether  it  is  an  exercise  of  original  or  appellate  jurisdiction  ?  If 
it  be  the  former,  then,  as  the  present  is  not  one  of  the  cases  in 
which  the  constitution  allows  this  court  to  exercise  original 
jurisdiction,  the  writ  must  be  denied.  Marbury  t;.  Madison, 
1  Cranch,  137 ;  1  Peters's  Condensed  Rep.  267.  If  the  latter, 
then  it  may  be  awarded,  since  the  judiciary  act  of  1789,  sec.  14, 
has  clearly  authorized  the  court  to  issue  it. 

**  This  was  decided  in  the  case  ex  parte  Hamilton,  8  Dall.  17 ; 
ex  parte  Bollman  &  Swartwout,  4  Cranch,  75 ;  and  ex  parte 
Kearney,  7  Wheat.  88.  The  doubt  was,  whether,  in  the  actual 
case  before  the  court,  the  jurisdiction  sought  to  be  exercised  was 
not  original,  since  it  brought  into  question,  not  the  validity  of 
the  original  process  of  capias  ad  saMsfaciendumy  but  tlie  present 
right  01  detainer  of  the  prisoner  under  it.  Upon  further  refleo- 
tion,  however,  the  doubt  has  been  removed." 

In  that  case,  this  court  **  considered  Watkins  in  custody  under 
process  awarded  by  the  circuit  court,  and  that  whether  he  was 
rightfully  so  was  the  very  question  before  the  court ;  and  if  the 
court  should  remand  the  prisoner,  it  would  clearly  be  the  exer- 
cise of  an  appellate  jurisdiction."  The  same  remark  applies 
with  equal  force  and  effect  to  the  case  before  us. 

In  this  case  the  questioQ  is,  whether  Wells  is  rightfully  de- 
tained, under  the  order  of  the  circuit  court,  in  virtue  of  the  com- 
mutation of  the  original  sentence  by  the  President,  and  which 
the  circuit  court  has  held  to  be  a  legal  detention. 

It  is  not  perceived  that  there  is  any  difference,  in  principle,  be- 
tween this  case  and  the  case  of  Watkins.  This  court  has  no 
power  to  revise,  in  this  form,  the  judgment  of  the  circuit  court 
under  the  law  in  a  criminal  case ;  but,  as  in  the  case  of  Watkins, 
we  may  decide  whether  the  individual  is  held  by  a  legal  custody. 

It  is  said  the  convict  is  now  in  prison  under  the  original  sen- 
tence of  the  court.  So  far  as  that  sentence  goes,  the  man  is 
presumed  to  have  been  hung  in  April,  1852.  But  it  is  insisted 
the  President  had  power  to  reprieve  from  the  sentence  of  death. 
This  is  admitted ;  but  no  reprieve  has  been  granted.  On  the 
contrary,  an  act  has  been  done,  entirely  inconsistent  with  a  re- 
prieve, as  that  only  suspends  the  punishment  for  a  fixed  period. 
The  punishment  of  death  has  been  commuted,  for  confiuemejit 
to  hard  labor  in  the  penitentiary  during  life.  It  is  a  perver&ion 
of  the  facts  to  say  that  Wells  has  been  reprieved  by  the  Presi- 
dent ;  nor  can  it  be  said  that  he  is  now  in  confinement  under  a 
sentence  of  death.  The  sentence  of  death  has  been  commuted 
for  confinement.  Since  April,  1852,  that  sentence  has  been 
abrogated  in  effect ;  for  if  the  President  had  power  to  commute 
the  crime,  the  sentence  is  at  an  end.    The  culprit  is  detained  in 

27  • 


818  SUPREME   COURT. 

Bx  parte:  William  Wells. 

prison  under  this  commutation  of  the  President,  which  the 
circuit  court  held  he  had  the  power  to  do,  and  remanded  the 
prisoner  on  that  ground ;  and  whether  this  be  legal,  is  the  in- 
quiry on  the  habeas  corpui.  It  does  not  reach  tlie  original  sen- 
tence of  the  court.  That  sentence  is  considered  only  as  the 
ground  of  the  commutation  ;  and,  if  the  President  had  no  power 
to  make  it,  the  detention  of  Wells  is  illegal.  Is  not  this  a  legiti- 
mate subject  of  inquiry  on  a  habeas  corpus  f  It  has  been  held 
to  be  a  legal  detention  by  the  circuit  court,  and  this  opinion  of 
the  circuit  court  is  brought  before  us  on  the  habeas  corpMy  as 
the  only  cause  of  detention. 

The  second  section  of  the  second  article  of  the  constitution 
of  the  United  States  declares,  that  ^^the  President  shall  have 
power  to  grant  reprieves  and  pardons  for  offences  against  the 
iTnited  States,  except  in  cases  of  impeachments.'' 

The  meaning  of  the  word  pardon,  as  used  in  the  constitution, 
has  never  come  before  this  court  for  decision.  It  has  often  been 
decided  in  the  States  that  the  governor  may  grant  conditional 
pardons  by  commuting  the  punishment.  But  in  these  cases  the 
governor  acted  generally,  if  not  uniformly,  under  special  pro- 
visions in  the  constitution  or  laws  of  the  State,  or  on  the  princi- 
ples of  the  common  law  adopted  by  the  State.  This  is  the  case 
in  New  York,  Maryland,  Ohio,  and  many  other  States. 

It  is  argued  by  the  attorney-general  that  the  word  pardon 
was  used  in  the  constitution,  in  reference  to  the  construction 
given  to  it  in  England,  from  whence  was  derived  our  system  of 
laws  and  practice ;  and  that  the  powers  exercised  by  the  British 
sovereign  under  the  term  pardon  is  a  construction  necessarily 
adopted  with  the  term.  If  this  view  be  a  sound  one,  it  has  the 
merit  of  novelty.  The  executive  office  in  England  and  tliat  of 
this  country  is  so  widely  different,  that  doubts  may  be  enter- 
tained whether  it  would  be  safe  for  a  republican  chief  magis- 
trate, who  is  the  creature  of  the  laws,  to  be  influenced  by  the 
exercise  of  any  leading  power  of  the  British  sovereign.  Their 
respective  powers  are  as  different  in  their  origin  as  in  their  exer 
cise.  A  safer  rule  of  construction  will  be  found  in  the  nature 
and  principles  of  our  own  government.  Whilst  the  prerogatives 
of  the  crown  are  great,  and  occasionally,  in  English  history,  have 
been  more  than  a  match  for  the  parliament,  the  President  has 
no  powers  which  are  not  given  him  by  the  constitution  and 
laws  of  tlie  country ;  and  M  his  acts  beyond  these  limits  are 
null  and  void. 

There  is  another  consideration  of  paramount  importance  in 
regard  to  this  question.  We  have  under  the  federal  govern- 
ment no  common-law  ofiences,  nor  common-law  powers  to 
punish  in  our  courts ;  and  the  same  may  be  said  of  our  chief 
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magistrate.  It  would  be  strange  indeed  if  our  highest  criminal 
courts  should  disclaim  all  common-law  powers  in  the  punishment 
of  offences,  whilst  our  President  should  claim  and  exercise  such 
powers  in  pardoning  convicts. 

The  power  of  commutation  overrides  the  law  and  the  judg- 
ments of  courts.  It  substitutes  a  new,  and,  it  may  be,  an  unde- 
fined punishment  for  that  which  the  law  prescribes  a  specific  pen- 
alty. It  is,  in  fact,  a  suspension  of  the  law,  and  substituting 
some  other  punishment  which,  to  the  executive,  may  seem  to  be 
more  reasonable  and  proper.  It  is  true  the  substituted  punish- 
ment must  be  assented  to  by  the  convict ;  but  the  exercise  of 
his  judgment,  under  the  circumstances,  may  be  a  very  inade- 
quate protection  for  his  rights. 

If  the  law  controlled  the  exercise  of  this  power,  by  authoriz- 
ing solitary  confinement  for  life,  as  a  substitute  for  the  punish- 
ment of  death,  and  so  of  other  offences,  the  power  would  be 
unobjectionable ;  the  line  of  action  would  be  certain,  and  abuses 
would  be  prevented.  But  where  this  power  rests  in  the  discre- 
tion of  the  executive,  not  only  as  to  its  exercise,  but  as  to  the 
degree  and  kind  of  punishment  substituted,  it  does  not  seem  to 
be  a  power  fit  to  be  exercised  over  a  people  subject  only  to  the 
laws. 

To  speak  of  a  contract,  by  a  convict,  to  suffer  a  punishment 
not  known  to  the  law,  nor  authorized  by  it,  is  a  strange  language 
in  a  government  of  laws.  Where  the  law  sanctions  such  an 
arrangement,  there  can  be  no  objection ;  but  when  the  obligation 
to  suffer  arises  only  from  the  force  of  a  contract,  it  is  a  singular 
instrument  of  executive  power. 

Who  can  foresee  the  excitements  and  convulsions  which  may 
arise  in  our  future  history?  The  struggle  may  be  between  a 
usurping  executive  and  an  incensed  people.  In  such  a  struggle, 
this  right,  claimed  by  the  executive,  of  substituting  one  punish- 
ment for  another,  under  tlie  pardoning  power,  may  become 
dangerous  to  popular  rights.  It  must  be  recollected  that  this 
power  may  be  exercised,  not  only  in  capital  cases,  but  also  in 
misdemeanors,  embracing  all  offences  punished  by  the  laws  of 
congress.  Banishment,  or  other  modes  of  punishment,  may  be 
substituted  and  inflicted,  at  the  discretion  of  the  national  exec- 
utive. I  cannot  consent  to  the  enlargement  of  executive  power, 
acting  upon  the  rights  of  individuals,  which  is  not  restrained 
and  guided  by  positive  law. 

I  have  no  doubt  the  President,  under  the  power  to  pardon, 
may  remit  the  penalty  in  part,  but  this  consists  in  shortening  the 
time  of  imprisonment,  or  reducing  the  amount  of  the  fine,  or  in 
releasing  entirely  from  the  one  or  tlie  other.  This  acts  directly 
upon  the  sentence  of  tlie  court,  under  the  law,  and  is  strictly  an 
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exercise  of  the  pardoniug  power  in  lessening  the  degree  of 
punishment,  called  for  by  mistaken  facts  on  l£e  trial,  or  new 
ones  which  have  since  become  known. 

The  case  of  the  United  States  i;.  Wilson,  7  Pet  150,  has  been 
referred  to  by  the  attorney-general,  as  sanctioning  conditional 
pardons.  But  the  remarks  of  the  court  in  that  case  arose  on 
the  pleadings,  and  not  on  the  power  of  the  President.  He  had 
pardoned  Wilson,  but  that  pardon  had  not  been  pleaded,  or 
Drought  before  the  court  by  motion  or  otherwise,  and  the  court 
held  that  the  pardon  could  not  be  considered,  unless  it  was 
brought  judicially  before  it.  In  that  case  the  chief  justice  said : 
^^  The  constitution  gives  to  the  President,  in  general  terms,  the 
power  to  grant  reprieves  and  pardons,  for  offences  agaiost  the 
United  States." 

And  he  says,  ^^as  this  power  has  been  exercised  from  time 
immemorial  by  the  executive  of  that  nation  whose  language  is 
our  language,  and  to  whose  judicial  institutions  ours  bear  a  close 
resemblance,  we  adopt  their  principles,  respecting  the  operation 
and  effect  of  a  pardon,  and  look  into  their  books  for  tlie  rules 
prescribing  the  manner  in  which  it  is  to  be  used  by  the  person 
who  woula  avail  himself  of  it."*'  And  he  goes  on  to  show  that 
a  pardon,  like  any  other  defence,  must  be  pleaded  to  enable  tlie 
court  to  act  upon  it.  There  is  nothing  in  the  case  which  coun- 
tenances tlie  power  of  the  President,  as  in  this  case  is  contended, 
to  commute  the  punishment  of  death  for  confinement  during  life 
in  the  penitentiary.  The  chief  justice  said,  *^  a  pardon  may  be 
conditional,''  in  reference  to  grants  of  pardon  in  England,  and 
by  governors  of  States. 

There  can  be  no  doubt,  where  one  punishment  is  substituted, 
under  the  laws  of  England,  for  another  —  as  banidiment  for 
death— ^ if  the  convict  shall  return,  he  may  be  arrested  on  the 
original  offence ;  and  if  he  shall  be  found  by  a  jury  to  be  the 
identical  person  originally  convicted,  the  penalty  of  death  in- 
curred by  him  may  be  inflicted.  And  the  same  thing  may  be 
done  in  re^Lrd  to  all  offences  where,  in  this  country,  the  law 
authorizes  the  pardoning  power  to  modify  the  punishment  and 
give  effect  to  the  commutation. 

In  4  Call.  86,  in  Virginia,  a  case  is  reported  where  the  prisoner 
was  indicted  for  felony.  On  motion  of  the  attorney-general 
for  an  awiurd  of  execution,  tlie  governor's  pardon  was  pleaded, 
and  urged  as  absolute,  because  the  governor  had  no  authority 
to  annex  the  condition.  The  general  court  held  that  the  con- 
dition was  illeg^,  and  therefore  the  pardon  was  absolute. 
Another  case  in  North  Carolina,  reported  in  4  Hawks.  198,  the 
defendant  was  convicted  of  forgery,  sentenced  to  the  pillory, 
three  years'  imprisonment,  thirty-nine  lashes,  and  a  fine  of  one 
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thousand  dollars;  execution  issued  for  fine  and  costs;  condi- 
tional pardon  by  the  governor.  The  judge  said,  tlie  governor 
cannot  add  or  commute  a  punishment  —  it  was  consistent  with 
his  power  to  remit." 

We  are  told  that  when  a  term  is  used  in  our  constitution  or 
statutes  which  is  known  at  the  common  law,  we  look  to  that 
system  for  its  meaning.  Pardon  is  a  word  familiar  in  common- 
law  proceedings,  but  it  is  not  a  term  peculiar  to  such  proceed- 
ings. It  applies  to  the  ordinary  intercourse  of  meu,  and  it 
means  remission,  forgiveness.  It  is  said,  in  a  monarchy,  the 
offence  is  against  the  monarch,  and  that,  consequently,  he  is  the 
only  proper  person  to  forgive. 

Bacon  says,  the  power  of  pardoning  is  irreparably  incident  to 
the  crown,  and  is  a  high  prerogative  of  the  king.  And  Comyns, 
in  his  digest,  says :  *^  The  king,  by  his  prerogative,  may  grant 
his  pardon  to  all  offenders  attainted  or  convicted  of  a  crime ;  and 
that  statutes  do  not  restrain  the  king's  prerogative,  but  they  are 
a  caution  for  using  it  well." 

The  power  to  pardon  is  a  prerogative  power  of  the  monarch, 
which  cannot,  it  seems,  be  restrained  by  statute.  Is  this  the 
usage  or  the  common-law  meaning  of  the  word  pardon,  to  which 
we  are  to  refer  as  a  guide  in  the  present  case?  If  the  President 
can  exercise  the  pardoning  power,  as  free  from  restraints  as  the 
Queen  of  England,  his  prerogative  is  much  greater  than  has 
been  supposed.  Instead  of  looking  into  the  nature  of  our  gov- 
ernment, for  the  true  meaning  of  terms  vesting  powers  in  the  ex- 
ecutive, are  we  to  be  instructed  by  studying  the  regalia  of  the 
crown  of  England ;  not  to  ascertain  the  definition  of  the  word 
pardon,  but  to  be  assured  what  powers  are  exercised  imder  it  by 
the  monarch  of  England.  This  is  a  new  rule  of  construction  of 
the  constitutional  powers  of  the  President.  I  had  thought  he 
was  the  mere  instrument  of  the  law,  and  that  the  flowers  of  the 
crown  of  England  did  not  ornament  his  brow. 

In  his  commentary  on  the  constitution.  Judge  Story  says,  346 : 
^^  The  whole  structure  of  our  government  is  so  entirely  different, 
and  the  elements  of  which  it  is  composed  are  so  dissimilar  from 
that  of  England,  that  no  argument  can  be  drawn  from  the  prac- 
tice of  the  latter,  to  assist  us  in  a  just  arrangement  of  the  exec- 
utive authority." 

It  is  not  the  meaning  of  the  word  pardon  that  is  objected  to ; 
but  it  is  the  prerogative  powers  of  the  crown  which  are  exercised 
under  that  designation.  The  President  is  the  executive  power 
in  this  country,  as  the  Queen  holds  the  executive  authority  in 
England.  Are  we  to  be  instructed  as  to  the  extent  of  the  exec- 
utive power  in  this  country,  by  looking  into  the  exercise  of  the 
same  power  in  England  ? 
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In  tbe  act  for  the  better  goTemment  of  the  navy  of  the  United 
States,  passed  the  28d  April,  1800,  (2  Stats,  at  Large,  p.  51,  art. 
42,)  it  IS  declared :  «« The  President  of  the  United  Sutes,  or, 
when  the  trial  takes  place  out  of  the  United  States,  the  com- 
mander of  the  fleet  or  squadron,  shall  possess  full  power  to  par- 
don an  J  offence  committed  against  these  articles,  after  conviction, 
or  to  miti|;ate  the  punishment  decreed  by  a  ix>urt-martiaL"  If, 
in  tbe  opmion  of  congress,  the  power  to  pardon  included  the 

Cwer  to  commute  the  punishment,  this  provision  would  seem  to 
unnecessarj. 

But  admit  Uiat  the  power  of  the  President  to  pardon  is  as  great 
as  are  the  prerogatives  of  the  crown  in  England,  still,  the  act  be- 
fore us  is  unsustainable.  Tbe  Queen  of  England  cannot  do  what 
the  President  has  done  in  this  instance.  She  has  no  power,  ex- 
cept under  statutes,  to  commute  a  punishment,  to  which  the 
prisoner  has  been  judicially  sentenced,  for  any  other  punishment 
at  her  discretion. 

By  the  act  of  Geor^  III.  c.  140,  it  is  provided,  ''  that  if  his 
mi^esty  shall  be  graciously  pleased  to  extend  his  mercy  to  any 
oflbnder  liable  to  the  punishment  of  death  by  the  sentence  of  a 
naval  court-martial,  upon  condition  of  transportation,  or  of  trans- 
porting himself  beyond  seas,  or  upon  condition  of  being  impris- 
oned within  any  jail  in  Great  Britain,  or  on  condition  of  being 
kept  to  hard  labor  in  any  jail  or  house  of  correction,  or  peniten- 
tiary house,  Ac.f  it  shall  and  may  be  lawful  for  any  justice  of  the 
King's  Bench,  ^.,  upon  such  -intention  of  mercy  as  aforesaid 
being  notified  in  writing,  to  allow  to  such  offender  the  benefit  of 
such  conditional  pardon  as  shall  be  expressed  in  such  notifica- 
tion. And  the  judge  is  required  to  make  an  order  in  regard  to 
the  punishment,  which  is  declared  to  be  as  effectual  as  if  such 
punishment  had  been  inflicted  by  the  sentence  of  the  court ;  and 
the  sentence  of  death  was  made  to  apply  to  such  offender,  should 
he  escape.^' 

And  again,  by  the  act  of  George  IV.  21st  June,  1824,  it  is 
provided,  ''when  his  majesty  shall  be  pleased  to  extend  his 
mercy,  upon  conditiou  of  transportation  beyond  seas,  &c.,  one 
of  his  migesty's  principal  secretaries  shall  signify  the  same  to 
the  proper  court,  oefore  which  the  offender  has  been  convicted ; 
such  court  shall  allow  to  such  offender  the  benefit  of  a  condi- 
tional pardon,  and  make  an  order  for  the  immediate  transporta- 
tion 01  such  ofiender.  And  the  act  declares  that  any  person 
found  at  large,  who  had  been  thus  transported,  should  suffer 
death,"  Ac. 

Stotute  28,  7  A  8  of  George  IV.  §  18,  declares  that  ''  when 
the  king's  majesty  shall  be  pleased  to  extend  his  royal  mercy  to 
any  offender,  his  royal  sign-manual,  countersigned  by  one  of  his 
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principal  secretaries  of  state,  shall  grant  to  such  offender  a  firee 
or  a  conditional  pardon,"  Ac. 

In  54  Oeo.  III.  c.  146,  where  there  was  a  conviction  for  high 
treason,  the  king  was  authorized  to  change  the  punishment — 
that  said  person  shall  not  be  hanged  by  the  neck  —  but  that 
instead  thereof  such  person  should  be  beheaded,  &c. 

It  is  laid  down  in  Coke's  8d  Institute,  vol.  6,  p.  52 :  ^'  Neither 
can  the  king  by  any  warrant  under  the  great  seal  alter  the  execu- 
tion, otherwise  than  the  judgment  of  the  law  doth  direct."  In 
the  same  book,  p.  211,  he  says,  "  it  is  a  maxim  of  law,  that  exe- 
cution must  be  according  to  the  judgment." 

The  sovereign  of  England,  with  all  the  prerogatives  of  the 
crown,  in  granting  a  conditional  pardon,  cannot  substitute  a 
punishment  which  the  law  does  not  authorize.  The  law  author* 
izes  the  sovereign  to  transport,  or  inflict  other  punishments,  for 
certain  offences,  and  this  being  signified  to  some  one  or  more  of 
the  judges,  effect  is  given  to  the  condition  through  his  or  their 
instrumentality.  So  that  the  punishment  inflicted  is  matter  of 
record.  And  should  the  offender  return  into  England,  after  ban- 
ishment, the  law  subjects  him  to  punishment  under  the  original 
conviction.  Here  is  certainty  in  limiting  on  the  one  hand  the 
discretion  of  the  pardoning  power,  and  on  the  other  the  rights 
of  the  culprit 

With  very  few,  if  any,  exceptions,  conditional  pardons  have 
not  been  granted  by  the  governors  of  States,  except  where  ex- 
press authority  has  been  given  in  the  constitution  or  laws  of  the 
States.  So  early  as  the  12th  of  March,  1794,  a  law  of  New  York 
provided  "  that  it  shall  and  may  be  lawful  for  the  person  ad- 
ministering the  government  of  the  State,  for  the  time  being,  in 
all  cases  in  which  he  is  authorized  by  the  constitution  to  grant 
pardons,  to  grant  the  same  upon  such  conditions,  and  with 
such  restrictions,  and  under  such  limitations,  as  he  may  think 
proper." 

The  distinguished  attorney-general  of  the  United  States,  Mr. 
Wirt,  being  called  on  for  his  opinion  in  a  case  differing  from  the 
present,  but  involving,  to  some  extent,  the  same  principles,  in  his 
letter  of  4th  January,  1820,  to  tlie  Secretary  of  the  mvy,  says : 
*^Your  letter  of  the  80th  ultimo  submits,  for  my  opinion,  the 
power  of  the  President  to  change  the  sentence  of  death,  which 
lias  been  passed  by  a  general  court-martial  on  William  Bonsman, 
a  private  in  the  marine  corps,  into  a  sentence  of  "  service  and 
restraint  for  the  space  of  one  year,  after  which  to  cause  him  to  be 
drummed  from  the  marine  corps  as  a  disgrace  to  it." 

He  refers  to  the  42d  article  of  the  rules  and  regulations  of  the 
navy,  which  embrace  the  marine  corps,  and  which  declares  that 
"  the  Pjresident  of  the  United  States  shall  possess  full  power  to 
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pardon  any  offence  against  these  articles  ailer  conviction,  or  to 
mitigate  the  punishment  decreed  by  a  court-martial.'*  And,  he 
says,  *^  the  power  of  pardoning  the  offence  does  not,  in  my 
opinion,  include  the  power  of  clianging  the  punishment ;  but 
the  ^  power  to  mitigate  the  punishment,'  decreed  by  a  court- 
martial,  cannot,  I  think,  be  fairly  understood  in  any  other  sense 
than  as  meaning  a  power  to  substitute  a  milder  punishment  in 
the  place  of  that  decreed  by  the  court-martial,  in  which  sense  it 
would  justify  the  sentence  which  tiie  President  proposes  to  sub- 
stitute, in  the  case  under  consideration." 

The  power  of  mitigation,  he  says,  *^  in  general  terms,  leaves 
the  mauner  of  performing  this  act  of  mercy  to  himself,  and  if  it 
can  be  performed  in  no  other  way  than  by  changing  its  species, 
the  President  has,  in  my  opinion,  the  power  of  adopting  this 
form  of  mitigation  " ;  and  he  observes,  "  to  deny  him  tlie  power 
of  changing  the  punishment  in  this  instance,  is  to  deny  him  the 
power  of  mitigating  the  severest  of  all  punishments.  Congress 
foresaw  that  there  were  cases  in  which  toe  exercise  of  the  power 
of  entire  pardon  might  be  proper ;  they  therefore,  in  the  first 
branch  of  the  article,  gave  him  the  power  to  pardon.  But  they 
foresaw  also,  that  there  would  be  cases  in  which  it  would  be  im« 
proper  to  pajr^on  the  offence  entirely,  in  which  there  ought  to  be 
some  punishment,  but  in  which,  nevertheless,  it  might  be  proper 
to  inflict  a  milder*  punishment  than  that  decreed  by  the  court- 
martial  ;  and  hence,  in  another  and  distinct  member  of  the  arti- 
cle they  give  him,  in  general  terms,  the  separate  and  distinct 
power  of  mitigation." 

It  will  be  seen  that  Mr.  Wirt  places  the  power  of  mitigation 
expressly  under  the  article  cited. 

In  a  letter  to  the  President  on  the  power  to  pardon,  dated 
SOth  March,  1820,  Mr.  Wirt  says :  ''  The  power  of  pardon,  as 
given  by  the  constitution,  is  tlie  power  of  absolute  and  entire 
pardon.  On  the  principle,  however,  that  the  greater  power  in- 
cludes the  less,  I  am  of  opinion  that  the  power  of  pardoning 
absolutely  includes  the  power  of  pardoning  conditionally.  There 
is,  however,"  he  says,  *'  great  danger  lest  a  conditional  pardon 
should  operate  as  an  absolute  one,  from  the  difficulty  of  enfor- 
cing the  condition,  or,  in  case  of  a  breach  of  it,  resorting  to  the 
original  sentence  of  condemnation ;  which  difficulty  arises  from 
the  limited  powers  of  the  national  government. 

"  But  suppose,"  he  remarks,  ^^  a  pardon  granted  on  a  condi- 
tion, to  be  executed  by  officers  of  the  federal  government,  —  as, 
for  example,  to  work  on  a  public  fortification,  —  and  suppose  this 
oondition  violated  by  running  away,  where  is  the  power  of  ar- 
rest, in  these  circumstances,  given  by  any  law  of  the  United 
States  7    And  suppose  the  arrest  could  be  made,  where  is  the 
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clause  in  any  of  our  judiciary  acts  that  authorizes  a  court  to 

i)roceed  in  such  a  state  of  things  ?  And  without  some  positive 
egislative  regulation  on  the  subject,  I  know  that  some  of  our 
federal  judges  would  not  feel  themselves  at  liberty  to  proceed, 
de  novOy  on  the  original  case.  It  is  true  the  king  of  England 
grants  such  conditional  pardons  by  the  common  law ;  but  the 
same  common  law  has  provided  the  mode  of  proceeding  for  a 
breach  of  the  condition  on  the  part  of  the  culprit.  We  have  no 
common  law  here,  however,  and  hence  arises  the  difficulty." 
And  he  says,  ^^  If  a  condition  can  be  devised  whose  execution 
would  be  certain,  I  have  no  doubt  that  the  President  may  pardon 
on  such  condition.  All  conditions  precedent  would  be  of  this 
character ;  e.  g.  pardon  to  a  military  officer  under  sentence  of 
death,  on  the  previous  condition  of  resigning  his  commission." 

In  his  letter  to  the  President,  dated  18th  September,  1845, 
Mr.  Attomey-Oeneral  Mason  says :  ^^  I  cannot  doubt  the  power 
of  the  President  to  mitigate  a  sentence  of  dismission  from  the 
service,  by  commuting  it  into  a  suspension  for  a  term  of  years, 
without  pay.  A  dismission  is  a  perpetual  suspension  without 
pay ;  and  the  limited  suspension  without  pay  is  the  inferior 
degree  of  the  same  punishment.  The  minor  is  contained  in  the 
major.'*  And  he  says:  "The  sentence  of  death  for  murder 
could  be  mitigated  by  substituting  any  punishment  which  the 
law  would  authorize  the  court  to  inflict  for  manslaughter.  This 
is  the  inferior  degree  of  the  offence." 

And  again,  in  his  letter  to  the  Secretary  of  the  Navy,  dated 
16th  of  October,  1845,  Mr.  Mason  says :  "  Did  this  power  to 
mitigate  the  sentence  include  the  power  to  commute  or  substi- 
tute another  and  a  milder  punishment  for  that  decreed  by  the 
court,  (referring  to  a  court-martial,)  the  mitigation,"  he  says, 
"  must  be  of  the  punishment  adjudged,  by  reducing  and  modify- 
ing its  severity,  except  as  in  sentences  of  death,  where  there  is  no 
degree."  He  says:  "At  the  war  department  it  has  always 
been  considered  that  the  executive  has  not  the  power,  by  way 
of  mitigation,  to  substitute  a  different  punishment  for  that 
inflicted  by  sentence  of  a  court-martial  —  the  general  rule  being 
tliat  the  mitigated  sentence  must  be  a  part  of  the  punishment 
decreed."  He  further  remarks,  "that  in  1820,  Mr.  Wirt  gave  an 
opinion  recognizing  this  rule,  but  made  a  substitution  of  a 
different  punishment  for  the  sentence  of  death  an  exception ; 
and  he  places  it  on  the  ground  that  capital  punishment  can  only 
be  mitigated  by  a  change  of  punishment."  Mr.  Attorney- 
General  should  have  said,  that  the  power  given  in  the  article  to 
mitigate  was  referred  to  by  Mr.  Wirt  as  authorizing  the  mitiga- 
tion, and  not  the  general  power  to  pardon. 

No  higher  authority  than  Mr.  Wirt  can  be  found,  as  coming 
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from  the  law  officer  of  the  government.  It  gives  to  the  procedure 
now  before  us  no  countenance  or  support,  but  throws  the  weight 
of  his  great  name  against  the  exercise  of  the  power  assumed. 
^  But  it  is  said,  that  the  power  of  commutation  may  be  exer- 
cised by  the  President  under  the  laws  of  Maryland,  adopted  by 
congress  on  the  cession  of  the  territory  which  now  constitutes 
the  District  of  Columbia. 

The  constitution  of  Maryland  provides,  that  the  governor 
*^  alone  may  exercise  all  other  the  executive  powers  of  govern- 
ment, where  the  concurrence  of  council  is  not  required  according 
to  the  laws  of  the  State,  and  grant  reprieves  or  pardons  for  any 
crime,  except  in  cases  where  the  law  shall  otherwise  direct." 
This,  I  suppose,  no  one  will  contend,  can  be  applied  to  the 
President  of  the  United  States*  The  constitutional  provision  is 
made  subject  to  the  action  of  the  legislature. 

A  statute  of  Maryland  was  passed  in  1847,  c.  17,  to  make 
conditional  pardons  effectual.  This  law  can  only  tend  to  show 
that  there  was  no  prior  law  by  which  such  pardons  could  be 
made  effectual. 

The  first  law  of  Maryland  on  the  subject  of  pardon  was 
enacted  in  1787.  The  first  section  provided,  '^  that  the  governor 
may,  in  his  discretion,  grant  to  any  offender  capitally  convicted 
a  pardon,  on  condition  contained  therein,  and  is  and  shall  be 
effectual  as  a  condition  according  to  the  intent  thereof." 

The  second  section  provides,  if  the  convict  be  a  slave,  he  may 
be  transported  out  of  die  State,  and  sold  for  the  benefit  of  the 
State. 

The  4th  sect,  declares,  if  a  partv  who  has  been  pardoned  on 
condition  of  leaving  the  State  shall  return  contrary  thereto,  he 
shall  be  arrest^,  and  on  being  found  by  a  jury  to  be  the  same 
person,  the  court  shall  pass  such  judgment  as  the  law  requires 
for  the  crime  committed. 

The  second  law  on  the  same  subject  was  enacted  in  1795. 

The  1st  sect,  requires  the  governor  to  issue  a  warrant  to  the 
sheriff,  to  carry  the  sentence  of  the  court  into  effect.  The  2d 
sect,  that,  in  his  discretion,  the  governor  may  commute  or  change 
any  sentence  or  judgment  of  death  into  other  punishment  of 
such  criminal  of  this  State,  upon  such  terms  and  conditions  as 
he  shall  think  expedient.  And  if  a  slave,  he  may  be  transported 
and  sold  for  the  benefit  of  the  State. 

By  an  act  of  congress  of  the  27th  of  February,  1801,  it  was 
declared,  "  that  the  laws  of  Maryland,  as  they  now  exist,  shall 
be  and  continue  in  force  in  that  part  of  the  said  district  which 
was  ceded  by  that  State  to  the  United  States,  and  by  them 
accepted."  This  provision  covers  what  is  now  the  District  of 
Columbia. 
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That  the  general  laws  of  Maryland  for  the  punishment  of 
offences,  the  practice  of  the  courts,  forms  of  actions,  contracts, 
&c.y  come  under  the  laws  of  Maryland,  is  undoubted.  But  the 
question  is,  whether  the  above  laws  which  regulate  pardons  by 
the  governor,  apply  to  the  President  of  the  United  States,  in  the 
exercise  of  the  same  power.  After  much  reflection,  I  have  come 
to  the  conclusion  that  they  can  neither  justify  nor  control  tlie 
exercise  of  the  constitutional  power  of  the  President  to  grant  a 
pardon,  for  the  following  reasons :  — 

1.  Their  language  is  inappropriate,  and  some  of  their  provis- 
ions are  inconsistent  with  the  duties  of  the  President.  The 
governor  is  required  to  issue  a  warrant  to  execute  the  sentence 
of  the  court,  and  also  to  sell  convicted  slaves  for  the  benefit  of 
the  State.     Can  the  President  do  this  ? 

2.  For  more  than  half  a  century  these  acts  have  not  been 
applied  to  the  President,  although  he  has  often  granted  pardons, 
until  in  the  case  now  before  us.  Nor  have  either  of  the  laws 
been  referred  to  by  any  one  of  the  attorneys-general  who  have 
been  consulted  on  the  subject,  and  who  have  given  elaborate 
opinions,  and  particularly  Mr.  Wirt,  who  dwells  upon  the  diffi- 
culty, if  not  impracticability,  of  carrying  out  the  condition  ou 
which  the  pardon  was  granted,  without  specific  legislation.  No 
reference  was  made  to  these  laws  by  the  late  attorney-general, 
on  whose  advice  the  punishment  of  death  was  commuted,  in 
favor  of  Wells,  to  imprisonment  for  life. 

3.  Any  regulation  respecting  the  high  prerogative  power  to 
pardon  or  commute  the  punishment  of  a  convict,  must  be  gen- 
eral, and  extend  as  far  as  the  federal  jurisdiction  extends,  and 
cannot  be  restricted  by  any  act  of  congress  to  any  particular 
State  or  territory.  The  power  is  given  in  the  constitution,  and 
it  may  be  exercised  commensurate  with  that  fundamental  law ; 
and  any  modification  of  the  power,  to  be  exercised  at  the  dis- 
cretion of  the  President,  must  be  coextensive  with  tlie  constitu- 
tional power. 

The  8th  section  of  the  1st  article  of  the  constitution  declares, 
that  congress  shall  have  power  "to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  by  this  constitution  in  the 
government  of  the  United  States,  or  in  any  department  or  officer 
thereof." 

4.  The  above  acts  of  Maryland  can  only  operate  in  this  case, 
as  acts  of  congress,  and  in  that  view  they  have  been  enacted 
more  than  fifty  years,  without  being  referred  to  or  acted  oh 
during  that  period,  although  the  subject  of  conditional  pardon 
has  been  often  discussed,  and  the  want  of  provisions  which  they 
contain  deeply  felt  and  expressed.    Under  such  circumstances, 
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is  it  possible  to  consider  those  acts,  or  either  of  them,  as  in  force 
in  this  district  since  1801  ?  If  this  be  so,  it  is  the  most  extraor- 
dinary event  that  has  occurred  in  the  legal  history  of  any 
country. 

The  laws  adopted  from  Maryland  were  not  specified  by  name  ; 
of  course,  those  only  which  were  local  in  their  character,  and 
were  necessary  in  their  nature  to  regulate  local  transactions,  and 
the  courts  which  settle  controversies,  were  adopted.  Tiie  laws 
which  regulate  the  duty  and  powers  of  the  governor,  in  regard 
to  pardons  granted  to  offenders,  no  more  apply  to  the  President 
than  duties  prescribed  for  the  action  of  the  governor  in  any 
other  matter.  This  shows  the  reason  why  the  above  laws  have 
been  dormant,  as  if  unknown,  for  more  that  fifty  years.  It  is 
too  late  now  to  resuscitate  them,  however  strongly  the  present 
exigency  may  call  for  them. 

I  am  not  opposed  to  commutation  of  punishment,  where  it 
may  be  called  for  by  any  great  principle  of  justice  or  humanity; 
but  the  exercise  of  such  power  should  be  regulated  by  law,  and 
not  left  to  the  discretion  of  the  executive.  As  the  law  now 
stands,  the  punishment  substituted,  as  well  as  the  exercise  of 
the  power,  rests  upon  discretion ;  and  there  is  no  legal  mode  of 
giving  efiect  to  the  commutation ;  and  this  is  an  unanswerable 
objection  to  it.  No  court  would  execute  the  convict  on  tlie 
original  sentence  under  such  circumstances. 

If  the  condition  on  which  a  pardon  shall  be  granted  be  void, 
the  pardon  becomes  absolute.  This,  I  think,  is  a  clear  principle, 
although  there  may  be  found  some  opinions  against  it.  The 
President  has  the  power  to  pardon,  and  if  he  make  the  grant  on 
an  impossible  condition  —  for  avoid  condition  may  be  considered 
of  that  character — the  grant  is  valid. 

The  condition  being  void,  I  think  Wells  is  illegally  detained, 
and  should  be  discharged. 

Mr.  Justice  CURTIS  dissenting. 

In  Ex  parte  Kaine,  14  How.  117, 1  examined,  with  care,  the 
jurisdiction  of  this  court  to  issue  writs  of  habeas  corpus  to  inquire 
into  causes  of  commitment.  I  then  came  to  the  conclusion 
that  the  mere  fact  tliat  a  circuit  court  had  examined  the  cause 
of  commitment  and  refused  to  discharge  the  prisoner,  did  not 
enable  this  court,  by  a  writ  of  habeas  corpus^  to  re-examine  the 
same  cause  of  commitment.  Though  subsequent  reflection  has 
confirmed  the  opinion  tlien  formed,  I  should  have  acquiesced  in 
the  jurisdiction  assumed  in  this  case,  if  a  majority  of  the  court, 
in  Kane's  case  had  decided  contrary  to  my  opinion.  But  the 
question  was  then  left  undecided ;  and  in  this  case,  for  the  first 
time,  in  my  judgment,  has  jurisdiction  been  assumed,  on  the 
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ground,  not  that  the  cause  of  commitmeut  was  originally  ex- 
aminable here  —  for  that  would  be  an  exercise  of  original  juris- 
diction —  but  that,  though  not  thus  originally  examinable,  yet,  as 
the  circuit  court  has  had  the  prisoner  before  it,  and  has  remand- 
ed him,  this  court,  by  a  writ  of  habeas  corpuSj  may  examine  that 
decision  and  see  whether  it  be  erroneous  or  not. 

That  this  is  the  only  ground  on  which  the  jurisdiction  over 
this  case  can  be  rested,  or  that  it  cannot  be  considered  to  be  an 
examination  of  the  original  cause  of  commitment,  will  clearly 
appear,  if  we  attend  to  what  that  cause  of  commitment  was. 
The  petitioner  was  convicted  capitally.  His  sentence  is  not 
brought  before  us  in  form,  but  we  must  infer  that  it  ordered  him 
to  be  imprisoned  until  the  day  which  was  by  the  court,  or  should 
be  by  the  executive,  fixed  for  his  execution.  He  received  a 
conditional  pardon.  Regularly,  I  consider,  that  he  should  have 
been  brought  before  the  circuit  court  upon  a  writ  of  habeas  cor- 
pus^  and  have  there  pleaded  his  pardon,  in  bar  of  so  much  of  his 
sentence  as  directed  him  to  be  hung ;  or,  in  bar  of  the  entire 
sentence,  if  the  condition  requiring  him  to  continue  in  imprison- 
ment for  life  was  inoperative.  United  States  v.  Wilson,  7 
Peters,  150.  If  this  had  been  done,  the  circuit  court  would  have 
pronounced  its  judgment  upon  the  validity  of  such  plea;  and  in 
conformity  witli  the  decision  which  that  court  has  made  in  this 
case,  it  must  have  entered  a  judgment  vacating  its  former  sen- 
tence, and  sentencing  the  petitioner  to  imprisonment  during  life 
in  the  penitentiary  of  this  District. 

Over  such  a  sentence  this  court  could  have  exercised  no  con- 
trol, eitlier  by  writ  of  error  or  of  habeas  corpus.  Not  by  writ  of 
error,  for  none  is  allowed  in  criminal  cases.  Not  by  habeas 
corpus^  for,  as  was  held  in  ex  parte  Watkins,  8  Pet.  193,  a  writ 
of  habeas  corpus  cannot  issue  from  this  court  to  examine  a 
criminal  sentence  of  the  circuit  court,  even  where  the  objection 
to  the  sentence  is,  that  it  appears  on  the  face  of  the  record,  in 
the  opinion  of  this  court,  that  the  circuit  court  had  not  jurisdic* 
tion,  and  its  proceeding  was  merely  void;  because  the  circuit 
courts  are  the  final  judges  of  their  own  jurisdiction ;  and  of  all 
their  proceedings  in  criminal  cases.  This  court  has  no  power 
to  reverse  one  of  their  criminal  judgments  for  any  cause,  and 
consequently  no  power  to  form  any  judicial  opinion  upon  the 
correctness  thereof. 

In  the  case  before  us,  so  far  as  appears,  the  petitioner  did  not 
formally  plead  his  pardon,  nor  did  the  circuit  court,  by  an  entry 
on  its  records,  formally  vacate  the  capital  sentence,  and  sentence 
the  prisoner  anew.  But  that  court,  using  its  own  final  judg- 
ment as  to  the  proper  mode  of  proceeding  in  this  criminal  case, 
proceeded  in  such  manner  and  form  as  it  deemed  to  be  accord- 
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ing  to  law.  It  remanded  the  prisoner,  in  execution  of  the 
original  sentence,  so  far  as  that  directed  his  imprisonment. 
After  this  had  been  done,  the  imprisonment  may  be  viewed  in 
one  of  two  aspects.  It  may  be  considered  as  continued  under 
the  original  sentence ;  the  execution  of  that  part  of  the  sentence 
which  commanded  him  to  be  hung  being  postponed  by  the  par- 
don, so  long  as  there  shall  be  no  breach  of  the  condition ;  or  the 
original  sentence  may  be  treated  as  modified  by  the  proceedings 
Under  tlie  habeas  corpus  in  the  circuit  court,  and  that  part  of 
the  sentence  which  commanded  him  to  be  hung,  as  annulled, 
the  residue  remaining  in  force. 

As  I  view  this  case,  therefore,  it  stands  thus :  the  petitioner 
is  imprisoned  under  a  criminal  sentence  of  the  circuit  court, 
either  as  originally  pronounced,  or  as  modified  by  the  order  of 
the  circuit  court  made  under  the  writ  of  habeas  corpus.  That 
original  or  modified  criminal  sentence  is  the  cause  of  his  com- 
mitment. Though  this  court  has  no  jurisdiction  by  writ  of 
error  to  revise  such  a  sentence,  and  has  deliberately  decided,  in 
ex  parte  Watkins,  that  a  writ  of  habeas  carpus  cannot  be  made 
a  writ  of  error  for  such  a  purpose,  yet  by  a  writ  of  habeas  cor^ 
pus  we  do  revise  such  a  sentence  in  this  case. 

It  seems  to  me  that  the  refusal  of  a  writ  of  error  in  criminal 
cases  is  not  only  idle,  but  mischievous,  if  a  writ  of  habeas  corpus^ 
which  is  certainly  a  very  clumsy  proceeding  for  the  purpose, 
may  be  resorted  to,  to  bring  the  record  of  every  criminal  case, 
of  whatever  kind,  before  this  court. 

With  deference  for  the  opinions  of  my  brethren,  in  my  judg- 
ment, it  goes  very  little  way  towards  avoiding  the  difficulty  to 
hold  that,  before  one  under  a  criminal  sentence  of  a  circuit  court 
can  thus  attack  bis  sentence  collaterally,  in  a  court  which  can- 
not review  it  by  any  direct  proceeding,  he  must  first  apply  to 
the  circuit  court  for  a  writ  of  habeas  corpus ;  and  if  the  writ,  or 
his  discharge  under'it,  be  refused,  he  may  then  bring  into  action 
the  appellate  power  of  this  court,  and  by  a  writ  of  /labeas  corpus 
out  of  this  court  stop  the  execution  of  a  sentence,  which  we  have 
no  power  to  reverse.  Few  questions  come  before  this  court 
which  may  afiect  the  general  course  of  justice  more  deeply  than 
questions  of  jurisdiction.  This  great  remedial  writ  of  habeas 
corpus  J  so  efficacious  and  prompt  in  its  action,  and  so  justly 
valued  in  our  country,  may  become  an  instrument  to  unsettle 
the  nicely  adjusted  lines  of  jurisdiction,  and  produce  conflict  and 
disorder.  If  the  true  sphere  of  its  action,  and  the  precise  limits 
of  the  power  to  issue  it,  should  become  in  any  degree  confused 
or  indistinct,  serious  consequences  may  follow — consequences 
not  only  affecting  the  efficient  administration  of  the  criminal 
laws  of  the  United  States,  but  the  harmonious  action  of  the 
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divided  sovereignties  by  which  our  country  is  governed.  For 
these  reasons,  though  sensible  of  the  bias,  which,  I  suppose,  every 
one  has  in  favor  of  this  process,  I  have  heretofore  felt,  and  now 
feel,  constrained  to  examine  with  care  the  question  of  our  juris- 
diction to  issue  it ;  and  being  of  opinion  that  this  court  has  not 
power  to  inquire  into  the  validity  of  the  cause  of  commitment 
stated  in  this  petition,  I  think  it  should  be  dismissed  for  that 
reason. 

In  this  opinion  Mr.  Justice  CAMPBELL  concurs. 


George  C.  Dodge,  Appellant,  v.  John  M.  Woolsey. 

A  stockholder  in  a  corporation  has  a  remedy  in  chancery  against  the  directors,  to  pre- 
vent them  from  doing  acts  which  would  amount  to  a  violation  of  the  charter,  or  to 
prevent  any  misapplication  of  their  capital  or  profits  which  might  lessen  the  value 
of  the  shares,  if  the  acts  intended  to  be  done  amount  to  what  is  called  in  law  a  breach 
of  trust  or  dutj. 

So  also  a  stockholder  has  a  remedy  against  individuals,  in  whatever  character  they 
profess  to  act,  if  the  subject  of  complaint  is  an  impnted  violation  of  a  corporate  fran- 
chise, or  the  denial  of  a  right  growing  out  of  it,  for  which  there  is  not  an  adequate 
remedy  at  law. 

Therefore,  where  the  directors  of  a  bank  refused  to  take  the  proper  measures  to  resist 
the  collection  of  a  tax,  which  they  themselves  believed  to  nave  been  imposed  upon 
them  in  violation  of  their  charter,  this  refusal  amounted  to  what  is  termed  in  law  a 
breach  of  trust,  a  stockholder  had  a  right  to  file  a  bill  in  chancery  asking  for  such  a 
remedy  as  the  case  might  require. 

If  the  stockholder  be  a  resident  of  another  State  than  that  in  which  the  bank  and  per- 
sons attempting  to  violate  its  charter,  or  commit  a  breach  of  trust  or  duty  have  tneir 
domicile,  he  may  file  his  bill  in  the  courts  of  the  United  States.  He  has  this  right 
under  the  constitution  and  laws  of  the  United  States. 

The  rights  and  duties  of  this  court  examined  and  explained,  as  an  ultimate  tribunal  to 
deteimine  whether  laws  enacted  by  congress,  or  by  state  legislatures  or  decisions  of 
state  courts  are  in  conflict  with  the  constitution  of  the  United  States. 

Where  the  State  of  Ohio,  chartered  a  bank  in  1S45,  in  which  charter  was  stipulated  the 
amount  of  tax  which  the  bank  should  pay,  in  lien  of  all  uxes  to  which  said  com- 
pany or  the  stockholders  thereof,  on  account  of  stock  owned  therein,  would  other- 
wise be  subject;  and  in  1852,  the  legislature  passed  an  act  levying  taxes  upon  the 
bank  to  a  greater  amount  and  founoed  upon  a  different  principle.  This  act  is  in 
conflict  with  the  constitution  of  the  United  States,  as  impairing  the  obligation  of  a 
contract,  and  therefore  void. 

The  fact,  that  the  people  of  the  State  had,  in  1651,  adopted  a  new  constitution,  in 
which  it  was  declared  that  taxes  should  be  imposed  upon  banks  in  the  mode  which 
the  act  of  1852  purported  to  carry  out,  cannot  release  tne  State  from  the  obligations 
and  duties  imposed  upon  it  by  the  constitution  of  the  United  States. 

The  case  of  the  Piqna  Branch  of  the  State  Bank  of  Ohio  v.  Knoop,  16  How.  369,  again 
affirmed. 

This  was  an  appeal  from  the  circuit  court  of  the  United  States 
for  the  District  of  Ohio. 

The  circumstances  of  the  case  are  fully  stated  in  t^jd  ^opinion 
of  the  court. 
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It  was  argued  by  Mr.  SpaMing  and  Mr.  Pugh^  for  the  appel- 
lant, and  hj  Mr.  Stanberry  and  Mr.  Vinton^  for  the  appellee. 

The  points  made  by  the  counsel  for  the  appellant,  in  tliis 
court,  were  substantially  the  same  with  the  reasons  assigned  by 
Dodge,  in  the  circuit  court  in  support  of  a  motion  to  dissolve  tlie 
injunction. 
They  were  the  following,  namely :  — 

1.  The  complainant  cannot  sustain  a  suit  in  equity  against  the 
defendant,  Oeorge  C.  Dodge ;  for  in  the  event  of  his  making  dis- 
tress for  the  tax  in  said  bill  mentioned,  tlie  complainant  will  have 
'^  plain,  adequate,  and  complete  remedy  at  law.'' 

2.  llie  complainant,  as  one  of  the  stockholders  of  said  Com- 
mercial Branch  Bank,  has  no  right  to  call  the  directors  of  said 
bank  to  account,  in  a  court  of  equity,  for  an  error  of  judgment 
in  respect  to  any  matter  confided  to  their  discretion. 

8.  There  is  no  allegation  in  the  bill  that  the  bank  or  its  direc- 
tors refuse,  by  collusion  with  this  defendant,  or  with  other  per- 
sons, to  prosecute  a  suit,  or  to  take  other  measures  to  prevent 
the  collection  of  said  tax. 

4.  The  complainant,  in  the  character  of  a  stockholder,  has  no 
right  to  call  the  bank  to  account  in  a  court  of  equity  for  a  breach 
of  trust,  as  the  relation  of  trustee  and  cestui  que  trust  does  not 
exist  between  the  corporation  and  its  several  stockholders. 

5.  The  said  Commercial  Branch  Bank  is  the  creature  of  the 
laws  of  Ohio,  and  has  no  corporate  existence  in  any  other  State. 
In  the  law,  such  corporation  is  regarded  in  the  light  of  a  citizen 
and  inhabitant  of  the  State  which  creates  and  sustains  it.  The 
Commercial  Branch  Bank  can  have  no  right  to  institute  a  suit 
in  the  federal  court  against  George  C.  Dodge,  also  a  citizen  and 
inhabitant  of  Ohio. 

6.  A  stockholder  of  the  Commercial  Branch  Bank  is  one  of 
the  component  parts  of  the  corporation.  He  has  no  distinct 
individuality,  so  far  as  it  respects  the  interests  of  the  bank,  that 
will  enable  him  to  sue  a  citizen  of  Ohio  in  the  federal  court, 
although  he  may  be  a  citizen  and  inhabitant  of  the  State  of 
Connecticut. 

7.  The  complainant,  in  his  bill,  does  not  show  himself  entitled 
to  the  interposition  of  this  honorable  court,  sitting  as  a  court  of 
equity. 

8.  The  tax  law  of  April  18,  1852,  is  a  valid,  constitutional 
enactment  by  the  general  assembly  of  the  State  of  Ohio. 

9.  It  is  contrary  to  sound  public  policy,  that  the  collection  of 
the  State  revenue  should  be  arrested  by  the  instrumentality  of  a 
writ  of  injunction. 

In  support  of  the  first;  point  it  was  alleged  that  the  damages 
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wliich  the  complainant  estimated  that  he  would  sustain  by  the 
tax  were  not  more  than  $  500,  whereas  the  answer  of  Dodge, 
showed  him  to  be  worth  $80,000.    Baldwin,  C.  C.  R.  894. 

In  the  case  of  Osborn  v.  The  United  States  Bank,  the  whole 
franchise  of  the  bank  was  in  jeopardy,  so  far  as  it  respected  that 
State,  9  Wlieat.  738. 

The  right  called  in  question  was  the  right  of  the  bank,  an 
artificial  person,  but  having  a  legal  existence  within  the  State 
of  Ohio,  of  which  State,  Dodge,  the  other  party  was  a  citizen. 
No  suit  could  therefore  be  carried  on  between  them  in  the  circuit 
court  of  the  United  States. 

2d,  8d,  4th,  5th,  and  6th,  points.  A  stockholder  had  no  right 
to  intervene  for  the  protection  of  the  bank.  The  persons  speci- 
fied in  the  charter,  and  they  alone,  are  or  can  be  the  agents  of 
the  corporation.  1  Kyd  on  Corporations,  13 ;  AngcU  &  Ames, 
on  Corporations,  259 ;  8  Sergeant  &  Rawle,  521 ;  6  Sergeant  & 
Rawle,  508. 

It  is  definitively  settled,  however,  by  a  great  weight  of  author- 
ity, that  where  the  charter  has  invested  the  board  of  directors 
with  power  to  manage  the  concerns  of  the  corporation,  no  one 
stockholder,  nor  any  number  of  stockholders,  has  a  right  to 
compel  these,  the  charter  agents  of  the  body  corporate,  to  do  any 
act  contrary  to  their  own  judgment  exercised  in  good  faith. 
The  Commonwealth  v.  The  Trustees  of  St.  Mary's  Churcli,  6 
Sergeant  &  Rawle,  508 ;  Hersey  v.  Veazie,  24  Maine,  9  ;  Smith 
V.  Hurd  et  al.  12  Metcalf,  371 ;  State  of  Louisiana  v.  Bank 
of  Louisiana,  6  Louisiana,  745 ;  Scott  v,  Depeyster,  1  Ed- 
ward's N.  Y.  Chan.  Rep.  518 ;  Robinson  v.  Smith,  8  Paige, 
Chan.  Rep.  222 ;  Baylies  v,  Orne  et  al.  1  Freeman's  Chan. 
Rep.  161 ;  Hodges  v.  New  England  Screw  Co.  1  Rhode  Island, 
612;  The  Oswego  Palls  Bridge  Co.  v.  Fish  et  al.  1  Barbour's 
Chan.  Rep.  547;  Forbes  v.  Whitlock,  3  Edward's  Chan.  Rep. 
446 ;  Russell  v.  McLellan,  14  Pickering,  69 ;  Augell  &  Ames 
on  Corporations,  565,  §  560 ;  2  How.  461 ;  1  Phillips,  790 ;  11 
Georgia,  556. 

This  bill  is  a  contrivance  to  give  jurisdiction  to  the  federal 
courts,  where  none  fairly  exists,  and  must  therefore  be  discoun- 
tenanced.   4  Dallas,  330 ;  1  Wash.  C.  C.  R.  88 ;  5  Cranch,  87. 

8.  The  tax  law  of  1852,  is  a  valid,  constitutional  enactment. 

When  tlie  case  of  the  Piqua  Branch  Bank  was  decided,  16 
How.  369,  it  was  with  reference  to  this  circumstance,  namely, 
that  the  law  imposing  the  additional  tax  was  imposed  by  a 
legislature  which  was  >itting  under  the  same  constitution  as  tliat 
which  granted  the  charter  of  1845  But  this  case  is  different  in 
this  respect. 

The  constitution  of  1802,  contained  in  article  8,  §  1,  this  clause. 
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**  For  tbe  great  purpose  of  protecting  their  rights  and  liberties, 
and  securing  their  independence,  they  (the  people,)  have  at  all 
times  a  complete  power  to  alter,  reform,  or  abolish  their  govern- 
ment whenever  they  may  deem  it  necessary/' 

And  in  the  mode  prescribed  by  another  article  they  altered 
their  constitution  in  1851,  so  far  as  to  require  tliat  all  property 
employed  in  banking,  whether  by  banks  then  existing  or  there- 
after to  be  created,  should  always  bear  a  burden  of  taxation, 
equal  to  that  imposed  upon  the  property  of  individuals. 

Therefore,  the  immunity  granted  to  the  banking  companies 
of  Ohio,  by  the  60th  section  of  the  act  of  February  24,  1845, 
was  acciepted  by  them  with  a  tacit  understanding  that  its  effi- 
cacy might  be  impaired  by  the  sovereignty  of  the  State,  upon  tlie 
reformation  of  the  government,  and  the  adoption  of  a  new  consti- 
tution. 

In  McGuUough  i;.  The  State  of  Maryland,  4  Wheat,  p.  404, 
Mr.  Chief  Justice  Marshall  says:  ^^It  has  been  said  that  the 
people  had  already  surrendered  all  their  powers  to  the  state 
sovereignties,  and  had  nothing  more  to  give.  But,  surely,  the 
question  whether  they  may  resume  and  modify  the  powers 
granted  to  government  does  not  remain  to  be  settled  in  tins 
country." 

In  Terrett  v.  Taylor,  9  Cranch,  48,  Mr.  Justice  Story  says : 
^^  Upon  a  change  of  government,  too,  it  may  be  admitted  that 
such  exclusive  privileges  attached  to  a  private  corporation  as  ai*e 
inconsistent  with  the  new  government,  may  be  abolished.'' 

In  Mumma  v,  Potomac  Company,  8  Peters,  281,  the  same 
learned  justice  remarks  as  follows :  — 

^^  A  corporation,  by  the  very  terms  and  nature  of  its  political 
existence,  is  subject  to  dissolution  by  a  surrender  of  its  corporate 
franchises,  and  by  a  forfeiture  of  them  for  wilful  misuser  and 
non-user. 

<<  Every  creditor  must  be  presumed  to  understand  the  nature 
and  incidents  of  such  a  body  politic,  and  to  contract  with  refer- 
ence to  them.  And  it  would  be  a  doctrine  new  in  the  law,  that 
the  existence  of  a  private  contract  of  the  corporation  should  force 
upon  it  a  perpetuity  of  existence  contrary  to  public  policy,  and 
the  nature  and  objects  of  its  charter." 

^  Tbe  counsel  for  the  appellee  contended  that  as  the  tax,  for 
1858,  amounted  to  nine  per  cent  upon  the  capital  of  the  bank, 
the  case  was  brought  within  Osborn  v.  United  States  Bank, 
9  Wheat.  788 ;  that  there  was  danger  of  irreparable  mischief  to 
the  franchise,  and  a  necessity  for  protecting  the  moneys,  and 
choses  in  action  of  the  bank  from  sale,  and  alienation  under  the 
tax  proceedings. 

lu  the  two  cases  cited  on  the  other  side,  namely,  8  Ohio, 
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870,  and  the  Mechanics^  and  Traders'  Bank  v.  Debolt,  the 
amount  of  tax  would  not  have  been  destructive. 

The  next  point  is  as  to  the  right  of  the  plaintiff  to  bring  this 
bill. 

He  sues  in  the  character  of  a  stockholder,  and  makes  the  bank 
and  the  directors  parties  defendant.  The  case  which  he  makes 
is,  that  an  act  is  threatened  to  be  done  by  Dodge,  the  tax  col- 
lector, in  violation  of  law,  which,  if  not  prevented,  will  result  in 
irreparable  mischief  to  the  corporation,  and  to  his  interest  as  a 
stockholder ;  and  that  the  directors  of  the  bank  refuse  to  take 
anj  step  to  prevent  the  threatened  injury.  It  further  appears, 
that  although  the  directors  have  protested  against  the  doing  of 
the  act  as  a  violation  of  the  charter  of  the  bank,  yet  they  did 
suffer  the  distraint  to  be  made  for  the  tax  of  1852,  and  took  no 
step  to  prevent  the  distraint  for  the  tax  of  1858,  which  was 
impending  wlien  the  bill  was  filed.  It  appears  that  there  was 
no  time  for  delay ;  for  the  distraint  was  to  be  made  on  the  21st 
of  December,  and  tlie  injunction  was  not  applied  for  until  the 
day  previous. 

We  claim  that,  under  such  circumstances,  a  stockholder  has 
a  clear-right  to  intervene.  11  Georgia,  669 ;  3  Paige,  283 ; 
1  Freeman,  173 ;  4  Buss.  675 ;  Hodges  v.  New  England  Screw 
Co.  1  R.  I.  312 ;  7  Ohio,  Pt.  1,  218 ;  16  How.  288 ;  Angell  & 
Ames,  on  Corp.  §  312. 

Upon  the  other  branch  of  the  case,  the  counsel  contended  that 
the  case  of  Piqua  Branch  Bank  v.  Knoop,  16  How.  369,  decided 
that  the  60th  section  of  the  charter  was  a  contract,  and  therefore 
it  was  no  longer  an  open  question.  The  ground  assumed  by 
the  otlier  side,  namely,  that  the  adoption  of  a  new  constitution 
in  1861,  gave  validity  to  the  act  of  1862,  cannot  be  sustained. 

1.  Because  the  constitution  of  every  State  must  be  made  in 
subordination  to  the  constitution  of  the  United  States ;  and  tliat 
in  this  respect,  the  constitution  of  a  State  in  no  way  differs  from 
any  other  law,  and  such  constitution  can  no  more  direct  the 
legislature  to  pass  a  law  impairing  the  obligation  of  a  contract, 
than  it  can  direct  or  authorize  the  State  to  make  treaties, 
alliances,  confederations,  coin  money,  or  to  do  any  other  of  those 
acts  which  are  prohibited  to  the  States  by  the  same  clause  where 
the  one  now  in  question  is  found. 

2.  Because  the  power  to  make  treaties,  alliances,  confedera- 
tions, coin  money,  pass  ez  post  facto  laws  and  laws  impairing 
the  obligation  of  contracts,  &c.,  was  surrendered  by  the  States, 
and  is  no  longer  possessed  by  the  people  or  by  the  legislatures 
of  the  States,  and  they  cannot  resume  or  exercise  the  power 
thus  surrendered,  by  means  of  a  State  constitution,  or  in  any 
other  way  short  of  an  amendment  of  the  constitution  of  the 
United  Slates. 
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8.  Because  if  this  can  be  done,  it  not  only  annuls  section  10 
of  the  Ist  article,  but  also  that  clause  of  article  6  of  the  constitu- 
tion of  the  United  States  which  declares  that  said  constitution 
shall  be  the  supreme  law  of  the  land ;  for  if  such  State  constitu- 
tion be  valid,  it  must  put  aside  and  override  the  constitution  of 
the  United  States. 

4.  Because,  thereby  the  constitution  of  the  United  States 
would  virtually  become  in  each  State  what  the  people  of  such 
State  might  choose  to  make  it,  without  the  consent  of  the 
States  of  the  Union. 

In  the  case  of  Briscoe  v.  Bank  of  Kentucky,  11  Pet.  257,  the 
court  say,  a  State  cannot  do  that  which  the  federal  constitution 
declares  it  shall  not  do. 

And  it  has  even  been  held,  that  the  stipulations  of  a  treaty 
between  the  United  States  and  a  foreign  nation  ai*e  paramount 
to  the  provisions  of  the  constitution  of  a  particular  State  of  the 
confederacy.    Gk)rdon  v.  Kerr,  1  Wash.  Circuit  Ct.  Bep.  822. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

It  must  often  happen,  under  such  a  government  as  that  of  the 
United  States,  that  constitutional  questions  will  be  brought  to 
this  court  for  decision,  demanding  extended  investigation  and 
its  most  careful  judgment. 

This  is  one  of  that  kind ;  but  fortunately  it  involves  no  new 
principles,  nor  any  assertion  of  judicial  action  which  has  not  been 
repeatedly  declared  to  be  within  the  constitutional  and  legislative 
jurisdiction  of  the  courts  of  the  United  States,  and  by  way  of 
appeal  or  by  writ  of  error,  as  the  case  may  be,  within  that  of  the 
supreme  court. 

It  is  a  suit  in  chancery,  which  was  brought  by  John  M. 
Woolsey,  in  the  circuit  court  of  the  United  States  for  the  district 
of  Ohio,  seeking  to  enjoin  the  collection  of  a  tax  assessed  by  the 
State  of  Ohio  on  the  Commercial  Branch  Bank  of  Cleveland,  a 
branch  of  the  State  Bank  of  Ohio.  He  makes  George  C.  Dodge, 
the  tax  collector,  the  directors  of  the  bank,  and  the  bank  itself, 
defendants. 

Woolsey  avers  that  he  is  a  citizen  of  the  State  of  Connecticut, 
that  he  is  the  owner  of  thirty  shares  in  the  Branch  Bank  of 
Cleveland,  that  Dodge  and  the  other  defendants  are  all  citizens 
of  the  State  of  Ohio,  and  that  the  Commercial  Bank  of  Cleve- 
land, is  a  corporation,  and  was  made  such,  as  a  branch  of  the 
State  Bank  of  Ohio,  by  an  act  of  the  general  assembly  of  that 
State,  passed  the  24th  of  February,  1845,  entitled  ^^  An  act  to 
incorporate  the  State  Bank  of  Ohio  and  other  banking  compa* 
nies.''  He  alleges  that  the  Commercial  Bank  has  in  all  things 
complied  with  the  requirements  of  its  charter,  and  that,  by  tlie 
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60th  section  of  the  act,  it  is  declared  that  each  banking  company 
organized  under  it  and  complying  with  its  provisions,  shall, 
semi-annually,  on  the  1st  of  May  and  1st  of  November  of  each 
year,  those  being  the  days  for  declaring  dividends,  set  olT  to  the 
State  of  Ohio  six  per  cent  on  the  profits,  deducting  therefrom 
the  expenses  and  ascertained  losses  of  the  company,  for  six 
months  next  preceding  each  dividend  day ;  and  that  the  sums 
so  set  off  shall  be  in  lieu  of  all  taxes  to  which  said  company,  or 
the  stockholders  thereof,  on  account  of  stock  owned  therein, 
would  otherwise  be  subject ;  and  that  the  cashier  of  such  com- 
pany shall,  within  ten  days  thereafter,  inform  the  auditor  of  the 
state  of  Ohio  of  the  amount  set  off,  and  shall  pay  the  same  to 
the  treasurer  of  the  State  on  the  order  of  the  auditor. 

It  is  averred  that  the  Bank  of  Cleveland  had  at  all  times  com- 
plied with  the  requirements  of  the  act.  That,  in  the  year  1858, 
it  set  off  to  the  State  six  per  cent  on  the  two  semi-annual  divi« 
dends  which  had  been  made  in  that  year,  on  the  first  day  of 
May  and  the  first  day  of  November,  which  amounted  in  the 
aggregate  to  the  sum  of  $  3,206.^.  That  the  same  had  been 
notified  to  the  auditor,  and  that  the  bank  had  always  been  ready 
to  pay  the  same  when  demanded.  Tlie  complainant  then 
avers,  that  three  years  before  bringing  his  suit,  having  full  con- 
fidence that  the  State  of  Ohio  would  observe  good  faith  towards 
the  bank,  in  respect  to  its  franchises  and  privileges  conferred 
upon  it  by  the  act  of  incorporation,  and  that  it  would  adhere 
with  fidelity  to  the  rule  of  taxation  provided  for  in  the  cliarter, 
he  had  purchased  thirty  shares  of  the  capital  stock  of  the  bank, 
and  that  he  was  then  the  owner  of  the  same.  He  further  states, 
after  he  had  made  such  purchases,  that  on  the  17th  of  June, 
1851,  a  draft  of  a  new  constitution  had  been  submitted  to  the 
electors  of  the  State  for  their  acceptance  or  rejection,  which,  if 
accepted  by  a  majority  of  the  electors  who  should  vote,  was  to 
take  effect  as  the  constitution  of  the  State,  on  the  1st  of  Sep- 
tember, 1851.  It  is  admitted  that  it  was  accepted,  that  it  be- 
came and  now  is  the  constitution  of  the  State  of  Ohio.  It  is 
provided  in  sections  two  and  three  of  the  12th  article  of  that 
constitution,  that  laws  shall  be  passed,  taxing  by  an  uniform 
rule,  all  moneys,  credits,  investments  in  bonds,  stock,  joint-stock 
companies,  or  otherwise;  and  that  the  general  assembly  shall 
provide  by  law  for  taxing  the  notes  and  bills  discounted  or  pur- 
chased, money  loaned,  and  all  other  property,  effects,  or  dues 
whatever,  without  deduction,  of  all  banks  now  existing,  or  here- 
after created,  and  of  all  bankers,  so  that  all  property  employed 
in  banking  shall  always  bear  a  burden  of  taxation  equal  to  that 
imposed  on  the  property  of  individuals.  And  in  the  4th  section 
of  the  18th  article  of  the  constitution  of  1851,  it  is  further  de- 
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dared,  that  the  property  of  corporations  now  existing,  or  here* 
after  created,  shall  be  subject  to  taxation,  as  the  property  of 
individuals. 

It  appears  also  by  the  bill,  that  the  general  assembly  of  the 
State  of  Ohio  passed  an  act  on  the  18th  of  April,  1852,  for  the 
assessment  ana  taxation  of  all  property  in  the  State,  and  for 
levying  taxes  on  the  same  according  to  its  true  value  in  money, 
in  which  it  is  declared  to  be  the  duty  of  the  president  and 
cashier  of  every  bank,  or  banking  company,  '^tliat  shall  have 
been,  or  may  hereafter  be,  incorporated  by  the  laws  of  the  State, 
and  having  the  right  to  issue  bills  for  circulation  as  money,  to 
make  and  return,  under  oath,  to  the  auditor  of  the  county  in 
which  such  banks  may  be,  in  the  month  of  May,  annually,  a 
written  statement  containing,  first,  the  average  amount  of  notes 
and  bills  discounted  or  purchased,  which  amount  shall  include 
all  the  loans  or  discounts,  whether  originally  made,  or  renewed 
during  the  year,  or  at  anv  time  previous :  whether  made  on  bills 
of  exchange,  notes,  bonos,  mortgages,  or  other  evidence  of  in- 
debtedness, at  their  actual  cost  value  in  money ;  whetlier  due 
previous  to,  during,  or  after  the  period  afoi-esaid,  and  on  which 
said  banking  company  has,  at  any  time,  recovered  or  received, 
or  is  entitled  to  receive,  any  pront  or  other  consideration  what- 
ever, either  in  the  shape  of  interest,  discount,  exchange,  or  otiier- 
wise ;  and  secondly,  the  average  amount  of  all  other  moneys, 
effects,  or  dues  of  every  description,  belonging  to  such  bank,  or 
banking  company,  loaned,  invested,  or  otherwise  used  or  em- 
ployed, with  a  view  to  profit,  or  upon  which  such  bank,  or 
banking  company  receives,  or  is  entitled  to  receive,  interest. 

The  act  then  makes  it  the  duty  of  the  auditors,  in  the  counties 
in  which  a  bank  or  banking  companies  may  be,  to  receive  from 
them  returns  of  notes  and  bills  discounted,  and  all  other  moneys 
and  effects  or  dues,  as  provided  for  in  the  19th  section  of  the 
act,  to  enter  the  same  for  taxation  upon  the  grand  duplicate  of 
the  property  of  the  county,  and  upon  the  city  duplicate  for  city 
taxes,  in  cases  where  the  city  tax  is  not  returned  upon  the  grand 
duplicate,  but  is  collected  by  city  officers;  which  amounts  so 
returned  and  entered  shall  be  taxed  for  the  same  purposes  and 
to  the  same  extent  that  personal  property  is,  or  may  be  taxed, 
in  the  place  where  such  bank  or  banking  company  is  situated. 
It  is  then  averred  that  the  president  and  cashier  of  the  Com- 
mercial Bank  of  Cleveland,  fearing  the  penalty  imposed  by  the 
act  for  a  refusal  or  neglect  to  make  a  return  according  to  the 
act,  did,  in  the  month  of  May,  in  the  year  1852,  make  a  return, 
protesting  against  tlie  right  of  the  State  to  assess  a  tax  upon 
the  bank,  other  than  that  which  was  provided  for  in  the  charter 
of  its  incorporation,  of  the  24th  February,  1845.    But  it  appears 
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that  the  return  so  coerced  from  the  president  and  directors  of 
the  bank  had  been  assessed  by  the  auditor,  for  the  tax  of  1852, 
at  $  10,197 j^,  exceeding  by  $7,526^  the  amount  of  tax  for 
which  the  oank  was  liable  under  its  charter,  which  George  0. 
Dodge,  as  collector  of  taxes,  seized  and  collected  by  distress  on 
its  moneys.  It  is  also  shown  by  the  bill,  that  there  has  been 
another  entry  of  taxation  against  the  bank  for  the  year  1853,  of 
9 14,771^^,  exceeding  the  sum  to  which  it  is  liable  under  its 
charter  by  $  11,665^  for  that  year. 

It  is  against  the  collection  of  this  tax  that  John  M.  Woolsey, 
as  a  stockholder  in  the  bank,  has  brought  this  suit,  claiming  au 
exemption  from  it  as  a  stockholder,  upon  tlie  ground  that  the 
act  of  the  general  assembly  of  tlie  State  of  Ohio,  and  the  tax 
assessed  under  it  upon  the  bank,  are  in  violation  of  the  10th 
section  of  the  1st  article  of  the  constitution  of  the  United  States, 
which  declares  that  no  State  shall  pass  any  law  impairing  the 
obligation  of  contracts.  And  he  seeks  the  aid  of  the  circuit 
court  to  enjoin  Dodge,  the  defendant,  from  collecting  the  same 
from  the  bank,  as  collector  of  taxes,  as  he  had  threatened  to  do 
by  distress,  and  as  he  had  done  for  the  assessed  tax  for  the  year 
1852. 

The  complainant  gives  a  further  aspect  to  his  suit  which  it  is 
also  proper  to  notice.  It  is,  if  the  taxes  are  permitted  to  bo  as- 
sessed and  collected  from  the  bank,  under  the  act  of  the  13th  of 
April,  1862,  it  will  virtually  destroy  and  annul  the  contract 
between  the  State  and  the  bank,  in  respect  to  the  tax  which  the 
State  imposed  upon  it  by  the  charter  of  its  incorporation,  in  lieu 
of  all  other  taxes  upon  the  bank  or  the  stockholders  thereof,  on 
account  of  stock  owned  therein ;  that  his  stock  will  be  thereby 
lessened  in  value,  his  dividends  diminished  ;  and  that  the  tax  is 
so  onerous  upon  the  bank,  that  it  will  compel  a  suspension  and 
final  cessation  of  its  business.  He  finally  declares  that  as  a 
stockholder,  on  his  own  behalf,  he  had  requested  the  directors 
of  the  bank  to  take  measures,  by  suit  or  otherwise,  to  assert  the 
franchises  of  the  bank  against  the  collection  of  what  he  believes 
to  be  an  unconstitutional  tax,  and  that  they  had  refused  to 
do  so. 

To  this  bill  the  defendant,  Oeorge  C.  Dodge,  filed  an  answer. 
The  other  defendants  did  not  answer.  He  admits  the  material 
allegations  of  the  bill,  except  the  allegation  that  the  tax  law  of 
April  13, 1852,  is  unconstitutional ;  says  that  the  act  is  in  con- 
formity with  the  constitution  of  Ohio,  which  took  effect  Sep- 
tember 1,  1851,  and  that  it  is  in  harmony  with  the  constitution 
of  the  United  States.  He  denies  that  any  application  was 
made  by  Woolsey  to  the  directors  of  the  bank,  to  take  measures, 
by  suit  or  otherwise,  to  prevent  tlie  collection  of  the  tax,  and 
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insists  that  this  averment  was  inserted  merely  for  the  purpose  of 
giving  color  to  a  proceeding  in  diancery.  That  the  complainant 
would  not  have  sustained  an  irreparable  injury  even  if  he  had, 
as  treasurer,  proceeded  to  distrain  for  the  tax ;  for  that  the  bank 
would  have  had  a  remedy  at  law  against  him  for  all  damages 
which  might  have  been  sustained  in  consequence  of  such  dis- 
tress, as  he  is  worth,  at  a  reasonable  estimate,  eighty  thousand 
dollars  after  the  payment  of  all  his  debts.  And  he  insists  that 
the  complainant  had  not  exhibited  such  a  case  as  entitled  him 
to  the  interposition  of  a  court  of  equity.  To  this  answer  a 
general  replication  was  filed.  But  it  was  agreed  by  the  counsel 
in  the  cause,  that  the  complainant  had,  by  his  attorney,  ad* 
dressed  a  letter  to  the  Commercial  Bank  of  Cleveland,  to  insti- 
tute proper  proceedings  to  prevent  the  collection  of  the  tax  by 
Dodge,  in  the  same  manner  as  had  been  done  by  the  attorney 
of  a  stockholder  in  the  Canal  Bank  of  Cleveland,  for  a  tax  as- 
sessed upon  it  under  the  same  act,  and  that  the  action  of  the 
board  oi  the  Commercial  Bank,  in  answer  to  Woolsey's  applica- 
tion, was  the  same  as  had  been  given  by  the  directors  of  the 
Canal  Bank.  That  resolution  was  in  these  words :  ^'  Resolved, 
that  we  ftilly  concur  in  the  views  expressed  in  said  letter  as  to 
the  illegality  of  the  tax  therein  named,  and  believe  it  to  be  in 
no  way  binding  upon  the  bank;  but,  in  consideration  of  the 
many  obstacles  in  the  way  of  testing  the  law  in  the  courts  of  the 
State,  we  cannot  consent  to  take  the  action  which  we  are  called 
upon  to  take,  but  must  leave  the  said  Kleman  to  pursue  such 
measures  as  he  may  deem  best  in  the  premises." 

Upon  the  foregoing  pleadings  and  admission,  the  circuit  court 
rendered  a  final  decree  for  the  complainant,  perpetually  enjoining 
the  treasurer  against  the  collection  of  tlie  tax,  under  the  act  of 
the  13th  February,  1852,  and  subjecting  the  defendant,  Dodge, 
to  the  payment  of  the  costs  of  the  suit.  From  that  decision  fiie 
defendant.  Dodge,  has  appealed  to  this  court. 

His  counsel  have  relied  upon  the  following  points  to  sustain  the 
appeal : — 

1.  The  complainant  does  not  show  himself  to  be  entitled  to 
relief  in  a  court  of  chancery,  because  the  charter  of  the  bank 
provides,  tliat  its  aflairs  shall  be  managed  by  a  board  of  direc- 
tors, and  that  they  are  not  amenable  to  the  stockholders  for  an 
error  of  judgment  merely.  And  that  in  order  to  make  them  so, 
it  should  have  been  averred  that  they  were  in  collusion  with  the 
tax  collector  in  their  refusal  to  take  legal  steps  to  test  the  validity 
of  the  tax. 

2.  It  was  urged  that  this  suit  had  been  improperly  brought 
in  the  circuit  court  of  the  United  States  for  the  district  of  Ohio, 
because  it  is  a  contrivance  to  create  a  jurisdiction,  wiiere  none 
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fairly  exists,  by  substituting  an  indiyidual  stockholder  in  place 
of  the  Commercial  Bank  as  complainant,  and  making  the  direc- 
tors defendants ;  the  stockholder  being  made  complainant,  be- 
cause he  is  a  citizen  of  the  State  of  Connecticut,  and  the  directors 
being  made  defendants  to  give  countenance  to  his  suit. 

3d.  It  was  said,  if  the  foregoing  points  were  not  available  to 
defeat  the  action,  that  it  might  be  contended  that  the  defendant 
was  in  the  discharge  of  his  official  duty  when  interrupted  by  the 
mandate  of  the  circuit  court,  and  that  the  tax  had  been  properly 
assessed  by  a  law  of  the  State,  in  conformity  with  its  constitution, 
of  the  1st  September,  1851. 

We  will  consider  the  points  in  their  order.  The  first  compre- 
hends two  propositions,  namely :  that  courts  of  equity  have  no 
jurisdiction  over  corporations,  as  such,  at  the  suit  of  a  stock- 
holder for  violations  of  charters,  and  none  for  the  errors  of  judg- 
ment of  those  who  manage  their  business  ordinarily. 

There  has  been  a  conflict  of  judicial  authority  in  both.  Still, 
it  has  been  found  necessary,  for  prevention  of  injuries  for  which 
common-law  courts  were  inadequate,  to  entertain  in  equity  such 
a  jurisdiction  in  the  progressive  development  of  the  powers  and 
effects  of  private  corporations  upon  all  the  business  and  interests 
of  society. 

It  is  now  no  longer  doubted,  either  in  England  or  the  United 
States,  that  courts  of  equity,  in  both,  have  a  jurisdiction  over 
corporations,  at  the  instance  of  one  or  more  of  their  members ; 
to  apply  preventive  remedies  by  injunction,  to  restrain  those  who 
administer  them  from  doing  acts  which  would  amount  to  a 
violation  of  charters,  or  to  prevent  any  misapplication  of  their 
capitals  or  profits,  which  might  result  in  lessening  the  dividends 
of  stockholders,  or  the  value  of  their  shares,  as  either  may  be 
protected  by  the  franchises  of  a  corporation,  if  the  acts  intended 
to  be  done  create  what  is  in  the  law  denominated  a  breach  of 
trust.  And  the  jurisdiction  extends  to  inquire  into,  and  to  en- 
join, as  the  case  may  require  that  to  be  done,  any  proceedings 
by  individuals,  in  whatever  character  they  may  profess  to  act,  if 
the  subject  of  complaint  is  an  imputed  violation  of  a  corporate 
franchise,  or  the  denial  of  a  right  growing  out  of  it,  for  which 
there  is  not  an  adequate  remedy  at  law.  2  Russ.  &,  Mylne  Ch. 
R.,  Cunliffe  v,  Manchester  and  Bolton  Canal  Company,  480,  n. ; 
Ware  r.  Grand  Junction  Water  Company,  2  Russ.  &  Mylne,  470 ; 
Bagshaw  r.  Eastern  Counties  Railway  Company,  7  Hare  Ch.  R. 
114 ;  Angell  &  Ames,  4th  ed.  424,  and  the  other  cases  there 
cited. 

It  was  ruled  in  the  case  of  Cunlifie  v.  The  Manchester  and 
Bolton  Canal  Company,  2  Russ.  &  Mylne  Ch.  R.  481,  that  where 
the  legal  remedy  against  a  corporation  is  inadequate,  a  court  of 
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equity  will  interfere,  and  that  there  were  cases  in  which  a  bill  in 
equity  will  lie  against  a  corporation  by  one  of  its  members.  ^^  It 
is  a  breach  of  trust  towards  a  shareholder  in  a  joint-stock  incor- 
porated company,  established  for  certain  definite  purposes  pre- 
scribed by  its  charter,  if  the  funds  or  credit  of  the  company 
are,  without  his  consent,  diverted  from  such  purpose,  thou^ 
the  misapplication  be  sanctioned  by  the  votes  of  a  majority ;  and, 
therefore,  he  may  file  a  bill  in  equity  agahist  the  company  in  his 
own  behalf,  to  restrain  the  company  by  injunction  from  any  such 
diversion  or  misapplication.  In  the  case  of  Ware  v.  Grand  Jimc- 
tion  Water  Company,  2  Russell  &  Mylne,  a  bill  filed  by  a  mem 
ber  of  the  company  against  it.  Lord  Brougham  said :  ^^  It  is  said 
this  is  an  attempt  on  the  part  of  the  company  to  do  acts  which 
they  are  not  empowered  to  do  by  the  acts  of  parliament,''  mean- 
ing the  charter  of  the  company ;  '^  so  far  I  restrain  them  by  in- 
junction." ^^  Indeed,  an  investment  in  the  stock  of  a  corporation 
must,  by  every  one,  be  considered  a  wild  speculation,  if  it  ex- 
posed the  owners  of  the  stock  to  all  sorts  of  risk  in  support  of 
plausible  projects  not  set  forth  and  authorized  by  the  act  of 
incorporation,  and  which  may  possibly  lead  to  extraordinary 
losses.  The  same  jurisdiction  was  invoked  and  applied  In  the 
case  of  Bagshaw  v.  The  Eastern  Counties  Railway  Company; 
so,  also,  in  Coleman  v.  The  same  company,  10  Beavan's  Ch. 
Reports,  1.  It  appeared  in  that  case  that  the  directors  of  the 
company,  for  the  purpose  of  increasing  their  traffic,  proposed  to 
guarantee  certam  profits,  and  to  secure  the  capital  of  an  intended 
steam-packet  companv,  which  was  to  act  in  connection  with  the 
railway.  It  was  held,  such  a  transaction  was  not  within  the 
scope  of  their  powers,  and  they  were  restrained  by  injunction. 
And  in  the  second  place,  that  in  such  a  case  one  of  the  share- 
holders in  the  railway  company  was  entitled  to  sue  in  behalf  of 
himself  and  all  the  otfier  shareholders,  except  the  directors,  who 
were  defendants,  although  some  of  the  shareholders  had  taken 
shares  in  the  steam-packet  company.  It  was  contended  in  this 
case  that  the  corporation  might  pledge,  without  limit,  the  funds 
of  the  company  for  the  encouragement  of  other  transactions, 
however  various  and  extensive,  provided  the  object  of  that  lia- 
bility was  to  increase  the  traffic  upon  the  railway,  and  thereby 
increase  the  traffic  to  the  shareholders.  But  the  master  of  the 
rolls.  Lord  Langdale,  said,  ^^  there  was  no  authority  for  anything 
of  that  kind." 

But  further,  it  is  not  only  illegal  for  a  corporation  to  apply  its 
capital  to  objects  not  contemplated  by  its  charter,  but  sJso  to 
apply  its  profits.  And  therefore  a  shareholder  may  maintain  a 
bUl  in  equity  against  the  directors  and  compel  the  company  to 
refund  any  of  the  profits  thus  improperly  applied.    It  is  an  im- 
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proper  application  for  a  railway  company  to  invest  the  profits  of 
the  company  in  the  purchase  of  shares  in  another  company. 
The  dividend  (says  Lord  Langdale,  in  Solamons  v.  Laing,  14 
Jurist  for  December,  1850)  which  belongs  to  the  shareholders, 
and  is  divisible  among  them,  may  be  applied  severally  as  their 
own  property ;  but  the  company  itself  or  the  directors,  or  any 
number  of  shareholders,  at  a  meeting  or  otherwise,  have  no  right 
to  dispose  of  his  shares  of  the  general  dividends,  which  belong 
to  the  particular  shareholder,  in  any  manner  contrary  to  the  will, 
or  without  the  consent  or  authority  of,  that  particular  shareholder. 

We  do  not  mean  to  say  that  the  jurisdiction  in  equity  over 
corporations  at  the  suit  of  a  shareholder  has  not  been  contested. 
The  cases  cited  in  this  argument  show  it  to  have  been  other- 
wise ;  but  when  the  case  of  Hodges  v.  The  New  England  Screw 
Company  et  al.  was  cited  against  it, —  (we  may  say  the  best 
argued  and  judicially  considered  case  which  we  know  upon  tlie 
point,  both  upon  the  original  hearing  and  rehearing  of  that 
cause,)  —  the  counsel  could  not  have  been  aware  of  the  fact  that, 
upon  the  rehearing  of  it,  the  learned  court,  which  had  decided 
that  courts  of  equity  have  no  jurisdiction  over  corporations  as 
such  at  the  suit  of  a  stockholder  for  violations  of  charter,  re- 
viewed and  recalled  that  conclusion.  The  language  of  the 
court  is :  "  We  have  thought  it  our  duty  to  review  in  this  general 
form  this  new  and  unsettled  jurisdiction,  and  to  say,  in  view  of 
the  novelty  and  importance  of  the  subject,  and  the  additional 
light  which  has  been  thrown  upon  it  since  the  trial,  we  consider 
the  jurisdiction  of  this  court  over  corporations  for  breaches  of 
charter,  at  the  suit  of  shareholders,  and  how  far  it  shall  bo  ex- 
tended, and  subject  to  what  limits,  is  still  an  open  question  in 
this  court.  1  Rhode  Island  Reports,  812  —  rehearing  of  the  case 
September  term,  1858." 

The  result  of  the  cases  is  well  stated  in  Angell  &  Ames,  para- 
graphs 391,  893.  ^'  In  cases  where  the  legal  remedy  against  a 
corporation  is  inadequate,  a  court  of  equity  will  interfere,  is  well 
settled,  and  there  are  cases  in  which  a  bill  in  equity  will  lie 
against  a  corporation  by  one  of  its  members."  ^^  Though  the  re- 
sult of  the  authorities  clearly  is,  that  in  a  corporation,  when  act- 
ing within  the  scope  of  and  in  obedience  to  the  provisions  of 
its  constitution,  the  will  of  the  majority,  duly  expressed  at  a 
legally  constituted  meeting,  must  govern  ;  yet  beyond  the  limits 
of  the  act  of  incorporation,  the  will  of  the  majority  cannot  make 
an  act  valid  ;  and  the  powers  of  a  court  of  equity  may  bo  put  in 
motion  at  the  instance  of  a  single  shai*eholder,  if  he  can  show 
that  the  corporation  are  employing  their  statutory  powers  for 
the  accomplishment  of  purposes  not  within  the  scope  of  their 
institution.    Yet  it  is  to  bo  observed,  that  there  is  an  important 
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distinction  between  this  class  of  cases  and  those  in  whicli  there 
is  no  breach  of  trust,  but  only  error  and  misapprehension ,  or 
siinple  negligence  on  the  part  of  the  directors."  * 

We  have  then  the  rule  and  its  limitation.  It  is  contended 
that  this  case  is  within  the  limitation ;  or  that  the  directors  of 
the  Commercial  Bank  of  Cleveland,  in  tlieir  action  in  respect  to 
the  tax  assessed  upon  it,  under  the  act  of  April  18, 1852,  and  in 
their  refusal  to  take  proper  measures  for  testing  its  validity,  have 
committed  an  ^*  error  of  judgment  merely." 

It  is  obvious,  from  the  rule,  that  the  circumstances  of  each  case 
must  determine  the  jurisdiction  of  a  court  of  equity  to  give  the 
relief  sought.  Tliat  the  pleadings  must  be  relied  upon  to  collect 
what  they  are,  to  ascertain  in  what  character,  and  to  what  end  a 
shareholder  invokes  the  interposition  of  a  court  of  equity,  on  ac- 
count of  the  mismanagement  of  a  board  of  directors.  Whether 
such  acts  are  out  of  or  beyond  the  limits  of  the  act  of  incorpora- 
tion, either  of  commission  contrary  thereto,  or  of  negligence  in 
not  doing  what  it  may  be  their  chartered  duty  to  do. 

This  brings  us  to  the  inquiry,  as  to  what  the  directors  have 
done  in  this  case,  and  what  they  refused  to  do  upon  the  applica- 
tion of  their  co-corporator,  John  M.  Woolsey.  After  a  full  state- 
ment of  his  case,  comprehending  all  of  his  rights  and  theirs  also, 
alleging  in  his  bill  that  bis  object  was  to  test  the  validity  of  a 
tax  upon  the  ground  that  it  was  unconstitutional,  because  it  im- 
paired the  obligation  of  a  contract  made  by  the  State  of  Ohio 


*  So  it  has  been  repeatedly  decided,  that  a  private  corporation  maj  be  saed  at  law 
hj  one  of  itii  own  memben.  The  text  npon  this  snlject  is  so  well  expressed,  with 
aathorities  to  support  it,  that  we  wiU  extract  the  paragraph  390  from  Angell  ft  Ames 
entire.  A  private  corporation  mar  be  sued  by  one  or  its  own  members.  This  point 
came  directly  before  the  conrt^  in  ttie  State  of  South  Carolina  in  an  action  of  assump- 
sit against  toe  Catawba  Company.  The  plea  in  abatement  was,  that  the  plaintiif 
hiipself  was  a  member  of  that  oompur,  and  therefore  could  maintain  no  action 
against  it  in  his  individual  capacity.  The  court,  after  hearing  argument,  overruled 
the  plea  as  containing  principles  subversive  of  justice ;  and  they  moreover  said,  that 
the  point  had  been  settled  by  two  former  cases,  wherein  certain  officers  were  allowed 
to  maintain  actions  for  their  salaries  due  by  the  company.  In  this  respect,  the  ca.«es 
of  incorporated  companies  are  entirely  dissimilar  from  those  of  ordinary  copartnei> 
ships,  or  unincorporated  joln^stock  companies.  In  the  former,  the  individual  mem- 
bers of  the  company  are  entirely  distinct  from  the  artificial  body  endowed  with  cor- 
porate powers.  A  member  of  a  corporation  who  is  a  creditor,  has  the  same  right  as 
any  other  creditor  to  secure  the  payment  of  his  demands,  by  attachment  or  by  levy 
upon  the  property  of  the  corporation,  although  he  may  be  personally  liable  bv  statute 
to  satisfy  other  judgments  against  the  corporation.  An  action  was  maintuned  against 
a  corporation  on  a  bond  securing  a  certain  sum  to  the  plaintiff,  a  member  of  the  cor- 
poranon,  the  member  being  deemed  by  the  court  a  stranger.  Pierce  &  Partridge, 
8  Met  ICass.  44 ;  so  of  notes  and  bonds,  accounts  and  righu  to  dividends.  Hill  v. 
Manchester  and  Salford  Water-works,  5  Adol.  ft  Ellis,  866 ;  Dunston  v.  Imperial 
Glass  Company,  8  B.  ft  Adol.  1S5 ;  Qeer  o.  School  District,  6  Vermont,  187 ;  Metho- 
dist Episcopal  Society,  18  lb.  405;  Rogers  v.  Danby  Universalist  Society,  19  lb. 
187. 
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with  the  Commercial  Bank  of  Cleveland,  and  the  stockholders 
thereof ;  he  represents  in  his  own  behalf,  as  a  stockholder,  that 
he  had  applied  to  the  directors,  requesting  them  to  take  meas- 
ures, by  suit  or  otherwise,  to  prevent  the  collection  of  the  tax  by 
the  treasurer,  and  that  they  refused  to  do  so,  accompanying, 
however,  their  refusal  with  the  declaration  that  they  fully  con- 
curred with  Woolsey  in  his  views  as  to  the  illegality  of  the  tax ; 
that  they  believed  it  in  no  way  binding  upon  the  bank,  but  that, 
in  consideration  of  the  many  obstacles  in  the  way  of  resisting 
the  collection  of  the  tax  in  the  courts  of  the  State,  they  could 
not  consent  to  take  legal  measures  for  testing  it.  Besides  this 
refusal,  the  papers  in  the  case  disclose  the  fact  tlmt  the  directors 
had  previously  made  two  protests  against  the  constitutionality 
of  the  tax,  because  it  was  repugnant  to  the  constitution  of  the 
United  States,  and  to  that  of  Ohio  also,  both  concluding  with  a 
resolution  that  they  would  not,  as  then  advised,  pay  the  tax, 
unless  compelled  by  law  to  do  so,  and  that  they  were  determined 
to  rely  upon  the  constitutional  and  legal  rights  of  the  bank 
under  its  charter.  Now,  in  our  view,  the  refusal  upon  the  part 
of  the  directors,  by  their  own  showing,  partakes  more  of  disre- 
gard of  duty,  than  of  an  error  of  judgment.  It  was  a  non-per- 
formance of  a  confessed  official  obligation,  amounting  to  what 
the  law  considers  a  breach  of  trust,  though  it  may  not  involve 
intentional  moral  delinquency.  It  was  a  mistake,  it  is  true,  of 
what  their  duty  required  from  them,  according  to  their  own 
sense  of  it,  but,  being  a  duty  by  their  own  confession,  their  re- 
fusal was  an  act  outside  of  the  obligation  which  the  charter  im- 
posed upon  them  to  protect  what  they  conscientiously  believed 
to  be  the  franchises  of  the  bank.  A  sense  of  duty  and  conduct 
contrary  to  it,  is  not  ^^  an  error  of  judgment  merely,"  and  cannot 
be  so  called  in  any  case.  It  amounted  to  an  illegal  application 
of  the  profits  due  to  the  stockholders  of  the  bank,  into  which  a 
court  of  equity  will  inquire  to  prevent  its  being  made. 

Thinking,  as  we  do,  that  the  action  of  the  board  of  directors 
was  not  "  an  error  of  judgment  merely,"  but  a  breach  of  duty,  it 
is  our  opinion  that  they  were  properly  made  parties  to  the  bill, 
and  that  the  jurisdiction  of  a  court  of  equity  reaches  such  a  case 
to  give  snch  a  remedy  as  its  circumstances  may  require.  This 
conclusion  makes  it  unnecessary  for  us  to  notice  further  the  point 
made  by  the  counsel  that  the  suit  should  have  been  brought  in 
the  name  of  the  corporation,  in  support  of  which  they  cited  the 
case  of  the  Bank  of  the  United  States  v.  Osborn.  The  obvious 
difference  between  this  case  and  that  is,  that  the  Bank  of  the 
United  States  brought  a  bill  in  the  circuit  court  of  the  United 
States  for  the  district  of  Ohio,  to  resist  a  tax  assessed  under  an 
act  of  that  State,  and  executed  by  its  auditor,  and  here  the 
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directors  of  the  Commercial  Bauk  of  Cleyeland,  by  refusing  to 
do  what  they  had  declared  it  to  be  their  duty  to  do,  have  forced 
one  of  its  corporators,  in  self-defence,  to  sue.  If  the  directors 
had  done  so  in  a  state  court  of  Ohio,  and  put  their  case  upon 
the  unconstitutionality  of  the  tax  act,  because  it  impaired  the 
obligation  of  a  contract,  and  had  tlie  decision  been  against  such 
claim,  the  judgment  of  the  state  court  could  have  been  re-ex- 
amined, in  that  particular,  in  the  supreme  court  of  the  United 
States,  under  the  same  authority  or  jurisdiction  by  which  it  re- 
versed  the  judgment  of  the  supreme  court  of  Ohio,  in  the  case 
of  the  Piqua  Branch  of  the  State  Bank  of  Ohio  p.  Jacob  Knoop, 
treasurer  of  Miaipi  county,  16  How.  S69. 

But  it  was  said  in  the  argument,  that  this  suit  had  been  im- 
properly brought  in  the  circuit  court  of  the  United  States,  be- 
cause it  was  a  contrivance  by  Woolsey,  or  between  him  and  the 
directors  of  the  bank,  to  give  that  court  jurisdiction,  on  account 
of  their  residence  and  citizenship  being  in  different  States. 
That  the  subject-matter  of  the  suit  was  within  the  exclusive 
jurisdiction  of  the  state  courts,  and  that,  if  the  jurisdiction  in 
the  courts  of  the  United  States  was  sustained,  it  would  make 
inoperative  to  a  great  extent  the  7th  amendment  of  the  consti- 
tution of  tlie  United  States  and  the  16th  section  of  the  Judiciary 
Act  of  1789,  this  last  being  a  declaratory  act,  settling  the  law, 
as  to  cases  of  equity  jurisdiction,  in  the  nature  of  a  proviso,  limi- 
tation, or  exception  to  its  exercise.  And  further,  tiiat  it  would 
make  the  judiciary  of  the  United  States  paramount  to  that  of 
the  individual  States,  and  the  legislative  and  executive  depart- 
ments of  the  federal  government  paramount  to  the  same  depart- 
ments of  the  individual  States. 

We  first  remark  as  to  the  imputation  of  contrivance,  that  it  is 
the,  assertion  of  a  fact  which  does  not  appear  in  the  case,  one 
which  the  defendants  should  have  proved  if  they  meant  to  rely 
upon  it  to  abate  or  defeat  the  complainant's  suit,  and  that,  not 
having  done  so,  as  they  might  have  attempted  to  do,  we  cannot 
presume  its  existence.  Mr.  Woolsey's  right,  as  a  citizen  of  the 
State  of  Connecticut,  to  sue  citizens  of  tlie  State  of  Ohio  in  tlie 
courts  of  the  United  States,  for  that  State,  cannot  be  questioned. 
The  papers  in  the  case  also  show,  that  the  directors  and  himself 
occupy  antagonist  grounds  in  respect  to  the  controversy  which 
their  refusal  to  sue  forced  him  to  take  in  defence  of  his  rights  as 
a  shareholder  in  Uie  bank.  Nor  can  the  counsel  for  the  defend- 
ant assume  the  existence  of  such  a  fact  in  the  argument  of  their 
case  in  this  court,  in  the  absence  of  any  attempt  on  their  part  to 
prove  it  in  the  circuit  court. 

We  remark,  as  to  the  subjectrmatter  of  the  suit  being  within 
the  exclusive  jurisdiction  of  the  State  courts,  that  the  courts  of 
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the  United  States  and  the  courts  of  the  States  have  concurrent 
jurisdiction  in  all  cases  between  citizens  of  different  States, 
whatever  may  be  the  matter  in  controversy,  if  it  be  one  for 
judicial  cognizance.  Such  is  the  constitution  of  the  United 
States,  and  the  legislation  to  congress  ^^  in  pursuance  thereof." 
And  when  it  was  urged  that  the  jurisdiction  of  the  case  be- 
longed exclusively  to  the  state  courts  of  Ohio,  under  the  7th 
article  of  the  amendments  to  the  constitution,  and  the  16th  sec- 
tion of  the  judiciary  act  of  1789  was  invoked  to  sustain  tlie 
position,  it  seems  it  was  forgotten  that  this  court  and  other 
courts  of  the  United  States  had  repeatedly  decided  that  the 
equity  jurisdiction  of  the  courts  of  the  United  States  is  indepen- 
dent 01  the  local  law  of  any  State,  and  is  the  same  in  nature  and 
extent  as  the  equity  jurisdiction  of  England,  from  which  it  is  de- 
rived, and  that  it  is  no  objection  to  this  jurisdiction,  that  there  is 
a  remedy  under  the  local  law.  Gordon  v.  Hobart,  2  Sumner, 
C.  C.  Rep.  401. 

It  was  also  said  by  both  of  the  counsel  for  the  defendant,  and 
argued  with  some  zeal,  that  if  the  court  sustained  the  jurisdic- 
tion in  this  case,  it  would  be  difficult  to  determine  whether  any- 
thing, and  how  much  of  state  sovereignty  may  hereafter  exist. 
We  shall  give  to  this  observation  our  particular  consideration,  re- 
gretting that  it  should  be  necessary,  but  not  doubting  that  such  a 
jurisdiction  exists  at  the  suit  of  a  shareholder,  and  that  the  ap- 
peltate  jurisdiction  of  this  court  may  be  exercised  in  the  matter, 
not  only  without  taking  away  any  of  the  rights  of  the  States,  but, 
by  doing  so,  giving  additional  securities  for  their  preservation,  to 
the  great  benefit  of  the  people  of  the  United  States.  If  it  does 
not  exist  and  was  not  exercised,  we  should  indeed  have  a  very 
imperfect  national  government,  altogether  unworthy  of  the  wis- 
dom and  foresight  of  those  who  framed  it ;  incompetent,  too,  to 
secure  for  the  future  those  advantages  hitlierto  secured  by  it  to 
the  people  of  the  United  States,  and  which  were  in  their  contem- 
plation, when,  by  their  conventions  in  the  several  States,  the  con- 
stitution was  ratified. 

Impelled  then  by  a  sense  of  duty  to  the  constitution,  and  the 
administration  of  so  much  of  it  as  has  been  assigned  to  the  judi- 
ciary, we  proceed  with  the  discussion. 

The  departments  of  the  government  are  legislative,  executive, 
and  judicial.  They  are  co-ordinate  in  degree  to  the  extent  of  the 
powers  delegated  to  each  of  them.  Each,  in  the  exercise  of  its 
powers,  is  independent  of  the  other,  but  all,  rightfully  done  by 
either,  is  binding  upon  the  others.  The  constitution  is  supreme 
over  all  of  them,  because  the  people  who  ratified  it  have  made 
it  so ;  consequently,  anything  which  may  be  done  unauthorized 
by  it  is  unlawful.    But  it  is  not  only  over  the  departments  of 
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the  goTernment  that  the  oonstitation  is  supreme.  It  is  so,  to 
the  extent  of  its  delegated  powers,  over  all  who  made  themselves 
parties  to  it;  States  as  well  as  persons,  within  those  concessions 
of  sovereign  powers  yielded  by  the  people  of  the  States,  when 
they  accepted  the  constitution  in  their  conventions.  Nor  does 
its  supremacy  end  there.  It  is  supreme  over  the  people  of  the 
United  States,  aggregately  and  in  their  separate  sovereignties, 
because  they  have  excluded  themselves  from  any  direct  or  im- 
mediate agency  in  making  amendments  to  it,  and  have  directed 
that  amendments  should  be  made  representatively  for  them,  by 
the  congress  of  the  United  States,  when  two  thirds  of  both  houses 
shall  propose  them ;  or  where  the  legislatures  of  two  thirds  of  the 
several  States  shall  call  a  convention  for  proposing  amendments, 
which,  in  either  case,  become  valid,  to  all  intents  and  purposes, 
as  a  part  of  the  constitution,  when  ratified  by  the  legislatures  of 
three  fourths  of  the  several  States,  or  by  conventions  in  three 
^fourths  of  them,  as  one  or  the  other  mode  of  ratification  may  be 
proposed  by  congress.  The  same  article  declares  that  no  amend- 
ment, which  might  be  made  prior  to  the  year  1808,  should,  in 
any  manner,  afiect  the  first  and  fourth  clauses  in  the  ninth  sec- 
tion of  the  first  article,  and  that  no  State,  without  its  consent,  shall 
be  deprived  of  its  equal  suffrage  iu  the  senate.  The  first  being  a 
temporary  disability  to  amend,  and  the  other  two  permanent  and 
unuterable  exceptions  to  the  power  of  amendment. 

Now,  whether  such  a  supremacy  of  tiie  constitution,  with  its 
limitations  in  the  particulars  just  mentioned,  and  with  the 
further  restriction  laid  by  the  people  upon  themselves,  and  for 
themselves,  as  to  the  modes  of  amendment,  be  right  or  wrong 
politically,  no  one  can  deny  that  the  constitution  is  supreme,  as 
has  been  stated,  and  that  the  statement  is  in  exact  conformity 
with  it 

Further,  the  constitution  is  not  only  supreme  in  the  sense  we 
have  said  it  was,  for  the  people  iu  the  ratification  of  it  have 
chosen  to  add  that  ^^  this  constitution  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  tliereof ;  and  all  trea- 
ties made,  or  which  shall  be  made,  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  land,  and  the 
judges  in  every  State  shall  be  bound  thereby,  anything  in  the 
constitution  or  laws  of  any  State  to  the  contrary  notwithstand* 
ing.^'  And,  in  that  connection,  to  make  its  supremacy  more 
complete,  impressive,  and  practical,  that  there  should  be  no 
escape  from  its  operation,  and  that  its  binding  force  upon  the 
States  and  the  members  of  congress  should  be  unmistakable,  it 
is  declared  that  ^^  the  senators  and  representatives,  before  men- 
tioned, and  the  members  of  the  state  ledslatures,  and  all  ex- 
ecutive and  judiciid  officers,  both  of  the  United  States  and  of 
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the  several  States,  shall  be  bound  by  an  oath  or  affirmation  to 
support  this  constitution. 

Having  stated,  not  by  way  of  argument  or  inference,  but  in 
the  words  of  the  constitution,  the  particulars  in  which  it  is  de- 
clared to  be  supreme,  we  proceed  to  show  tliat  it  contains  an 
interpreter,  or  has  given  directions  for  determining  what  is  its 
meanilifg  and  operation,  what  ^^  laws  are  made  in  pursuance 
thereof,''  and  to  fix  the  meaning  of  treaties  which  had  been 
made,  or  which  shall  be  made,  under  the  authority  of  the  United 
States,  when  either  the  constitution,  the  laws  of  congress,  or  a 
treaty,  are  brought  judicially  in  question,  in  which  a  State,  or 
a  citizen  of  the  United  States,  or  a  foreigner,  shall  claim  rights 
before  the  courts  of  tlie  United  States,  or  in  the  courts  of  the 
States,  either  under  the  constitution  or  the  laws  of  the  United 
States,  or  from  a  treaty. 

All  legislative  powers  in  the  constitution  are  vested  in  a  con- 
gress of  the  United  States,  which  shall  consist  of  a  senate  and 
house  of  representatives.  Then  stating  of  whom  the  house  shall 
be  composed,  how  they  shall  be  chosen  by  the  people  of  the  sev- 
eral States,  the  qualification  of  electors,  the  age  of  representa- 
tives, the  time  of  their  citizenship,  and  their  inhabitancy  in  tlie 
State  in  which  they  shall  be  chosen ;  how  representatives  and 
direct  taxes  shall  be  apportioned,  how  the  senate  shall  be  com- 
posed, with  sundry  other  provisions  relating  to  the  house  and  the 
senate,  the  powers  of  congress  are  enumerated  affirmatively. 
The  9th  section  then  declares  what  the  congress  sliall  not  have 
power  to  do,  and  it  is  followed  by  tlie  10th,  consisting  of  tl^ree 
paragraphs,  all  of  them  prohibitions  upoDi  the  States  from  doing 
the  particulars  expressed  in  them. 

Our  first  suggestion  now  is,  as  all  the  legislative  powers  are 
concessions  of  sovereignty  from  the  people  of  the  States,  and  the 
prohibitions  upon  them  in  the  10th  section  are  likewise  so,  both 
raise  an  obligation  upon  the  States  not  to  legislate  upon  either ; 
each,  however,  conferring  rights,  according  to  what  may  be  the 
constitutional  legislation  of  congress  upon  the  first ;  and  the 
second  giving  rights  of  equal  force,  without  legislation  in  re- 
spect to  such  of  them  as  execute  themselves,  on  account  of  their 
being  prohibitions  of  what  the  States  shall  not  do.  For  instance, 
no  legislation  by  congress  is  wanted  to  make  more  binding  upon 
the  States  what  they  have  bound  themselves  in  absolute  terms 
not  to  do.  As  where  it  is  said  '*  ho  State  shall  enter  into  any 
treaty,  alliance,  or  confederation,  grant  letters  of  marque  and  re- 
prisal, coin  money,  emit  bills  of  credit,  make  anything  but  gold 
and  silver  coin  a  tender  in  payment  of  debts,  pass  any  bill  of  at- 
tainder, ex  post  facto  law,  or  law  impairing  the  obligation  of  con- 
tracts, or  grant  any  title  of  nobility." 
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Our  next  suggestion  is,  that  the  grants  of  legislative  powers, 
and  the  negation  of  the  exercise  of  other  powers  by  the  States, 
some  of  them  being  declarations  that  they  would  not  legislate 
upon  those  matters  which  had  been  exclusively  given  up  for  the 
legislation  of  congress,  do  not  imply  that  the  States  would  be 
wiifuUv  disregardful  of  the  obligations  solemnly  placed  upon 
them  by  their  people ;  but  that  there  might  be  mterf(ft«uces 
from  their  legislation  in  some  of  those  particulara,  either  with 
the  constitution,  or  between  their  enactments  and  those  of  con- 
gress. But  this  apprehension  (not  without  cause)  was  founded 
upon  the  legislation  of  some  of  the  States  during  the  continuance 
of  the  artides  of  confederation,  affecting  the  rights  and  interests 
of  persons  in  their  contracts,  from  which  they  could  get  no  relief, 
unless  it  was  g^ranted  by  tlie  same  State  legislatures  which  passed 
the  acts.  This  suggested  the  necessity,  or  rather  made  it  obvi- 
ous, that  our  national  union  would  be  incomplete  and  altogether 
insufficient  for  the  great  ends  conten^)lated,  unless  a  constitu- 
tional arbiter  was  provided  to  give  certainty  and  uniformitv^  in 
all  of  the  States,  to  the  interpretation  of  the  constitution  and  the 
legislation  of  conffress ;  witti  powers  also  to  declare  judicially 
what  acts  of  the  legislatures  of  the  States  might  be  in  conflict 
with  either.  Had  this  not  been  done,  there  would  have  been  no 
mutuality  of  constitutional  obligation  between  the  States,  either 
in  respect  to  the  constitution  or  the  laws  of  congress,  and  each 
of  them  would  have  determined  for  itself  the  operation  of  both, 
either  bv  legislation  or  judicial  action.  In  either  way,  exempt- 
ing itself  and  its  citizens  from  engagements  which  it  had  not 
made  by  itself,  but  in  common  with  other  States  of  the  Union, 
equally  sovereign  ;  by  which  they  bound  their  sovereignties 
to  each  other,  that  neither  of  them  should  assume  to  settle  a 
principle  or  interest  for  itself,  in  a  matter  which  was  the  common 
interest  of  all  of  them.  Such  is  certainly  the  common-sense 
view  of  the  people,  when  any  number  of  them  enter  into  a 
contract  for  their  mutual  benefit,  in  the  same  proportions  of 
interest.  In  such  a  case,  neither  should  assume  the  right  to 
bind  his  compeers  by  his  judgment,  as  to  the  stipulations  of 
their  (contract.  If  one  of  them  did  so,  any  other  of  them  might 
call  in  the  aid  of  the  law  to  settle  their  differences,  and  its  judg- 
ment would  terminate  the  controversy.  It  must  not  be  said  that 
tlie  illustration  is  inappropriate,  because  individuals  have  no  other 
mode  to  settle  their  disputes,  and  tliat  States  and  nations,  from 
their  equal  sovereignty,  have  no  tribunal  to  terminate  authorita- 
tively their  differences,  each  having  the  right  to  judge  and  do  so 
for  itself. 

But  ours  is  not  such  a  government  The  States,  or  rather  the 
people  forming  it,  though  sovereign  as  to  the  powers  not  delegated 
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to  the  United  States  by  the  constitution,  nor  prohibited  by  it  to 
the  States,  are  not  independent  of  each  other,  in  respect  to  the 
powers  ceded  in  the  constitution. 

Their  union,  by  the  constitution,  was  made  by  each  of  them 
conceding  portions  of  their  equal  sovereignties  for  all  of  them, 
and  it  acts  upon  the  States  conjunctively  and  separately,  and  in 
the  same  manner  upon  their  citizens,  aggregately  in  some  things, 
and  in  others  individually,  in  many  of  their  relations  of  business, 
and  also  upon  their  civil  conduct,  so  far  as  their  obedience  to  the 
laws  of  congress  is  concerned. 

In  such  a  union,  the  States  are  bound  by  all  of  those  principles 
of  justice  which  bind  individuals  to  their  contracts.  They  are 
bound  by  their  mutual  acquiescence  in  the  powers  of  the  consti- 
tution, that  neitlier  of  them  should  be  the  judge,  or  should  be 
allowed  to  be  the  final  judge  of  the  powers  of  the  constitution,  or 
of  the  interpretation  of  the  laws  of  congress.  This  is  not  so,  be- 
cause their  sovereignty  is  impaired ;  but  the  exercise  of  it  is  di- 
minished in  quantity,  because  they  have,  in  certain  respects,  put 
restraints  upon  that  exercise,  in  virtue  of  voluntary  engagements. 
(Vattel,  Ch.  1,  section  10.) 

We  will  now  give  two  illustrations — one  from  the  constitution, 
and  the  other  from  one  of  the  cases  decided  in  this  court,  upon  a 
tax  act  of  the  State  of  Ohio  —  to  show  that  the  framers  of  the 
constitution,  and  the  conventions  which  ratified  it,  were  fully 
aware  of  the  necessity  for  and  meant  to  make  a  department  of  it, 
to  which  was  to  be  confided  the  final  decision  judicially  of  tlie 
powers  of  that  instrument,  the  conformity  of  laws  with  it,  which 
either  congress  or  the  legislatures  of  the  States  may  enact,  and  to 
review  the  judgments  of  the  state  courts,  in  which  a  right  is  de- 
cided against,  which  has  been  claimed  in  virtue  of  the  constitu- 
tion or  the  laws  of  congress. 

The  third  clause  of  the  2d  section  of  the  1st  article  of  the  con- 
stitution is,  *^  that  representatives  and  direct  taxes  shall  be  ap- 
portioned among  the  several  States,  according  to  their  respective 
numbers,  which  shall  be  determined  by  adding  to  the  whole 
number  of  free  persons,  including  those  bound  to  service  for  a 
term  of  years,  and  excluding  Indians  not  taxed,  three  fifths  of  all 
other  persons."  We  will  suppose  that  congress  shall  again  im- 
pose a  direct  tax,  and  that  a  citizen  liable  to  assessment  should 
dispute  its  application  to  a  kind  of  his  property,  alleging  it  not 
to  be  a  direct  tax,  in  the  sense  of  that  provision  of  the  constitu- 
tion ;  and  that  he  should  apply  to  a  state  court  for  relief  from  an 
execution  which  had  been  levied  upon  his  property  for  its  collec- 
tion, making  the  United  States  collector  of  the  tax  a  party  to  his 
suit ;  and  that  tlie  court  should  enjoin  him  from  further  proceed- 
ings to  collect  the  tax.    It  is  plain,  if  such  a  judgment  was  final, 
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and  could  not  be  reviewed  by  any  other  court,  or  by  the  supreme 
court  of  the  United  States,  in  virtue  of  its  appellate  jurisdiction, 
as  that  has  been  given  by  the  act  of  congress,  the  result  would 
be,  that  the  citizens  of  the  State  in  which  the  judgment  was 
given,  would  be  exempted  from  the  payment  of  a  tax  which  had 
been  intended  by  congress  to  be  apportioned  upon  the  property 
of  all  of  the  citizens  of  the  United  States,  in  conformity  with  the 
constitution.  This  would  practically  defeat  the  rule  of  appor- 
tionment if  it  was  acquiesced  in  by  the  government  of  the  United 
States,  and  the  constitutional  collection  of  the  tax  could  not  be 
made  in  any  State  according  to  the  act  We  do  not  mean  that 
the  officers  of  the  United  States  could  not  collect  the  tax  in  those 
States  in  which  no  such  judgment  had  been  given ;  but  if  the 
judgment  could  not  be  reviewed,  that  the  constitutional  rule  for 
the  imposition  of  direct  taxes  could  not  be  executed  by  any 
legislation  of  congress  which  a  State  legislature  or  a  state  court 
might  not  say  was  unconstitutional.  We  should  not  then  have 
a  more  perfect  union  than  we  had  under  the  articles  of  confed- 
eration. Each  State  then  paid  the  requisition  of  congress,  when 
it  pleased  to  do  so.  Had  it  been  continued,  the  union  would  be 
more  feeble  for  all  national  purposes  than  it  had  been.  Then 
the  States  only  disregarded  their  obligations  to  suit  their  con- 
venience. Had  it  not  been  corrected,  as  it  has  been  done  in  the 
constitution,  we  have  no  reason  to  believe  that  tliere  would  not 
be  like  results,  or  that  the  courts  of  the  States  would  not  be  re- 
sorted to,  to  determine  the  constitutionality  of  taxes  laid  by  con- 
gress. This  was  certainly  not  meant  by  the  framers  of  the  con- 
stitution, nor  can  its  disallowance  be  brought  under  the  10th 
article  of  its  amendments,  which  declares  ^'  that  the  powers  not 
delegated  to  the  United  States  by  the  constitution,  nor  prohibited 
by  it  to  the  States,  are  reserved  to  tiie  States  respectively,  or  to 
thepeople." 

The  illustration  given,  aiid  its  results,  have  been  drawn  from 
the  constitution  of  the  United  States,  also  from  what  might  be 
the  action  of  the  state  legislatures  and  state  courts,  which  could 
not  be  prevented  unless  the  supreme  court  pf  the  United  States 
had  the  power  to  review  the  action  of  the  state  courts  upon  a 
matter  exclusively  of  national  interest,  made  so  by  the  legislation 
of  congress. 

Hitherto,  no  such  case  as  we  have  supposed  has  happened,  but 
a  reference  to  the  case  of  Hylton  i;.  The  United  States,  3  Dallas, 
171,  in  which  an  attempt  was  made  to  test  the  constitutionality 
of  a  tax  assessed  by  the  United  States,  will  show  tliat  a  case  of 
the  kind  is  not  unlikely  to  occur,  when  congress  shall  impose  a 
tax  apportioning  representation  and  direct  taxation ;  or,  under 
the  general  declaration  in  the  8th  section  of  the  1st  article  of  the 


DECEMBER   TERM,  1855.  353 

Dodge  o.  Woolsey. 


constitution,  that  ^'  congress  shall  have  power  to  lay  and  collect 
taxes,  duties,  imposts,  and  excises,  but  that  all  duties  shall  be 
uniform  throughout  the  United  States."  Let  it  be  understood, 
too,  that  the  power  is  not  only  to  impose  duties  and  taxes,  but 
to  collect  them,  and  from  the  power  to  collect  must  necessarily 
be  inferred  the  disability  of  the  legislatures  of  the  States,  or  of 
the  courts  of  the  States,  in  any  way  to  interfere  with  its  execu- 
tion, as  that  may  be  directed  by  congress.  If  the  courts  of  the 
States,  or  their  legislatures,  could  finally  determine  against  the 
constitutionality  of  a  tax  laid  by  congress,  there  would  be  no. 
certainty  or  uniformity  of  taxation  upon  the  citizens  of  the 
United  States,  or  of  the  apportionment  of  representation  and 
direct  taxation  according  to  the  constitution. 

Other  illustrations  of  the  propriety  and  necessity  for  a  judicial 
tribunal  of  the  United  States  to  settle  such  questions  finally, 
might  be  made  from  other  clauses  of  the  constitution.  Wo 
will,  however,  cite  but  one  of  them  in  addition  to  such  as  have 
been  already  mentioned.  It  is  the  power  of  congress  to  regulate 
commerce,  and  we  refer  to  the  case  of  Brown  v.  The  State  of 
Maryland,  as  an  instance  of  the  attempt  of  that  Stat«  to  lay  a 
tax  upon  imports,  which  this  court  pronounced  to  be  unconstitu- 
tional. 

We  will  now  give  other  illustrations,  in  which  the  rights  of 
property  are  involved,  to  show  the  cautious  wisdom  of  tliat  pro- 
vision of  the  constitution  which  secures  to  the  citizens  of  the 
different  States  a  right  to  sue  in  the  courts  of  the  United  States, 
and  to  claim  either  in  them,  or  in  the  courts  of  the  States,  the 
protection  either  of  the  constitution  or  of  the  laws  of  congress. 

The  legislature  of  Ohio  passed  an  act  in  1803,  incorporating 
the  proprietors  of  the  half-million  of  acres  of  land  south  of  Lake 
Erie  called  the  "  Sufferers*  Land."    This  act  required  the  ap- 

Siointment  of  directors,  who  were  autliorized  to  extinguish  the 
ndian  title,  to  survey  the  land  into  townsiiips,  or  otherwise  make 
partition  among  the  owners ;  and,  among  other  things  provided, 
"  that,  to  defray  all  necessary  expenses  of  the  company  in  pur- 
chasing and  extinguishing  the  Indian  claim  of  title  to  the  laud, 
surveying,  locating,  and  making  partition,  and  all  other  necessary 
expenses  of  said  company,  power  is  hereby  vested  in  the  said  di- 
rectors, and  their  successors  in  office,  to  levy  a  tax  or  taxes  on 
said  land,  and  enforce  the  collection  tliereof."  It  was  also  pro- 
vided that  the  directors  should  have  power  and  autliority  to  do 
whatever  it  shall  appear  to  them  to  be  necessary  and  proper  to 
be  done  for  the  well-ordering  and  interest  of  the  proprietors,  not 
contrary  to  the  laws  of  the  State.  Subsequently,  the  legislature 
of  Ohio  imposed  a  tax  upon  these  lands  as  a  part  of  the  revenue 

to  be  raised  for  the  State.    The  directors  assessed  a  tax  upon 

so* 
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the  share  of  each  proprietor,  to  pay  the  tax  to  the  State.  A  sale 
of  a  pari  of  the  land  was  made  for  that  purpose,  and  the  question 
subsequently  raised  in  the  circuit  court  of  the  United  States  for 
tlie  district  of  Ohio,  in  a  suit  at  the  instance  of  tlie  heirs  of  one 
of  the  proprietors  whose  land  had  been  sold,  was,  whether  the 
sale  conveyed  a  title  to  the  land  to  the  purchaser.  It  was  de- 
termined by  this  court,  that  it  did  not,  because  the  directors  had 
not  power  to  make  ai\  assessment  upon  the  lands  to  pay  the  state 
tax,  and  that  the  tax,  as  laid  by  the  State,  had  been  done  in  vio- 
lation of  tlie  corporate  powers  given  to  the  directors.  In  this 
case  the  plaintiffs  sought  protection  against  the  tax  laid  by  Ohio, 
and  acquiesced  in  by  the  directors  of  the  corporation,  because 
that  tax  was  contrary  to  the  contract  which  the  State  had  made 
with  the  corporation  for  the  benefit  of  the  proprietors  of  the  land. 
The  State,  without  being  a  party  to  the  record,  was  interested  in 
the  question.  It  was  a  suit  between  citizens  of  difierent  States, 
brought  by  the  plaintiffi  in  the  United  States  circuit  court  for 
Ohio;  and  the  motive  for  seeking  that  tribunal  was,  that  his 
rights  might  be  tried  in  one  not  subject  either  to  State  or  local 
influences.  It  placed  both  parties  upon  an  equality,  in  fact  and 
in  appearances ;  and  whatever  might  have  been  the  result,  neither 
could  complain  of  the  disinterestedness  of  the  court  which  ad- 

i'udged  their  rights.  Beatty  v.  The  Lessee  of  Knowles,  4  Peters, 
52. 

The  foundation  of  the  right  of  citizens  of  different  States  to 
sue  each  other  in  the  courts  of  the  United  States,  is  not  an  un- 
worthy jealousy  of  the  impartiality  of  the  state  tribunals.  It  has 
a  higher  aim  and  purpose.  It  is  ^  make  tlie  people  think  and 
feel,  though  residing  in  different  States  of  the  union,  that  their 
relations  to  each  other  were  protected  by  the  strictest  justice,  ad- 
ministered in  courts  independent  of  all  local  control  or  connection 
with  tiie  subject-matter  of  the  controversy  between  the  parties  to 
a  suit. 

Hen  unite  in  civil'  society,  expecting  to  enjoy  peaceably  what 
belongs  to  ttiem,  and  tiiat  tliey  may  regain  it  by  the  law  when 
wrongfully  withheld.  That  can  only  be  accomplislied  by  good 
laws,  with  suitable  provisions  for  the  establishment  of  courts  of 
justice,  and  for  the  enforcement  of  their  decisions.  The  right  to 
establish  them  flows  from  the  same  source  which  determines  the 
extent  of  the  legislative  and  executive  powers  of  government. 
Experience  has  shown  that  the  object  cannot  be  attained  without 
a  supreme  tribunal,  as  onet>f  the  departments  of  the  government, 
with  defined  powers  in  its  organic  structure,  and  the  mode  for 
exercising  them  to  be  provided  legislatively.  This  has  been 
done  in  the  constitution  of  the  United  States.  Its  framers  were 
well  aware  of  their  responsibilities  to  secure  justice  to  the  people ; 
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and  well  knew,  as  the  object  of  all  trials  in  courts  was  to  deter- 
mine the  suits  between  citizens,  that  it  could  not  be  done  satis- 
factorily to  them,  unless  they  had  the  privilege  to  appeal  from 
the  first  tribunal  which  had  jurisdiction  of  a  suit  to  another 
which  should  have  authority  to  pronounce  definitively  upon  its 
merits.  (Vattel,  9th  chapter,  on  justice  and  polity.)  Without 
such  a  court  the  citizens  of  each  State  could  not  have  enjoyed 
all  the  privileges  and  immunities  of  citizens  in  the  several  States, 
as  they  were  intended  to  be  secured  by  the  second  section  of  the 
4th  article  of  the  constitution.  Nor  would  the  judicial  power 
have  been  extended  in  fact  to  *'  all  cases  in  law  and  equity  aris- 
ing under  the  constitution,  the  laws  of  the  United  States,  and 
treaties  made  or  which  shall  bo  made  under  their  authority,  to 
all  cases  affecting  ambassadors  and  other  public  ministers  and 
consuls ;  to  all  cases  of  admiralty  and  maritime  jurisdiction ;  to 
controversies  to  which  the  United  States  shall  be  a  party;  to 
controversies  between  two  or  more  States ;  to  those  between 
citizens  of  different  States,  or  between  citizens  of  the  same  State, 
claiming  lauds  under  grants  of  different  States ;  and  between  a 
State  and  the  citizens  thereof  and  foreign  States,  citizens  or 
subjects."    Article  8d,  section  1st. 

Without  the  supreme  court,  as  it  has  been  constitutionally  and 
legislatively  constituted,  neither  the  constitution  nor  the  laws  of 
congress  passed  in  pursuance  of  it,  nor  treaties,  would  be  in 
practice  or  in  fact  the  supreme  law  of  the  land,  and  the  injunc- 
tion that  the  judges  in  every  State  should  be  bound  thereby,  any- 
thing in  the  constitution  or  laws  of  any  State  to  tlie  contrary 
notwithstanding,  would  be  useless,  if  the  judges  of  state  courts, 
in  any  one  of  the  States,  could  finally  determine  what  was  the 
meaning  and  operation  of  the  constitution  and  laws  of  congress, 
or  the  extent  of  the  obligation  of  treaties. 

But  let  it  be  remembered,  that  the  appellate  jurisdiction  of  the 
supreme  court,  as  it  is,  is  one  of  perfect  equality  between  the 
States  and  the  United  States.  It  acts  upon  the  constitution  and 
laws  of  both,  in  the  same  way,  to  the  same  extent,  for  the  same 
purposes,  and  with  tlie  same  final  result.  Neither  the  dignity 
nor  the  independence  of  eitlier  are  lessened  by  its  organization 
or  action. 

The  same  electors  choose  the  members  of  the  house  of  rep- 
resentatives wlio  choose  the  members  of  the  most  popular  branch 
of  the  state  legislatures.  The  senators  of  the  United  States  are 
chosen  by  the  legislatures  of  the  States.  The  senate  and  house 
of  representatives  of  the  United  States  exercise  their  legisla- 
tive powers  independently  of  each  other,  their  concurrence  being 
necessary  to  pass  laws.  The  States  are  represented  in  the  one, 
the  people  in  the  other  and  in  both.     But  as  it  was  thought  that 


856  SUPREME   COURT. 

Dodge  V.  Wooliej. 

thej  and  the  state  legislatures  might  pass  laws  conflicting  with  the 
letter  or  the  spirit  of  the  constitution  under  which  they  legislated, 
it  became  necessary  to  make  a  judicial  department  for  the  United 
States,  with  a  jurisdictiou  best  suited  to  preserve  harmony 
between  the  States,  severally  and  collectively,  with  the  nationtd 
government,  and  which  would  give  the  people  of  all  of  the 
States  that  confidence  and  security  under  it  anticipated  by  them 
when  they  announced  ^^that  we,  the  people  of  the  United 
States,  in  order  to  form  a  more  perfect  union,  establish  justice 
and  domestic  tranquillity,  provide  for  the  common  defence,  and 
promote  the  general  welfare,  and  secure  the  blessings  of  liberty 
to  ourselves  and  our  posterity,  do  ordain  tliis  constitution  for 
the  United  States.**  Without  a  judicial  department,  just  such 
as  it  is,  neither  the  powers  of  the  constitution  nor  the  purposes 
for  which  they  were  given  could  have  been  attained. 

We  do  not  know  a  case  more  appropriate  to  show  the  neces- 
sity for  such  a  jurisdiction  than  that  before  us. 

A  citizen  of  the  United  States,  residing  in  Connecticut,  having 
a  large  pecuniary  interest  in  a  bank  in  Ohio,  with  a  board  of 
directors  opposed,  in  fact,  to  the  only  course  which  could  be 
taken  to  test  the  constitutional  validity  of  a  law  of  that  State 
bearing  upon  the  franchises  of  their  corporation,  is  told  by  tlie 
directors,  that  though  they  fully  concur  with  him  in  believing 
tlie  tax  law  of  Ohio  unconstitutional  and  in  no  way  binding 
upon  the  bank,  they  will  not  institute  legal  proceedings  to  pre- 
vent the  collection  of  the  tax,  *'  in  consideration  of  the  many 
obstacles  in  the  way  of  resisting  the  tax  in  the  state  courts.'* 
Without  partaking,  ourselves,  in  their  uncertainty  of  relief  in  the 
courts  of  Ohio,  it  must  be  admitted  their  declaration  was  calcu- 
lated to  diminish  this  suitor's  confidence  in  such  a  result,  and  to 
induce  him  to  resort  to  the  only  other  tribunal  which  there  was 
to  take  cognizance  of  his  cause.  Besides,  it  was  not  his  interest 
alone  which  would  be  afiected  by  the  result.  Hundreds,  citi- 
zens of  the  State  of  Ohio  and  citizens  of  other  States,  are  con- 
cerned in  the  question.  Millions  of  money  in  that  State,  and 
miUions  upon  millions  of  banking  capital  in  the  other  States, 
are  to  be  afiected  by  its  judicial  decision ;  all  depending  upon 
the  assertion,  in  opposition  to  the  claim  of  the  complainant,  that 
a  new  constitution  of  a  State  supersedes  every  legislative  enact- 
ment touching  its  own  internal  policy,  and  bearing  upon  the 
interest  of  persons,  which  may  have  been  the  subject  of  legisla- 
tion under  a  preceding  constitution.  In  the  words  of  the  coun- 
sel for  the  defendant,  that  all  such  legislation  must  give  way 
whpn  found  to  contravene  the  will  of  the  sovereign  people,  sub- 
sequently expressed  in  a  new  state  constitution.  The  assertion 
may  be  met  and  confuted,  without  further  argument,  by  what 
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was  said  by  Mr.  Madison,  in  the  48d  number  of  The  Federalist, 
upon  the  6th  article  of  the  constitution,  which  is :  ^*  All  debts 
and  engagements  entered  into  before  the  adoption  of  this  con- 
stitution shall  be  as  valid  against  tlie  United  States  under 
this  constitution  as  under  the  confederation.''  His  remark  is, 
'^  This  can  only  be  considered  as  a  declaratory  proposition^  and 
may  have  been  inserted,  among  other  reasons,  for  the  satisfac- 
tion of  foreign  creditors,  who  cannot  be  strangers  to  the  pre- 
tended doctrine,  that  a  change  in  the  politicsd  form  of  civil 
society  has  the  magical  effect  of  dissolving  its  moral  obligations." 
And  here  we  will  cite  another  passage  from  the  writings  of 
that  great  statesman,  and  venerated  man  by  every  citizen  of  the 
United  States  who  knows  how  much  his  political  wisdom  con- 
tributed to  the  establishment  of  our  American  popular  institu- 
tions. He  says,  in  tlie  22d  number  of  The  Federalist :  **  A 
circumstance  which  shows  tlie  defects  of  the  confederation 
remains  to  be  mentioned,  —  the  want  of  a  judiciary  power. 
Laws  are  a  dead  letter  without  courts  to  expound  and  define 
their  true  meaning  and  operation.  The  treaties  of  the  United 
States,  to  have  any  force  at  all,  must  be  considered  as  a  part  of 
the  law  of  the  land.  Their  true  import,  as  regards  individuals, 
must,  like  all  other  laws,  be  ascertained  by  judicial  determina- 
tions. To  produce  uniformity  in  these  determinations,  they 
ought  to  be  submitted  to  a  supreme  tribunal ;  and  this  tribunid 
ought  to  be  instituted  under  the  same  autliorities  which  form 
the  treaties  themselves.  These  ingredients  are  both  indispensa- 
ble. If  there  is  in  each  State  a  court  of  final  jurisdiction,  there 
may  be  as  many  different  final  determinations  on  the  same  point 
as  there  are  courts.  There  are  endless  diversities  in  the  opinions 
of  men.  We  often  see  not  only  different  courts,  but  the  judges 
of  the  same  court,  differing  from  each  other.  To  avoid  the  con- 
fusion which  would  unavoidably  result  from  the  contradictory 
decisions  of  a  number  of  independent  judicatures,  all  nations 
have  found  it  necessary  to  establish  one  tribunal  paramount  to 
the  rest,  possessing  a  general  superintendence,  and  authorized 
to  settle  and  declare  in  the  last  resort  a  uniform  rule  of  civil 
justice.  This  is  the  more  necessary  where  the  frame  of  the 
government  is  so  compounded  that  the  laws  of  the  whole  are  in 
danger  of  being  contravened  by  tlie  laws  of  the  parts.  In  this 
case,  if  the  particular  tribunals  are  invested  with  a  right  of  ulti- 
mate decision,  besides  the  contradictions  to  be  expected  from 
difference  of  opinion,  there  will  be  much  to  fear  from  the  bias  of 
local  views  and  prejudices,  and  from  the  interference  of  local 
institutions.  As  often  as  such  an  interference  should  happen, 
there  would  be  reason  to  apprehend  that  the  provisions  of  the 
particular  laws  might  be  preferred  to  those  of  the  general  laws, 
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from  the  deference  with  which  men  in  office  naturally  look  up  to 
that  authority  to  which  they  owe  their  official  existence.'' 

Hitherto  we  have  shown  from  the  constitution  itself  that  the 
framers  of  it  meant  to  provide  a  jurisdiction  for  its  final  interpre- 
tation, and  for  the  laws  passed  by  Oongress,  to  give  them  an 
equal  operation  in  all  of  the  States. 

But  there  are  considerations  out  of  the  constitution  which 
contribute  to  show  it,  which  we  will  briefly  mention.  Witliout 
such  a  judicial  tribunal  there  are  no  means  provided  by  which 
the  conflicting  legislation  of  the  States  witn  the  constitution 
and  the  laws  of  congress  may  be  terminated,  so  as  to  give  to 
either  a  national  operation  in  each  of  the  States.  In  such  an 
event  iro  means  have  been  provided  for  an  amicable  accommoda- 
tion ;  none  for  a  compromise ;  none  for  mediation ;  none  for 
arbitration ;  none  for  a  congress  of  the  States  as  a  mode  of  con- 
ciliation* The  consequence  of  which  would  be  a  permanent 
diversity  of  the  operation  of  the  constitution  in  the  States,  as 
well  in  matters  exclusively  of  public  concern  as  in  those  which 
secure  individual  rights..  Fortunately  it  is  not  so.  A  supreme 
tribunal  has  been  provided,  which  has  hitherto,  by  its  decisions, 
settled  all  differences  which  have  arisen  between  the  authorities 
of  the  States  and  those  of  the  United  States.  The  legislation 
under  which  its  appellate  power  is  exercised  has  been  of  sixty- 
seven  years'  duration,  without  any  countenanced  attempt  to  re- 
peal it.  It  is  rather  late  to  question  it ;  and  in  continuing  to 
exercise  it,  this  court  complies  with  the  decisions  of  its  predeces- 
sors, believing,  after  the  fullest  examination,  that  its  appellate 
jurisdiction  is  given  in  conformity  with  the  constitution. 

The  last  position  taken  by  the  counsel  for  the  defendant,  now 
the  appellant  here,  is,  that  Gteorge  G.  Dodge  was  in  the  dis- 
charge of  his  official  duty  as  treasurer  of  Cuyahoga  county  in 
the  State  of  Oliio,  when  interrupted  by  the  mandate  of  the 
circuit  court ;  that  the  tax  in  his  hands  for  collection  against  tlie 
bank  was  regularly  assessed  under  a  valid  law  of  the  State, 
passed  April  18, 1852,  in  conformity  with  the  requisitions  of  the 
constitution,  adopted  June  17, 1851,  which  took  effect  1st  Sep- 
tember, 1851. 

It  was  admitted,  in  the  argument  of  it,  that  the  only  difference 
between  this  case  and  that  of  the  Piqua  Branch  of  the  State 
of  Ohio  V.  Jacob  Enoop,  16  Howard,  869,  is,  that  the  latter  was 
a  claim  for  a  tax  under  a  law  of  Ohio,  of  March  21, 1851,  under 
the  former  constitution  of  Ohio,*  of  1802;  and  that  the  tax 
npw  claimed  is  assessed  under  the  act  of  April  18, 1852,  under 
the  new  constitution  of  Ohio. 

Both  acts,  in  effect,  are  the  same  in  their  operation  upon  the 
charter  of  the  bank,  as  that  was  passed  by  the  general  assembly 
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of  Ohio,  in  the  year  1845.  Each  of  them  is  intended  to  collect, 
by  way  of  tax,  a  larger  sum  than  the  bank  was  liable  to  pay, 
under  the  charter  of  1845.  This  is  admitted.  It  is  not  denied, 
the  record  shows  that  the  tax  assessed  for  the  year  1858  exceeds 
the  sum  to  which  it  was  liable,  under  its  charter,  $11,565^^. 
The  tax  assessed  is  $14,771-]^.  The  tax  which  it  would  have 
paid,  under  the  act  of  1845,  would  have  been  98,206A^. 

The  fact  raises  the  question  whether  the  tax  now  claimed  has 
not  been  assessed  in  violation  of  the  10th  section  of  the  1st  article 
of  the  constitution,  which  declares  that  no  State  shall  pass  any 
law  impairing  the  obligation  of  contracts. 

The  law  of  1845  was  an  agreement  with  the  bank,  quctsi  ex 
contractu^  —  and  also  an  agreement  separately  with  the  share- 
holders, qtiasi  ex  contractUy  —  that  neither  the  bank  as  such,  nor 
the  shareholders  as  suQh,  should  be  liable  to  any  other  tax  larger 
than  that  which  was  to  be  levied  under  the  60th  section  of  the 
act  of  1845. 

That  60th  section  is,  ^^  that  each  banking  company  under  the 
act,  on  accepting  thereof  and  complying  with  its  provisions, 
shall  semiannually,  on  the  days  designated  for  declaring  divi- 
dends, set  off  to  the  State  six  per  cent  on  the  profits,  deducting 
therefrom  the  expenses  and  ascertained  losses  of  the  company 
for  the  six  months  next  preceding,  which  sum  or  amount  so  set 
off  shall  be  in  lieu  of  all  taxes  to  which  the  company,  or  the 
stockholders  therein,  would  otherwise  be  subject.  Tiie  sum  so  set 
off  to  be  paid  to  the  treasurer,  on  the  order  of  the  auditor  of  the 
State.''  The  act  under  which  the  tax  of  1858  has  been  assessed 
is :  ^^  That  the  president  and  cashier  of  every  bank  and  banking 
company  that  shall  have  been,  or  may  hereafter  be,  incorporated 
by  the  laws  of  this  State,  and  having  the  right  to  issue  bills  of 
circulation  as  money,  shall  make  and  retura,  under  oath,  to  the 
auditor  of  the  county  in  which  such  bank  or  banking  company 
may  be  situated,  in  the  month  of  May  annually,  a  written  state- 
ment containing,  first,  the  average  amount  of  notes  and  bills  dis- 
counted or  purchased,  which  amount  shall  include  all  the  loans 
or  discounts,  whether  originally  made  or  renewed  daring  the 
year  aforesaid,  or  at  any  previous  time,  whether  made  on  bills  of 
exchange,  notes,  bonds,  or  mortgages,  or  any  other  evidence  of 
indebtedness,  at  their  actual  cost  value  in  money,  whether  duo 
previous  to,  during,  or  after  the  period  aforesaid,  and  on  which 
such  banking  company  has  at  any  time  reserved  or  received,  or 
is  entitled  to  receive,  any  profit  or  other  consideration  whatever ; 
and,  secondly,  the  average  amount  of  all  other  moneys,  effects, 
or  dues  of  every  description  belonging  to  the  bank  or  banking 
company,  loaned,  invested,  or  otherwise  used  with  a  view  to  prof^ 
it,  or  upon  which  the  bank,  &c.,  receives,  or  is  entitled  to  re- 
ceive, interest." 
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The  two  acts  have  been  put  in  connection,  that  the  difference 
between  the  modes  of  taxation  may  be  more  obvious;  and  it 
will  be  readily  seen,  that  the  second  is  not  intended  to  tax  the 
profits  of  the  bank,  but  its  entire  business,  capital,  circulation, 
credits,  and  debts  due  to  it,  being  professed  to  be  intended  to 
equalize  the  tax  to  be  paid  by  tlie  bank  with  that  required  to  bo 
paid  upon  personal  property.  A  careful  examination  of  the  two 
acts,  and  of  the  tabular  returns  annexed  to  this  opinion,  will 
prove  that  such  equality  of  taxation  has  not  been  attained.  It 
will  show  that  the  bank  is  taxed  more  than  three  times  tho 
number  of  mills  upon  the  dollars  that  is  assessed  upon  personsd 
property,  whatever  may  be  comprehended  under  that  denomina- 
tion by  the  act  of  the  18th  April,  1852.  But  if  it  did  not,  it 
could  make  no  difference  in  our  conclusion.    For  the  tax  to  be 

J>aid  by  the  bank  under  the  act  of  24tli  February,  1824,  is  a 
egislative  contract,  eaually  operative  upon  the  State  and  upon 
the  bank,  and  the  stockholders  of  the  bank,  until  the  expiration 
of  its  charter,  which  will  be  in  1866.  No  critical  examination 
of  the  words,  *^  that  on  the  days  designated  for  declaring  divi- 
dends, to  wit,  on  the  first  Monday  in  May  and  November  of 
each  year,  the  bank  shall  set  off  to  the  said  State  of  Ohio  six 
per  cent  on  the  profits,  deducting  therefrom  the  expenses  and 
ascertained  losses  of  said  company  for  six  months  next  preceding 
each  dividend  day,  and  that  the  sums  or  amounts  so  set  off 
shall  be  in  lieu  of  all  taxes  to  which  said  company  or  the  stock- 
holders thereof  on  account  of  stock  owned  therein  would  other- 
wise be  subject,"  could  make  them  more  exact  in  meaning  than 
they  are.  The  words  *' would  otherwise  be  subject,"  relate  to 
the  legislative  power  to  tax,  and  is  a  relinquishment  of  it,  bind- 
ing upon  that  legislature  which  passed  the  act,  and  upon  suc- 
ceeding legislatures  as  a  contract  not  to  tax  the  bank  during  its 
continuance  with  more  than  six  per  cent  upon  its  semiannual 
profits.  A  change  of  constitution  cannot  release  a  State  from 
contracts  made  under  a  constitution  which  permits  them  to  be 
made.  The  inquiry  is,  Is  the  contract  permitted  by  tlie  existing 
constitution  ?  if  so,  and  that  cannot  be  denied  in  this  case,  the 
sovereigntv  which  ratified  it  in  1802  was  the  same  sovereignty 
which  maae  the  constitution  of  1851,  neither  having  more  power 
than  the  other  to  impair  a  contract  made  by  the  state  legisla- 
ture witii  individuals.  The  moral  obligations  never  die.  If 
broken  by  states  and  nations,  though  the  terms  of  reproach  are 
not  the  same  with  which  we  are  accustomed  to  designate  the 
faithlessness  of  individuals,  the  violation  of  justice  is  not  the 
less. 

This  case  is  coincident  with  tliat  of  the  Piqua  Branch  of  the 
State  Bank  of  Ohio  t;.  Knoop,  16  How.  869,  decided  by  tliis 
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court  in  the  year  1858.  It  rules  this  in  every  particular ;  and  to 
the  opinion  then  given  we  have  nothing  to  add,  nor  anything 
to  take  away.  We  affirm  the  decree  of  the  circuit  court,  and 
direct  a  mandate  accordingly. 

Mr.  Justice  CATRON,  Mr.  Justice  DANIEL,  and  Mr.  Jus- 
tice CAMPBELL  dissented. 


(No.  1.) 

Statement  of  the  Commercial  Branch  Bankj  Cleveland^  made  to 
the  Auditor  of  Ouyahoga  County^  May  25, 1858. 

l8t  The  average  amoant  of  notes  and  bills  discounted  and  purchased  by 
the  Commercial  Branch  Bank  of  Cleveland,  indading  all  loans  or  dis- 
counts whether  made  or  renewed  during  the  year,  from  May  Ist,  1S52, 
to  May  1st,  1853,  inclusive,  is $582,735 

2d.  The  average  amount  of  all  other  moneys,  eifects,  or  dues  of  every 
description  belonging  to  said  Commercial  Branch  Bank,  loaned,  in- 
vested, or  otherwise  used  or  employed  with  a  view  to  profit,  or  upon 
which  said  bank  received,  or  was  entitled  to  receive,  interest  during 
the  above  period,  was 88,714 

Total $671,449 

W.  A.  OTIS,  Prtddad. 
F.  F.  Handt,  QukUr. 

8tatb  of  Ohio,  CSt^ahoga  county,  8$. 

Clbvblakd,  Mctjf  25,  1853. 

Personally  appeared  William  A.  Otis,  President,  and  Freeman  P.  ELandy,  Cashier 
of  the  Ck>romercial  Branch  Bank  of  Cleveland,  and  made  oath  that  the  aforesaid  state- 
ment is  true  and  correct,  according  to  their  best  knowledge  and  belief. 

Before  me,  witness  my  hand.  JOHN  T.  NEWTON,  Notary  PvbUe. 

The  following  resolutions  have  been  adopted  by  the  directors  of  this  bank  :  — 
Resolved,  That  in  the  opinion  of  the  directors  of  the  Commercial  Branch  Bank  of 
Cleveland,  that  the  act  for  the  assessment  and  taxation  of  all  property  in  this  State,* 
and  for  levying  taxes  thereon  according  to  its  true  value  in  money,  passed  April  13, 
1852,  so  far  as  it  imposes  a  tax  on  this  bank  or  banking  company,  or  the  listing  or 
valuing  of  its  property  different  from  that  required  by  its  charter,  without  the  consent 
of  the  corporators,  is  unconstitutional  and  voia,  and  u  also  repugnant  to  the  constitu- 
tion of  the  State  of  Ohio, — which  declares  that  all  laws  shall  be  passed  taxing  by  uni- 
form rule  all  investments  in  stock  or  otherwise,  and  that  property  employed  in  banking 
shall  bear  a  burden  of  taxation  eaual  to  that  imposed  on  the  propeiVjr  of  individuals ; 
and,  again,  —  that  the  property  or  corporations  now  existing  or  hereafter  created,  shall 
be  forever  subie^  to  taxation  the  same  as  the  property  of  individuals,  and  therefore 
creates  no  legal  liability  against  this  bank,  and  that  this  bank  will  not,  as  at  present 
advised,  pay  such  additional  tax  unless  compelled  by  law,  and  hereby  enters  its  pro- 
test against  its  imposition  and  collection. 

ReMved,  That  the  cashier  atuch  a  copy  of  these  resolutionSt  signed  by  the  presi- 
dent and  cashier  of  this  bank,  to  the  return  of  this  bank,  made  under  said  law.  Also 
file  a  copy  so  attested  with  the  treasurer  of  this  county,  and  transmit  a  like  copy  to  the 
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auditor  of  state,  as  an  evidence  of  tbe  dissent  of  this  bank  from  all  the  provisions  of 
said  law,  and  its  determination  to  rely  npon  tbe  constitation  and  legal  rigbts  of  this 
banic  nnder  iu  ehacter. 

_         ^         ^  .  P.  P.  HANDY,  Qukier. 

W.  A.  Otis,  Prtiidma. 

COMMBBCIAL  BiLUfOH  Baitk,  CUodand,  May  25, 185S. 

AuDiTOs't  Office,  Cutahooa  Couhtt, 
CUodami,  Ftbntary  2S,  1850. 

I  hereby  certify,  that  the  foregoing  is  a  true  copy  of  the  statement  of  the  Commerdal 
Branch  Bank,  made  to  the  Andiior  of  Coyaboga  conntj,  ^Uj  25, 1858. 

WILUAM  PULLER,  Couniy  Avditar. 


(No.  2.) 

Auditor's  Offics,  Cutahooa  Ck>Y7KTT, 
Qeudand,  FAnury  22, 1856. 

I  hereby  certify,  that  there  was  entered  npon  the  tax  dnplieate  of  fStoM  coanty,  for 
the  year  1858,  for  taxation,  in  the  name  of  the  Commercial  Branch  Bank  of  Cleveland, 
the  snm  of  six  hundred  seventy-one  thonsand  four  hundred  and  forty-nine  dollars,  in 
accordance  with  the  statement  of  said  bank,  made  to  the  auditor  of  said  county.  May 
25, 1858. 

And  that  the  amount  of  taxes  assessed  thereon  in  said  year,  for  State,  county,  city, 
and  road  purposes,  is  fourteen  thonsand  seven  hundred  and  seventj-one  dollars  eighty 
seven  cents  and  seven  mills,  ($  14,771  87  7,)  as  follows. 

WILLIAM  PULLER,  County  Auditor. 


Owimt'KMMB. 

property. 

Bolli. 

TotsltaxMon 
dapUofttt. 

Statt,  eoaatj, 

MMldtytUMl 

RoadTlu. 

Commercial  Branch  Bank 

•     •     •     • 

671,449 

DoIIi.  Cta.Ma. 
14,771  87  7 

DoOi.  Cli.lft. 
14,234  71  8 

Doni.Cts.M. 
587  15  2 

Mr.  Justice  CAMPBELL  dissenting. 

The  following  case  is  made  upon  the  record  of  this  cause :  — 

The  Commercial  Bank  of  Cleveland,  Ohio,  was  organized  in 
1845,  according  to  the  act  of  the  general  assembly  of  Febru- 
ary, 1845,  for  the  incorporation  ot  the  State  Bank  of  Ohio 
and  other  companies,  with  a  capital  which  was  increased  in 
1848  to  9 175,000,  and  placed  under  the  management  of  five 
directors. 

From  its  oi^anization  until  1851  the  taxes  of  the  bank  were 
determined  by  the  60th  section  of  the  act  aforesaid,  which  re- 
quired the  banks  semiannually  to  set  off  to  the  State  six  per 
cent  of  the  net  profits  for  the  six  months  next  preceding,  and 
the  sum  so  set  off  the  act  declared  should  be  ^'  in  lieu  of  all  taxes 
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to  which  such  company  or  the  stockholders  thereof  on  account 
of  stock  owned  therein  would  otherwise  be  subject.''  In  the 
year  1851,  the  general  assembly  of  Ohio  altered  this  rule  of  tax- 
ation, and  required  that  the  capital  stock,  surplus  and  contingent 
funds  of  the  banks  should  be  listed  for  taxation  at  their  money 
value,  and  should  be  assessed  for  the  same  purposes  and  to  the 
same  extent  that  personal  property  might  be  in  the  place  of  their 
location. 

During  the  same  year  tlie  people  of  Ohio,  in  the  mode  pre- 
scribed in  their  fundamental  law,  adopted  a  new  constitution. 
One  of  the  articles  (art.  12,  §  3)  requires  '^  the  general  assembly 
to  provide  by  law  for  taxing  the  notes  and  bills  discounted  or 
purchased,  and  all  other  property,  effects,  dues  of  every  descrip- 
tion (without  deduction)  of  all  banks  now  existing  or  hereafter 
created,  and  of  all  bankers,  so  that  all  property  employed  in 
banking  shall  always  bear  a  burden  of  taxation  equal  to  that 
imposed  on  the  property  of  individuals."  In  1852,  the  general 
assembly  fulfillea  this  direction  by  a  law  which  required  the 
banks  to  disclose  the  average  amount  of  all  bills,  notes  discounted 
or  purchased,  and  the  average  amount  of  their  moneys,,  dues 
and  effects,  so  as  to  afford  a  basis  for  taxation :  and  by  the  same 
act  taxes  were  directed  to  be  laid  upon  these  amounts  without 
deduction. 

The  directors,  stockholders,  and  officers  of  this  bank  have  dis- 
puted the  validity  of  these  changes  in  the  rule  of  taxation,  as 
violating  a  right  derived  by  contract,  obligatory  on  the  State, 
and  contained  in  the  60th  section  of  the  act  first  mentioned,  and 
no  voluntary  obedience  has  been  reiidered  to  them ;  but,  on  the 
contrary,  the  successive  measures  taken  for  the  collection  of 
these  taxes  have  met  with  opposition  from  the  corporation,  and 
submission  has  always  been  accompanied  with  a  protest  on  tlie 
part  of  the  directors,  in  which  their  determination  was  expressed 
to  rely  upon  the  constitutional  and  legal  rights  of  the  bank. 

The  taxes  for  the  year  1852  were  collected  in  current  bank 
bills,  and  the  packages  were  prepared  and  placed  within  the 
reach  of  the  treasurer,  who  held  the  duplicate  for  collection,  by 
the  officers  of  the  bank,  and  immediately  after  they  were  assigned 
by  the  bank  to  one  Deshler,  who  replevied  the  same  by  a  writ 
from  the  circuit  court  of  the  United  States  for  Ohio,  and  thus 
made  a  case  which  subsequently  came  to  this  court.  Deshler  v. 
Dodge,  16  How.  622. 

In  December,  1853,  some  five  days  before  the  taxes  were  pay- 
able, John  M.  Woolsey,  a  stockholder  of  the  bank  for  thirty  shares, 
at  the  par  value  of  $100  each,  addressed  the  directors  of  the 
bank  a  letter,  requiring  them  ^'  to  institute  the  proper  legal  pro- 
ceedings to  prevent  the  collection"  of  the  assessment  for  that 
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year,  averriDg  that  the  bank  was  not  bound  to  pay  them.  The 
board  of  directors  replied,  '^  that  they  considered  the  tax  to  have 
been  illegally  assessed,  but  in  consideration  of  the  many  obsta- 
cles in  the  way  of  resisting  said  tax  in  the  courts  of  Ohio  they 
could  not  take  the  action  they  were  called  upon  in  the  letter  to 
take,"  but  must  leave  to  Mr.  Woolsey  to  take  such  a  course  as 
he  might  be  advised.  It  sufficiently  appears  that  the  treasurer 
is  able  to  psiy  any  damages  which  the  bank  might  sustain,  and 
no  evidence  exists  of  any  indisposition  of  the  directors  to  meet 
all  the  obligations  of  their  station,  except  what  is  found  in  the 
letter  I  have  described. 

This  bill  was  filed  by  Woolsey,  as  a  stockholder  of  the  bank, 
against  the  treasurer  of  the  county  of  Cuyahoga,  the  five  direc- 
tors of  the  bank,  and  the  corporation  itself,  alleging  his  appre^ 
hensions  that  the  treasurer  would  proceed  to  make  the  collection 
of  the  excess  above  the  tax  due  under  the  60Ui  section,  and  that 
it  would  impair  the  credit  of  the  buik,  invade  its  franchise,  and 
ultimately  compel  its  dissolution ;  and  that  the  directors  had  re- 
fused to  take  measures  to  prevent  its  collection,  on  his  requisi- 
tion, and  prays  for  an  iiyunction  on  the  officer  to  restrain  his 
further  proceedings.  The  circuit  court  affirmed  the  bill  so  as  to 
restrain  the  collection  of  all  taxes  assessed  upon  the  bank, 
except  such  as  were  laid  under  the  act  of  1845. 

The  first  inquiry  that  arises  is,  Has  this  court  a  jurisdiction  of 
the  parties  to  the  suit  7  The  case  is  one  of  a  stockholder  of  a 
corporation,  bringing  the  corporation  before  the  courts  of  United 
States  to  redress  a  corporate  wroog  in  which  both  are  similarly 
interested.  Tlie  early  decisions  of  this  court  on  this  question 
would  be  conclusive  against  the  bill.  They  require  tliat  the 
plaintiff  should  be  from  a  State  different  from  all  the  indi- 
vidual members  of  the  corporation.  The  chief  justice  said,  that 
invisible,  intangible,  and  artificial  being,  that  mere  legal  entity 
—  a  corporation  aggregate  —  is  certainly  not  a  citizen  ;  and  con- 
sequently cannot  sue  or  be  sued  in  the  courts  of  the  United 
States,  unless  the  rights  of  the  members  in  this  respect  can  be 
exercised  in  their  corporate  name.  6  Cranch,  57,  61,  78; 
6  Wheat  450 ;  14  Pet  60. 

These  cases  required  that  the  citizenship  of  all  the  corporators 
should  appear  on  the  record,  so  that  the  court  might  be  sure  that 
the  controversy  had  arisen  between  citizens  of  different  States, 
or  citizens  of  a  State  and  foreign  states,  citizens  or  subjects. 
In  Marshall  v.  Baltimore  and  Ohio  Railroad  Co.  16  How.  814, 
the  court  relaxed  its  strictness  in  reference  to  this  averment,  and 
was  satisfied  by  an  allegation  of  the  habitat  of  the  corporation, 
but  still  intimated  that  the  national  character  of  the  corporators 
was  an  essential  subject  of  inquiry  in  a  question  of  jurisdiction. 
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The  court  says :  *^  The  persons  who  act  under  these  faculties  and 
use  the  corporate  name,  may  be  justly  presumed  to  be  i*esident 
in  the  State  which  is  the  necessary  habitat  of  the  corporation, 
and  where  alone  they  can  be  made  subject  to  suit,  and  should  be 
estopped  in  equity  from  averring  a  different  domicile  as  against 
those  who  are  compelled  to  seek  them  there,  and  nowhere  else." 
And  again :  ^^  The  presumption  arising  from  the  habitat  of  a  cor- 
poration being  conclusive  of  those  who  use  the  corporate  name 
and  exercise  the  faculties  of  it." 

This  case  is  one  of  a  corporator  suing  the  corporation  of  which 
he  is  a  member,  and  is  the  first  instance  of  such  a  case  in  the 
court.  He  cannot  aver  against  the  manifest  truth,  that  all  the 
corporators,  himself  included,  are  of  a  different  State  from  him- 
self, to  give  the  court  jurisdiction  upon  the  principle  of  the  ear- 
lier cases.  And  if  the  doctrine  of  an  equitable  estoppel  can  be 
applied  to  a  subject  where  facts,  and  not  arbitrary  presumptions, 
were  the  only  objects  of  consideration ;  and  if,  indeed,  the  char- 
acter of  the  corporator,  as  a  matter  of  law,  is  to  be  assumed  to  be 
that  of  the  sUus  of  the  corporation,  then  all  the  corporators,  plain- 
tiffs as  well  as  defendants,  stand  upon  this  record  as  citizens  of 
the  same  State,  and  this  suit  cannot  be  maintained.  But  if  no 
inquiry  into  the  citizenship  of  stockholders  may  be  made ;  if  a 
foreign  stockholder,  upon  the  real  or  affected  indifference  of  a 
board  of  directors,  or  on  some  imaginary  or  actual  obstacle  to  re- 
lief, arising  in  the  state  of  opinion  in  the  courts  of  the  State,  can 
draw  questions  of  equitable  cognizance  into  the  courts  of  the 
United  States,  in  which  corporate  rights  are  involved,  or  evils 
are  threatened  or  inflicted  on  corporate  property,  making  the 
corporation  and  its  managers  parties,  then  a  very  com[)endiou8 
method  of  bringing  into  the  courts  of  the  United  States  all  ques- 
tions in  which  these  artificial  beings  are  concerned  has  been  in- 
vented, and  the  most  morbid  appetite  for  jurisdiction  among  all 
their  various  membei's  will  be  gratified,  and  upon  a  class  of  cases 
where  grave  doubts  exist  whetiier  those  who  made  the  constitu- 
tion ever  intended  to  confer  any  jurisdiction  whatever.  Nor  can 
this  jurisdiction  be  supported  by  afiirming  that  the  corporation 
is  not  a  necessary  party  to  the  bill.  The  subject  of  the  bill  is  the 
title  of  the  corporation  to  an  exemption  under  the  act  of  incor- 
poration, and  its  object  is  the  protection  of  corporate  franchises 
and  property.  The  being  of  the  corporation  is  cliarged  to  be  an 
issue  involved  in  the  prayer  for  relief,  and  the  inaction  of  the 
directors  affords  the  motive  for  the  suit. 

The  conduct  of  the  directors  was  determined  in  the  course  of 
their  duty  as  the  governing  body  of  the  corporation,  under  the 
law  of  their  organization.  Their  measures  and  judgments  were 
the  acts  of  the  corporation.     Whether  these  were  conclusive 
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upon  the  corporators,  or  whether  they  might  be  impeached  at 
the  suit  of  a  single  dissenting  shareholder ;  whether  the  relations 
between  the  State  and  the  corporation  were  to  be  settled  in  a 
suit  between  them  or  in  this  suit,  are  the  matters  in  issue,  and 
the  corporation  was  an  essential  partj  to  their  adjudication. 
The  principle  of  the  bill  is,  that  in  declining  to  take  efTcctivo 
measures  of  prevention  —  that  is,  refusing  to  apply  for  an  injunc- 
tion —  the  directors  abdicated  their  controlling  powers,  and  an j 
stockholder  became  entitled  to  intervene  for  the  interests  of  him- 
self and  his  associates.  The  decree  in  this  cause  is  not  a  decree 
for  the  relief  of  this  corporator,  but  is  a  decree  for  the  corpora* 
tion,  and  does  not  differ  from  a  decree  proper  to  a  case  of  the 
corporation  against  the  treasurer.  It  is  clear,  therefore,  that  the 
corporation  was  a  necessary  party  to  the  bill,  and  so  are  the  ad- 
judged cases.  Bagshaw  t;.  East.  Union  R.  R.  Go.  7  Hare,  114 ; 
Cunningham  v.  Pell,  5  Paige,  607^  Rumney  v.  Monce,  Finch  R. 
884, 886 ;  1  Danl.  Gh.  Pr.  251 ;  Gharles.  Ins.  &  T.  Go.  v.  Sebring, 
6  Rich.  Eq.  R.  842. 

The  case  is  one  between  a  corporator  and  the  corporation,  and 
the  jurisdiction  cannot  be  affirmed  unless  the  court  is  prepared 
to  answer  the  question  whether  a  mere  legal  entity,  an  artificial 
person,  invisible,  intangible,  can  be  a  citizen  of  the  United  States 
m  the  sense  in  which  that  word  is  used  in  the  constitution ;  and 
relying  upon  the  case  of  Marshall  t^.  The  Baltimore  and  Ohio 
Railroad  Company,  with  a  long  list  of  antecessors,  I  am  forced 
to  conclude  that  it  cannot  be. 

The  court  has  assumed  this  jurisdiction,  and  I  am  therefore 
called  to  inquire  whether  a  court  of  chancery  can  take  cognizance 
of  the  bill  ?  The  act  of  incorporation  of  the  bank  charges  the 
board  of  directors  with  the  care  of  the  corporate  affairs,  subject 
to  an  annual  responsibility  to  the  stockholders.  The  principle  of 
a  court  of  chancery  is,  to  decline  any  interference  with  the  dis- 
cretion of  such  directors,  or  to  regulate  their  conduct  or  manage- 
ment in  respect  to  the  duties  committed  to  them. 

The  business  of  that  court  is  to  redress  grievances  illegally  in- 
flicted or  threatened,  not  to  supply  the  prudence,  knowledge,  or 
forecast  requisite  to  successful  corporate  management.  The  facts 
of  this  case  involve,  in  my  opinion,  merely  a  question  of  discre* 
tion  in  the  performance  of  an  official  duty.  In  1852,  the  taxes 
were  withdrawn  from  the  treasurer  of  Cuyahoga  county,  by  an 
assignee  of  the  bank,  4md  were  never  passed  into  the  State 
treasury.  The  supreme  court  of  Ohio,  subsequently  to  this, 
pronounced  the  taxes  to  be  legally  assessed  upon  these  banks, 
and  that  there  was  no  contract  net  ween  the  State  and  the  banks, 
and  there  was  no  exemption  from  the  tax  by  anything  apparent 
in  the  act  of  1845.    Some  of  these  judgments  were  pending  in 
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this  court  upon  writs  of  error  then  undecided,  no  judgment  hav- 
ing been  given  contrary  to  that  of  the  authorities,  legislative, 
executive,  and  judicial,  as  well  as  by  the  people  of  Ohio.  It  was 
under  these  conditions  that  this  stockholder,  who  purchased  stock 
after  the  controversy  had  arisen  in  Ohio,  some  five  days  before 
the  taxes  were  payable,  addressed  the  directors  of  the  Commercial 
Bank  to  take  preventive  measures  —  that  iis,  I  suppose,  to  file  a 
bill  for  an  injunction  instantly  —  and,  upon  their  suggestion  of 
difficulties,  proceeds  to  take  charge  of  the  corporate  rights  of  the 
bank  by  this  suit,  in  the  circuit  court  of  the  United  States.  The 
directors  were  elected  annually  ;  they  were,  collectively,  owners 
of  one  tenth  of  the  stock  of  the  bank,  and  no  evidence  is  shown 
that  any  other  stockholder  supposed  that "  preventive  measures," 
under  the  circumstances,  could  be  sustained.  Tlicre  is  no  charge 
of  fraud,  collusion,  neglect  of  duty,  or  of  indifference  by  the  di- 
rectors, save  this  omission  to  take  some  undefined  ^'  preventive 
measures,"  which  the  plaintiff  affected  to  suppose  might  be 
proper. 

I  understand  the  rule  of  chancery,  in  reference  to  such  a  case^ 
to  be  that  no  suit  can  be  maintained  by  an  individual  stock- 
holder for  a  wrong  done,  or  threatened,  to  such  a  corporation, 
unless  it  appears  that  the  plaintiff  has  no  means  of  procuring  a 
suit  to  be  instituted  in  the  name  of  the  corporation ;  and  that 
the  rule  is  universal,  applicable,  as  well  to  tlie  cases  where  the 
acts  which  afford  the  ground  for  complaint  were  either  such 
as  a  majority  might  sanction,  or  whether  it  belonged  to  the 
category  of  those  acts  by  which  no  stockholder  could  be  bound 
except  by  his  own  consent.  This  principle  has  tlie  highest  sanc- 
tion in  the  decisions  of  that  court.  (Foss  v.  Harbottle,  2  Hai*e, 
461  —  affirmed  1  Phil.  790 ;  2  Phil.  740 ;  7  Hare,  130.)  The  prin- 
ciple is  an  obvious  consequence  from  the  relations  between  the 
officers  and  members  of  a  chartered  corporation,  and  the  corpo- 
ration itself.  These  are  explained  in  Smith  v.  Hurd,  12  Met. 
871.  The  court  says:  "There  is  no  legal  privity,  relation,  or 
immediate  connection  between  the  holders  of  shares  in  a  bank 
in  their  individual  capacity,  on  the  one  side,  and  the  directors 
of  the  bank  on  tlie  other.  The  directors  are  not  the  bailers,  tlie 
factors,  agents,  or  trustees  of  such  individual  stockholders.  The 
bank  is  a  corporation  and  body  politic  having  a  separate  exist- 
ence, as  a  distinct  person  in  law,  in  whom  the  whole  stock  and 
property  of  the  bank  are  vested,  and  to  whom  all  agents,  debtors, 
officers,  and  servants  are  responsible  for  all  contracts,  express  or 
implied,  made  in  reference  to  such  capital ;  and  for  all  torts  and 
injuries,  diminishing  or  impairing  it.''  The  corporation,  there- 
fore, must  vindicate  its  own  wrongs,  and  assert  its  own  rights, 
in  the  modes  pointed  out  by  law. 
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I  do  not  say  that  a  court  of  chancery  will  ueyer  permit  an  in- 
dividual^ stockholder  to  come  before  it  to  assert  a  right  of  the 
corporation  in  which  he  is  a  shareholder,  where  there  is  an  ob- 
stacle of  such  a  nature  that  the  name  of  tiie  corporation  cannot 
be  employed  before  legitimate  tribunals  in  their  regular  modes 
of  proceeding,  but  the  burden  is  thrown  upon  the  plaintiff  to 
establish  the  existence  of  an  urgent  necessity  for  such  a  suit. 

Tlie  consideration  of  analogous  cases  will  strengthen  this  con- 
clusion ;  cases  where  courts  of  chancery  are  more  free  to  inter- 
yene,  from  the  fiduciary  relations  between  the  parties  and  the 
extent  of  its  general  jurisdiction  over  them.  Such  are  cases  of 
danger  to  the  interests  of  a  creditor  of  an  estate  from  the  collu- 
sion of  an  executor  with  the  debtor  of  the  estate,  or  the  insol- 
vency of  the  executor ;  or  where  an  executor  wrongfully  fails  to 
make  a  settlement  with  a  surviving  partner,  and  a  residuary 
legatee  seeks  one  entire  settlement  of  tlie  estate  against  the 
executor  and  partner ;  or  where  a  decedent  in  his  life  has  fraud- 
ulently conveyed  assets,  and  his  executor  is  estopped  to  impute 
fraud,  and  there  are  creditors ;  or  where  the  managers  of  a  joint- 
stock  company  have  been  suilty  of  fraud,  illegality,  waste,  and 
their  stockliolders  desire  relief.  In  all  these  cases  die  court  of 
chancery  will  suffer  a  party  remotely  interested  to  institute  tho 
suit  which  his  trustee,  or  other  representative,  should  have 
brought,  and  will  grant  the  relief  on  that  suit  which  would  liave 
been  appropriate  to  the  case  of  him  who  should  have  commenced 
it.  Sir  John  Bomilly,  in  a  late  case  belonging  to  one  of  these 
categories,  says : 

*^  To  support  such  a  bill  as  this  it  is  not  sufficient  to  prove 
that  it  may  be  an  unpleasant  duty  to  the  ^eoutors  and  trustees 
to  take  the  necessary  steps  for  protecting  the  property  intrusted 
to  them.  It  is  not  sufficient  to  show  that  it  will  be  for  their  in- 
terests not  to  take  such  steps.  It  is  necessary  to  show  that  they 
prefer  their  own  interests  to  their  duty,  and  that  they  intend  to 
neglect  the  performance  of  the  obligation  incidental  to  the  office 
imposed  upon  them,  and  which  they  assumed  to  perform ;  or,  as 
said  in  Travis  v.  Mylne,  that  a  substantial  impediment  to  the 
prosecution  by  the  executors  of  the  rights  of  the  parties  interested 
in  the  estate  a^inst  the  surviving  partner  exists."  Staiuton  v. 
Carron  Co.  28  L.  A  Eq.  815;  Travis  v.  Mylne,  9  Hare,  141; 
Hersey  v.  Veazie,  11  Shep.  1 ;  Colquitt  v.  Howard,  11  Geo.  556. 

These  cases  afford  no  support  to  this  suit.  The  Cleveland 
Bank  has  betrayed  no  purpose  to  abandon  its  corporate  duty. 
The  interests  and  obligations  of  the  directors  coincide  to  support 
its  pretensions.  There  is  no  supiueness  in  their  past  conduct, 
nor  indifference  to  the  existing  peril.  The  evidence,  at  the  most, 
convicts  them  only  of  a  present  disinclination  to  commence  suits. 
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which  were  likely  to  be  unproductiye,  at  the  request  of  a  single 
shareholder.  The  answer  shows  that  the  taxes  for  1852  had  not 
been  recovered  by  the  State,  but  had  been  retaken  by  an  as- 
signee of  the  bank.  Nor  does  the  correspondence  show  that  the 
directors  had  decided  to  abandon  the  contest.  The  case  here 
does  not  at  all  fulfil  the  conditions  on  which  the  interposition  of 
a  shareholder  is  allowable.  Elmslie  t;.  McAulav,  8  Bro.  C.  C. 
224,  1  Phil.  790 ;  Law  v.  Law,  2  Coll.  41 ;  Walker  v.  Trott,  4 
Ed.  Ch.  B.  38. 

But  the  evidence  does  not  allow  me  to  conclude  that  any  im- 
pediment whatever  existed  to  a  suit  in  the  name  of  the  corpora- 
tion, from  any  disposition  of  the  directors  to  resist  the  claims  of 
the  State.  Their  protest  appears  at  every  successive  stage  of 
the  action  of  the  fiscal  ofiicers.  This  suit  is  evidently  main- 
tained with  their  consent ;  there  has  been  no  appearance  either 
by  the  directors  or  the  corporation,  but  they  abide  the  case  of 
the  stockholder.  The  decree  is  for  the  benefit  of  the  corpora- 
tion. The  question  then  is,  can  a  corporation  belonging  to  a 
State,  and  whose  ofiicers  are  citizens,  upon  some  hope  or  assur- 
ance that  the  opinions  of  the  courts  of  the  United  States  are 
more  favorable  to  their  pretensions,  by  any  combination,  contri- 
vance, or  agreement  with  a  non-resident  shareholder,  devolve 
upon  him  the  right  to  seek  for  the  redress  of  corporate  grievances, 
which  are  the  subjects  of  equitable  cognizance  in  the  courts  of 
the  United  States,  by  a  suit  in  liis  own  name.  In  my  opinion, 
there  should  be  but  one  answer  to  the  question. 

I  come  now  to  the  merits  of  the  case  made  by  the  bill. 

In  the  suit  of  the  Piqua  Bank  v.  Knoop,  16  How.  369, 1  gave 
the  opinion  that  the  act  of  February,  1845,  did  not  contain  a 
contract  obligatory  between  the  State  of  Ohio  and  the  banking 
corporations  which  might  be  originated  by  it,  in  reference  to  the 
rule  of  taxation  to  be  applied  to  their  capital  or  business.  That 
the  act  imposed  no  limit  upon  the  power  of  the  general  assembly 
of  the  State,  but  that  the  rate  of  taxation  established  in  that  act 
was  dterable  at  their  pleasure.    To  that  opinion  I  now  adhere. 

But  assuming  a  contract  to  be  collected  from  the  indetermi- 
nate expressions  of  the  60th  section  of  the  act,  as  inteirpreted  by 
its  general  objects  and  the  supposed  policy  of  the  State,  the 
question  is  presented,  what  consequence  did  the  reconstitution 
of  the  political  system  of  the  State  by  the  people  in  1851,  and 
their  direction  to  the  legislature  to  adopt  equality  as  the  rule  of 
assessment  of  taxes  upon  corporate  property,  accomplish  to  the 
claims  of  these  corporations  ? 

Certainly  no  greater  question  —  none  involving  a  more  elemen- 
tal or  important  principle  —  has  ever  b^u  submitted  to  a  judicial 
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tribunal.  It  involyes  the  operation  and  efficiency  of  the  funda- 
mental principles  on  which  the  American  constitutions  have 
been  supposed  to  rest. 

The  proposition  of  this  confederacy  of  some  fifty  banking  cor- 
porations, having  one  fortieth  of  the  property  of  the  State,  is, 
that  by  the  law  of  their  organization  for  the  whole  term  of  their 
corporate  being,  there  exists  no  power  in  the  government  nor 
people  of  Ohio  to  impair  the  concessions  contained  in  the  act 
of  1845,  particularly  that  determining  tlie  amount  of  their  con- 
tribution to  the  public  revenue.  This  proposition  docs  not  de- 
pend for  its  truth  upon  the  limitation  of  time  imposed  upon  the 
corporate  existence  of  the  banks.  It  would  not  affect  the  prop- 
osition if  the  charters  were  for  a  century,  or  in  perpetuity.  Nor 
does  the  proposition  derive  strength  from  the  fact  that  tiie  stat- 
ute applies  only  to  banking  corporations,  or  corporations  con- 
fined to  a  single  form  of  commercial  dealing.  Tlie  proposition 
would  have  had  the  same  degree  of  accuracy  if  the  act  had  been 
universal,  applicable  to  all  private  corporations,  whether  for 
manufactures,  trade,  intercourse,  mining,  morals,  or  religion.  It 
is  said  by  a  competent  authority,  that  in  the  State  of  Massachu- 
setts there  are  near  twenty-five  hundred  trading  corporations,  and 
that  more  than  seven  tenths  of  the  real  and  personal  property  of 
that  State  is  held  by  corporations.  The  proportion  between  the 
property  of  corporations  and  individuals  is  greater  there  than  in 
other  States,  but  the  property  held  by  corporations  in  other  States 
is  large  enough  to  awaken  the  most  earnest  attention.  A.  con- 
cession of  the  kind  contained  in  this  act,  by  a  careless  or  a  cor- 
rupt legislature,  for  a  term  or  in  perpetuity,  would  impair  in 
many  States  their  resources  to  an  alarming  extent. 

Writers  upon  the  condition  of  the  Turkish  empire  say,  that 
three  fourths  of  the  landed  property  of  the  empire  is  held  in 
mortmain,  as  vakuf  by  mosques  or  charitable  institutions,  for 
their  own  use,  or  in  trust  for  their  owners.  This  property  ceases 
to  contribute  to  the  public  revenues,  except  in  a  specific  form  of 
certain  objectionable  taxes  on  produce,  and  is  inalienable.  If  held 
in  trust,  it  is  exempt  frpm  forced  sales  and  confiscations,  and,  on 
the  death  of  the  owner  without  children,  passes  to  the  mosque 
or  other  charitable  trustee.  In  that  empire,  the  ecclesiastical  and 
judicial  is  the  dominant  interest,  for  the  Ulemas  are  both  priests 
and  lawyers,  just  as  the  corporate  moneyed  interest  is  dominant 
in  Ohio,  and  in  either  country  tliat  interest  claims  exeniption 
from  the  usual  burdens  and  ordinary  legislation  of  the  State. 
Tlie  judgment  of  this  court  would  establish  the  permanent  exist- 
ence of  such  an  incubus  upon  the  resources  and  growth  of  that 
country,  if  that  interest  should  have  taken  their  privileges  in  the 
form  of  a  contract,  and  had  such  a  constitution  as  ours.    Yet  the 
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first  step  for  the  regeneration  of  Turkey,  according  to  the  wisest 
statesmanship,  is  to  abolish  the  vakuf. 

Bentham,  treating  upon  constitutional  provisions  in  favor  of 
contracts,  says :  '^  If  all  contracts  were  to  be  observed,  all  mis* 
deeds  would  be  to  be  committed,  for  there  is  no  misdeed  the 
committal  of  which  may  not  be  made  the  subject  of  a  contract ; 
and  to  establish  in  favor  of  themselves,  or  of  any  other  person 
or  persons,  an  absolute  despotism,  a  set  of  legislators  would 
have  no  more  to  do  than  to  enter  into  any  engagement  —  say 
with  a  foreign  despot,  say  with  a  member  of  their  own  commu- 
nity—  for  this  purpose."  And  were  this  to  happen,  should  it  be 
that  a  State  of  this  Union  had  become  the  victim  of  vicious  legis- 
lation, its  property  alienated,  its  powers  of  taxation  renounced  in 
favor  of  chartered  associations,  and  the  resources  of  the  body 
politic  cut  off,  what  remedy  has  the  people  against  the  misgov- 
ernment  ?  Under  the  doctrines  of  this  court  none  is  to  be  found 
in  the  government,  and  none  exists  in  the  inherent  powers  of  the 
people,  if  the  wrong  has  taken  the  form  of  a  contract.  The  most 
deliberate  and  solemn  acts  of  the  people  would  not  serve  to  re- 
dress the  injustice,  and  the  overreaching  speculator  upon  the 
facility  or  corruption  of  their  legislature  would  be  protected  by 
the  powers  of  this  court  in  the  profits  of  his  bargain.  Where 
would  the  people  find  a  remedy  ?  Let  the  case  before  us  form 
an  illustration.  Congress  cannot  limit  the  term  nor  abolish  the 
privileges  of  these  corporations ;  they  are  corporations  of  Ohio, 
and  beyond  her  limits  they  have  no  legal  existence ;  they  live  in 
the  contemplation  of  her  laws  and  dwell  in  the  place  of  their  cre- 
ation. (18  Pet.  512 ;  16  How.  314.)  Nor  can  congress  enlarge 
the  subjects  for  state  taxation,  nor  interfere  in  the  support  of  the 
state  government.  They  could  not  empower  the  State  to  collect 
taxes  from  these  corporations.  Were  the  resources  of  the  State 
oppressed  with  the  burden  of  a  Turkish  vakuf,  congress  could 
not  afford  relief. 

The  faculties  of  the  judicial  department  are  even  more  fatal 
to  the  State  than  the  impotence  of  congress.  The  courts  cannot 
look  to  the  corruption,  tiie  blindness,  nor  mischievous  effects  of 
state  legislation,  to  determine  its  binding  o[)eration.  (Fletcher 
V.  Peck,  6  Cr.  87.)  The  court,  therefore,  becomes  the  patron  of 
such  legislation,  by  furnishing  motives  of  incalculable  power  to 
the  corporations  to  stimulate  it,  and  affording  stability  and 
security  to  the  successful  effort.  Where,  then,  is  the  remedy  for 
the  people  ?  They  have  none  in  their  state  government  nor  in 
themselves,  and  the  federal  government  is  enlisted  by  tlieir  ad- 
versary. It  may  be  that  an  amendment  of  the  constitution  of 
the  United  States,  by  the  proposal  of  two  thirds  of  congress  and 
the  ratification  of  the  legislatures  of  three  fourths  of  the  States, 
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might  enable  the  people  of  Ohio  to  assess  taxes  for  the  support  of 
their  government,  upon  terms  of  equality  among  her  citizens. 

The  first  observation  to  be  made  upon  this  is,  that  these  ex- 
traordinary pretensions  of  corporations  are  not  unfamiliar  to  an 
inquirer  into  their  nature  and  history.  The  steady  aim  of  the 
most  thoroughly  organized  and  powerful  of  the  corporate  estab- 
lishments of  Europe  has  ever  been  to  place  themselves  under 
the  protection  of  an  external  authority,  superior  to  the  govern 
ment  and  people  where  they  dwell — an  authority  sufficiently 
powerful  to  shield  them  from  responsibility  and  to  secure  their 
privileges  from  question.  I  do  not  refer  to  the  claim  of  kings  to 
passive  obedience  under  a  divine  title.  Ecclesiastical  corpora- 
tions, acknowledging  the  supremacy  of  the  Pope,  afford  a  case 
parallel  to  that  before  us.  I  find  their  principles  compendiously 
declared  in  an  allocution  of  a  minister  of  Rome  to  the  court  of 
Sardinia,  in  reference  to  taxes  on  church  property  there.  I  find 
that  ^^  religious  corporations,  forming  a  portion  of  the  ecclesias- 
tical family  at  large,  are  by  their  very  nature,  under  the  guardian- 
ship  and  authority  of  the  church ;  and,  consequently,  no  meas- 
ure or  laws  can  be  adopted  with  respect  to  them,  except  by  the 
spiritual  power,  or  through  its  agency,  especially  in  what  touches 
tneir  existence  or  their  conduct  in  the  institutions  to  which  they 
respectively  belong ;  nor  can  any  other  rule  be  recognized,  even 
in  matters  that  concern  their  property.  It  is,  in  truth,  beyond 
dispute  that  the  property  possessed  by  ecclesiastical  or  religious 
foundations  belongs  to  the  general  category  of  property  of  the 
church,  and  constitutes  a  true  and  proper  portion  of  its  patri- 
mony.  In  consequence  whereof,  as  the  property  of  the  church 
is  inviolable,  so  are  the  possessions  of  such  foundations."  Nor 
was  the  doctrine  of  the  iuviolableness  of  contracts  foreign  to 
these  controversies.  The  sagacious  and  far-sighted  members  of 
the  ecclesiastical  interests  fortified  themselves  with  concordats, 
and  these  concordats  were  affirmed  to  be  ^*  contracts,"  and,  like 
these,  ^*  entail  obligations  " ;  and  ^'  if  the  bond  of  a  bargain  is  to 
be  respected  in  private  life,"  so  they  declared  '*  it  is  sacred  and 
inviolable  in  the  life  of  States."  A  slight  change  of  expression 
will  demonstrate  that  the  principle  of  corporate  policy,  the  dic- 
tate of  corporate  ambition,  which  has  predominated  in  the  con- 
tests in  Europe,  leading  to  desolating  wars,  is  the  same  which 
this  court  is  required  to  sanction  in  favor  of  corporations  in  the 
United  States.  The  allocution  of  the  Ohio  banks  to  this  court 
may  be  thus  stated :  **  That  the  charters  of  incorporation  granted 
by  the  state  governments  are  in  their  essence  and  nature  *  con- 
tracts,' which  *  entail  obligations ' ;  that,  consequently,  they  are 
finaUv  under  the  guardianship  and  protection  of  the  judiciary 
estabushment  of  the  United  States ;  that  no  acts  of  the  state 
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legislature  which  conferred  them,  in  whatever  touches  their  ex- 
istence, methods  of  proceeding,  or  corporate  privilege,  are  bind- 
ing on  them;  that,  as  the  state  legislatures  are  agents  of  the 
people,  whatever  they  have  done  in  these  respects  is  obligatory 
upon  them,  and  irrevocable  by  them,  in  any  form  of  their  action, 
or  in  the  exercise  of  any  of  their  sovereign  authority ;  and  as  the 
judiciary  establishment  of  the  Union  is  charged  with  the  duty 
of  holding  the  States  and  people  to  their  limited  orbits,  and  to 
afford  redress  for  violated  contracts,  and  to  prevent  serious  re- 
sulting damage;  and  as  these  corporations  cannot  sue  in  the 
courts  of  the  United  States,  it  is  the  duty  of  the  court  to  suffer 
the  corporate  wrongs  to  be  redressed  in  the  suit  and  at  Uie  solici- 
tation of  any  of  their  stockholders  who  can  appear  there  —  for 
the  state  of  opinion  in  the  state  courts  will  not  allow  the  hope  of 
redress  from  them." 

The  allowance  of  this  plea  interposes  this  court  between  these 
corporations  and  the  government  and  people  of  Ohio,  to  which 
they  owe  their  existence,  and  by  whose  laws  they  derive  all  their 
faculties.  It  will  establish  on  the  soil  of  every  State  a  caste 
made  up  of  combinations  of  men  for  the  most  part  under  the 
most  favorable  conditions  in  society,  who  will  habitually  look 
beyond  the  institutions  and  the  authorities  of  the  State  to  the 
central  government  for  the  strength  and  support  necessary  to 
maintain  them  in  the  enjoyment  of  their  special  privileges  and 
exemptions.  The  consequence  will  be  a  new  element  of  aliena- 
tion and  discord  between  the  different  classes  of  society,  and  the 
introduction  of  a  fresh  cause  of  disturbance  in  our  distracted 
political  and  social  system.  In  the  end,  the  doctrine  of  this  deci- 
sion may  lead  to  a  violent  overturn  of  the  whole  system  of  cor- 
porate combinations. 

Having  thus  examined  the  proportions  of  the  doctrine  con- 
tained in  the  judgment  of  the  court,  I  oppose  to  it  a  deliberate 
and  earnest  dissent. 

And,  first,  as  to  the  claim  made  for  the  court  to  be  the  final 
arbiter  of  these  questions  of  political  power,  I  can  imagine  no 
pretension  more  likely  to  be  fatal  to  the  constitution  of  the  court 
itself.  If  this  court  is  to  have  an  office  so  transcendent  as  to 
decide  finally  the  powers  of  the  people  over  persons  and  things 
within  the  State,  a  much  closer  connection  and  a  much  more 
direct  responsibility  of  its  members  to  the  people  is  a  necessary 
condition  for  the  safety  of  the  popular  rights.  Justice  Wood- 
bury, in  Luther  t;.  Borden,  7  How.  52,  has  exposed  tliis  danger 
with  great  discrimination  and  force.  He  said :  **  Another  evil, 
alarming  and  little  foreseen,  involved  in  regarding  these  as  ques- 
tions for  the  final  arbitrament  of  judges,  would  be,  that  in  such 

an  event  all  political  privileges  and  rights  would  in  a  dispute 
VOL.  xvm.  82 


874  SUPREME    COURT. 

Dodge  p,  Woolsej. 


among  the  people  depend  on  our  decision  finally.  We  would 
possess  the  power  to  decide  against  them,  as  well  as  for  them ; 
and,  under  a  prejudiced  or  arbitrary  judiciary,  the  public  h'berties 
or  popular  privileges  might  thus  be  much  perverted,  if  not 
entirely  prostrated.  And  if  the  people,  in  the  distribution  of 
})ower8  under  the  constitution,  should  ever  think  of  making 
judges  supreme  arbiters  in  political  controversies,  when  not 
selected  by  nor  amenable  to  them,  nor  at  liberty  to  follow  the 
various  considerations  that  belong  to  political  questions  in  tlieir 
ludgments,  they  will  detlirone  themselves,  and  lose  one  of  their 
mvduable  birthrights,  —  building  up  in  this  way  slowly,  but 
surely,  a  new  sovereign  power  in  this  republic  in  most  respects 
irresponsible,  unchangeable  for  life,  and  one,  in  theory  at  least, 
more  dangerous  tlian  the  worst  elective  monarchy  in  the  worst 
of  times." 

The  inquiry  recurs,  have  the  people  of  Ohio  deposited  with 
this  tribunal  the  authority  to  overrule  their  own  judgment  upon 
the  extent  of  their  own  powers  over  institutions  created  by  their 
own  government  and  commorant  within  the  State  ?  The  fun- 
damental principle  of  American  constitutions,  it  seems  to  me, 
is,  that  to  the  people  of  the  several  States  belongs  the  resolution 
of  all  questions,  whether  of  regulation,  compact,  or  punitive  jus- 
tice, arising  out  of  the  action  of  their  municipal  government 
upon  their  citizens,  or  depending  upon  their  constitutions  and 
laws,  and  are  judges  of  the  validity  of  alf  acts  done  by  their 
municipal  authorities  in  the  exercise  of  their  sovereign  rights,  in 
either  case  without  responsibility  or  control  from  any  depart* 
ment  of  the  federal  government.  This  I  understand  to  be  the 
import  of  the  municipal  sovereignty  of  the  people  within  the 
State. 

In  1802,  the  inhabitants  of  Ohio  were  released  from  their 
pupilage  to  the  federal  authority,  placed  in  full  possession  of 
their  rights  to  self-government,  and  were  invited  to  adapt  their 
institutions  to  the  federal  system,  of  which  the  State,  when 
formed,  was  authorized  to  become  a  member. 

The  people  of  Ohio,  by  their  state  constitution,  reserved  to 
themselves  ^* complete  power"  to  *' alter, reform, and  abolish  their 
government";  *^to  petition  for  redress  of  grievances";  and  to 
<*  recur,  as  often  as  might  be  necessary,  to  the  first  principles  of 
government."  It  was  by  a  constitution  adopted  according  to 
established  forms,  and  expressive  of  the  sovereign  will  of  the 
body  politic,  that  the  rule  of  taxation  complained  of  in  this  suit 
was  prescribed. 

The  inquiry  arises,  to  wliat  did  the  authority  of  the  people 
extend  T  It  was  tlieir  right  to  ameliorate  every  vicious  institu- 
tion, and  to  do  wliatever  an  enlightened  statesmanship  might 
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prescribe  for  the  advancement  of  their  own  happiness ;  and  for 
this  end,  persons  and  things  in  the  State  were  submitted  to  their 
authority.  A  material  distinction  has  always  been  acknowl- 
edged to  exist  as  to  the  degrees  of  the  authority  that  a  people 
could  legitimately  exert  over  persons  and  corporations.  Indi- 
viduals are  not  the  creatures  of  the  State,  but  constitute  it. 
They  come  into  society  with  rights,  which  cannot  be  invaded 
without  injustice.  But  corporations  derive  their  existence  from 
the  society,  are  the  offsprmg  of  transitory  conditions  of  the 
State ;  and,  with  faculties  for  good  in  such  conditions,  combine 
durable  dispositions  for  evil.  They  display  a  love  of  power,  a 
preference  for  corporate  interests  to  moral  or  political  principles 
or  public  duties,  and  an  antagonism  to  individual  freedom, 
which  have  marked  them  as  objects  of  jealousy  in  every  epoch 
of  their  history.  Therefore,  the  power  has  been  exercisea,  iu 
all  civilized  States,  to  limit  their  privileges,  or  to  suppress  their 
existence,  under  the  exigencies  either  of  public  policy  or  political 
necessity. 

Sir  James  Mcintosh  says :  ^'  Property  is  indeed,  in  some  sense, 
created  by  act  of  the  public  will,  but  it  is  by  one  of  those  funda- 
mental acts  which  constitute  society.  Theory  proves  it  to  be 
essential  to  the  social  state.  Experience  proves  that  it  has,  in 
some  degree,  existed  in  every  age  and  nation  of  the  world.  But 
those  public  acts,  which  form  and  endow  corporations,  are  sub- 
sequent and  subordinate.  They  are  only  ordinary  expedients  of 
legislation.  The  property  of  individuals  is  established  on  a 
general  principle,  which  seems  coeval  with  civil  society  itself. 
But  bodies  are  instruments  fabricated  by  the  legislature  for  a 
specific  purpose,  which  ought  to  be  preserved  while  they  are 
beneficial,  amended  when  they  are  impaired,  and  rejected  when 
they  become  useless  or  injurious."     Vind.  Gal.  48,  note. 

Who,  in  the  United  States,  is  to  determine  when  the  public 
interests  demand  the  suppression  of  bodies  whose  existence  or 
modes  of  action  are  contrary  to  the  well-being  of  the  state? 

If  the  powers  of  the  people  of  a  State  are  inadequate  to  this 
object,  then  their  grave  and  solemn  declarations  of  their  rights 
and  their  authority  over  theur  governments,  and  of  the  ends  for 
which  their  governments  and  the  institutions  of  their  govern- 
ments were  framed,  and  the  responsibility  of  rulers  and  magis- 
trates to  themselves,  are  nothing  but  *^  great  swelling  words  of 
vanity." 

But  not  only  is  the  jurisdiction  of  Ohio  "  complete  "  over  the 
public  institutions  of  her  government,  but  the  subject-matter 
upon  which  their  will  was  expressed  in  their  constitution  was 
independently  of  their  control  over  the  corporations,  one  over 
which  their  jurisdiction  was  plenary.    They  declared  in  what 


876  SUPREME    COURT. 


Dodge  V.  WooUej. 


manner  property  held  within  the  State  by  these  avtificial  bodies 
should  contribute  to  the  public  support,  in  the  form  of  regular 
and  apportioned  taxation.  When  the  constitution  of  the  United 
States  was  before  the  people  of  the  States  for  their  ratification, 
they  were  told,  that,  with  the  exception  of  duties  on  exports  and 
imports,  the  States  retained  <^  an  independent  and  uncontrollable 
authority ''  to  *^  raise  their  own  revenue  in  tlie  most  absolute  and 
unqualified  sense " ;  and  that  any  attempt,  on  the  part  of  the 
federal  government,  to  abridge  them  in  the  exercise  of  it,  would 
be  ^^  a  violent  assumption  of  power  unwarranted  by  any  clause 
of  the  constitution/'  (Fed*  168,  by  Hamilton.)  And  the  opin- 
ions of  this  court  are  filled  with  disclaimers  on  the  same  subject. 
4  Wheat.  429. 

The  true  principle,  therefore,  would  seem  to  be,  that  if  there 
was  any  conflict  in  tne  tax  laws  of  the  State,  and  a  supposed 
contract  of  its  legislative  or  executive  agents  with  one  of  its  citi- 
zens, it  would  be  for  the  State  to  harmonize  the  two  upon 
principles  of  general  equity ;  but  in  no  condition  of  facts  for  the 
judiciary  department  to  interfere  with  state  aflkirs  by  writs  of 
replevin  or  injunction.  The  acknowledgment  of  such  a  power 
would  be  to  establish  the  alarming  doctrine  that  the  empire  of 
Ohio,  and  the  remaining  States  of  the  Union,  over  their  revenues, 
is  not  to  be  found  in  their  people,  but  in  the  numerical  majority 
of  the  judges  of  this  court. 

In  the  opinion  I  gave  in  the  case  of  the  Piqua  Bank,  J  ex- 
hibited evidence  that  the  care  of  the  public  domain,  whether 
consisting  of  crown  lands  or  of  taxes  oo  property,  belonged  to 
the  sovereign  power  of  the  State,  and  that  improvident  aliena- 
tions by  the  crown  were,  from  time  to  time,  set  aside  by  the  par- 
liament of  Oreat  Britain  under  the  dictates  of  a  public  policy. 
Twelve  acts  of  parliament  are  cited  by  Sir  William  Davenant 
of  this  character,  and  having  this  object.  Davenant,  Grants  and 
Res.  244. 

A  similar  condition  existed  in  France.  The  kings  were  bound, 
by  their  coronation  oath,  ^^  to  maintain  and  preserve  the  public 
domain  with  all  their  power,''  and  it  was  an  inviolable  maxim, 
that  it  could  not  be  fdienated,  except  in  specified  cases  deter- 
mined in  the  fundamental  laws  of  the  monarchy.  This  legal 
result  was  declared  by  the  national  assembly  in  1790,  to  the  ef- 
fect that  the  public  domain,  with  all  its  accretions,  belonged  to 
the  nation;  that  this  property  is  the  most  perfect  that  can  be 
imagined,  since  there  exists  no  superior  power  that  can  restrain 
or  modify  it ;  that  the  power  to  alienate  —  the  essential  attribute 
of  property — exists  in  the  nation ;  that  every  appropriation  of 
the  public  domain  is  essentially  revocable,  if  made  without  the 
consent  of  the  nation ;  that  it  preserves  over  the  property  alien- 
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ated  the  same  right  and  autliority  as  if  it  had  remained  under 
its  control ;  and  that  this  principle  was  one  which  no  lapse  of 
time  nor  legal  formality  could  evade.  All  grants,  therefore,  of 
the  public  rights,  and  especially  those  partaking  of  the  nature 
of  taxes,  or  subsidies,  such  as  fines,  confiscations,  and  stamp, 
were  revoked,  because  the  subject  was  not  alienable.  8  Merlin 
Rep.,  tit.  Dom.  Pub. ;  1  Proud.,  Dom.  Pub.  62. 

If  the  power  to  review  the  illegal  or  improvident  acts,  of  a 
monarch,  by  which  the  domain  and  patrimony  of  the  crown 
Tone  of  the  principal  sinews  of  the  state,  as  they  are  termed  in 
Uie  ordinances)  was  dilapidated  or  impoverished,  in  the  nearly 
absolute  monarchies  of  Europe,  was  reserved  to  the  nation,  it 
would  seem  to  follow  that  in  the  American  States,  where  so 
little  has  been  conceded  to  the  government,  and  whose  '^  com- 
plete power''  to  amend  or  abrogate  is  so  distinctly  reserved 
that  no  inference  nor  implication  can  arise,  that  the  same  has 
been  relinquished  or  abdicated.  My  conclusion  is,  that  the  con- 
stitution of  Ohio,  whether  it  is  to  be  regarded  as  the  expression 
of  the  sovereign  will  of  the  people,  that  the  extraordinary  ex- 
emptions granted  to  these  corporations,  by  which  they  contribute 
unequally  to  the  public  support,  is  contrary  to  the  genius  of  their 
institutions ;  or  whether  they  are  inconsistent  with  a  just  appor- 
tionment of  the  public  burdens ;  or  whether,  as  a  declaration  of 
the  exigency  of  the  State,  requiring  an  additional  contribution 
from  them  to  its  revenue ;  or  a  judgment  of  condemnation  of 
the  former  government  for  an  abuse  of  the  powers  it  enjoyed ; 
that  it  is  above  and  beyond  the  supervision  or  control  of  the 
judiciary  department  of  this  government. 

Nor  does  the  opinion,  that  this  department  can  exert  such  an 
empire  over  the  people  of  Ohio,  derive  support,  in  my  opinion, 
from  the  clause  in  the  constitution  on  the  subject  of  the  obliga- 
tion of  contracts,  nor  the  decisions  of  this  court  upon  that  clause 
of  the  constitution. 

That  the  i>eople  of  the  States  should  have  released  their  powers 
over  the  artificial  bodies  which  originate  under  the  legislation  of 
their  representatives,  or  over  the  improvident  charges  or  conces- 
sions imposed  by  them  upon  its  revenues,  or  over  the  acts  of  their 
own  functionaries,  is  not  to  be  assumed.  Such  a  surrender  was 
not  essential  to  any  policy  of  the  Union,  nor  required  by  any  con- 
federate obligation.  Such  an  abandonment  could  have  served 
no  other  interest  than  that  of  the  corporations,  or  individuals 
who  might  profit  by  the  legislative  acts  themselves.  Combina- 
tions of  classes  in  society,  united  by  the  bond  of  a  corporate 
spirit,  for  the  accumulation  of  power,  influence,  or  wealth,  by  the 
control  of  intercourse  or  trade,  or  the  spiritual  or  moral  concerns 
of  society,  unquestionably  desire  limitations  upon  the  sovereignty 

82  • 
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of  the  people,  and  the  existence  of  an  authority  upon  wliich  they 
can  repose  in  security  and  confidence.  But  the  framers  of  the 
constitution  were  imbued  with  no  desire  to  call  into  existence 
such  combinations,  nor  dread  of  the  sovereignty  of  the  people. 
They  denied  to  congress  the  power  to  create,  (8  Mad.  Deb.  1576,) 
and  the  most  salutary  jealousy  was  expressed  in  reference  to 
them.  The  people  of  the  States,  during  the  existence  of  die 
confederation,  suffered  from  the  violation  of  private  property  by 
their  governments.  In  reconstituting  their  political  system,  they 
abstained  from  delegating  to  the  United  States  the  powers  to 
emit  bills  of  credit;  to  make  anything  but  gold  ana  silver  a 
tender  in  the  payment  of  debts ;  to  pass  any  bill  of  attainder  or 
ex  post  facto  law,  or  law  to  impair  the  obligation  of  contracts, 
except  so  far  as  necessary  to  a  uniform  law  of  bankruptcy ;  while 
they  protected  property  from  unreasonable  searches  and  seizures, 
and  the  title  from  detriment,  except  in  the  due  course  of  l^al 
proceeding. 

The  state  governments  were  prohibited  from  any  corresponding 
legislation,  either  by  their  federal  or  state  constitutions. 

The  power  to  interfere  with  private  contracts  is  one  of  the 
most  delicate  and  difficult,  in  its  exercise,  of  any  belonging  to 
the  social  system,  and  one  which  there  is  constant  temptation  to 
abuse.  That  its  exercise  is  sometimes  necessary  is  proved  by 
the  history  of  every  civilized  State.  Its  judicious  exercise  con- 
stitutes the  titles  of  Solon  and  Sully  to  mme,  and  has  been  vin- 
dicated by  the  most  enlightened  statesmen.  But  the  people  re- 
served to  themselves  to  determine  the  exigencies  which  should 
caU  it  into  existence.  The  prohibition  is  a  limitation  upon  the 
ordinary  government,  and  not  upon  the  popular  sovereignty.  In 
Fletcher  v.  Peck,  6  Cr.  87,  the  chief  justice  doubted  whether  the 
repeal  of  a  grant,  issued  under  a  legislative  act  by  the  executive 
of  a  State,  was  within  tlie  competence  of  the  legislative  authority; 
and  notices  the  distinction  between  acts  of  legislation  and  sov- 
ereignty, and  treats  the  clause  of  the  constitution  under  con- 
sideration as  an  inhibition  on  legislation.  In  Dartmouth  College 
V.  Woodward,  4  Wheat.  618,  558,  Mr.  Webster  presents  the  dis- 
tinction with  prominence  in  his  argument.  He  says :  ^^  It  is  not 
too  much  to  assert  that  the  legislature  of  New  Hampshire  would 
not  have  been  competent  to  pass  the  acts  in  question,  and  make 
them  binding  on  the  plaintiffi,  without  their  assent,  even  if  there 
had  been  in  the  constitution  of  the  United  States,  or  of  New 
Hampshire,  no  special  restriction  on  their  power,  because  these 

acts  are  not  the  exercise  of  a  power  properly  legislative 

llie  British  Parliament  could  not  have  annulled  or  revoked 
this  grant  as  an  ordinary  act  of  legislation.  If  it  had  done  it  at 
ail|  it  could  only  have  been  in  virtue  of  that  sovereign  power 
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called  omnipotent,  which  does  not  belong  to  any  legislature  of 
the  United  States.  The  legislature  of  New  Hampshire  has  tlie 
same  power  over  the  charter  which  belonged  to  the  king  who 
granted  it,  and  no  more.  By  the  law  of  England,  the  power  to 
grant  corporations  is  a  part  of  the  royal  prerogative.  By  the 
revolution,  this  power  may  be  considered  as  having  devolved  on 
the  legislature  of  the  State,  and  it  has  been  accordingly  exercised 
by  the  legislature.  But  the  king  cannot  abolish  a  corporation, 
or  new-model  it,  or  alter  its  powers,  without  its  assent."  .... 

Chief  Justice  Marshall,  in  describing  the  jurisdiction  of  the 
court  over  such  contracts,  says,  it  belongs  to  it  *'  the  duty  of  pro- 
tecting from  legislative  violation  those  contracts  which  the  con- 
stitution of  the  country  has  placed  beyond  legislative  control." 
And,  in  defining  the  object  and  extent  of  the  prohibition,  he  says: 
^'  Before  the  formation  of  the  constitution,  a  course  of  legislation 
had  prevailed  in  many,  if  not  in  all  the  States,  which  weakened 
the  confidence  of  man  in  man,  and  embarrassed  all  transactions 
between  individuals  by  dispensing  with  a  faithful  performance  of 
engagements.  To  correct  this  mischief  by  restraining  the  power 
which  produced  it,  the  state  legislatures  were  forbidden  to  pass 
any  law  impairing  the  obligation  of  contracts ;  that  is,  of  contracts 
respecting  property  under  which  some  individual  could  claim  a 
right  to  something  beneficial  to  himself."  These  selections  from 
opinions  delivered  in  this  courj;  which  have  carried  the  preroga- 
tive jurisdiction  of  the  court  to  its  farthest  limit,  and  portions  of 
which  are  not  easily  reconciled  with  a  long  series  of  cases  subse- 
quently decided,  (Satterlee  v.  Matthewson,  2  Pet.  880 ;  Charles 
River  Bridge,  11  Pet.  420 ;  West  River  Bridge  v.  Dix,  6  How. 
607,  8  How.  569,  10  How.  511,)  show  with  clearness  that  this 
court  has  not,  till  now,  impugued  the  sovereignty  of  the  people 
of  a  State  over  these  artificial  bodies  called  into  existence  by  their 
own  legislatures. 

I  have  thus  given  the  reasons  for  the  opinion  that  the  constitu- 
tion of  Ohio  and  the  acts  of  her  government,  done  by  its  special 
authority  and  direction,  are  valid  dispositions.  It  is  no  part  of 
my  jurisdiction  to  inquire  whether  these  public  acts  of  the  people 
and  the  State  were  just  or  equitable.  Those  questions  belong 
entirely  to  themselves. 

It  may  be  that  the  people  may  abuse  tlie  powers  with  which 
they  are  invested,  and,  even  in  correcting  the  abuses  of  their 
government,  may  not  in  every  case  act  with  wisdom  and  cir- 
cumspection. 

But,  for  my  part,  wlien  I  consider  the  justice,  moderation,  the 
restraints  upon  arbitrary  power,  the  stability  of  social  order,  the 
security  of  personal  rights,  and  general  harmony  which  existed 
in  the  country  before  the  sovereignty  of  governments  was  as- 
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serted,  and  when  the  sovereignty  of  the  people  was  a  living  and 
operative  principle,  and  governments  were  administered  subject 
to  the  limitations  and  with  reference  to  the  specific  ends  for 
which  thev  were  organized,  and  their  members  recognized  their 
responsibility  and  dependence,  I  feel  no  anxiety  nor  apprehension 
in  leaving  to  the  people  of  Ohio  a  ^^  complete  power  "  over  thdr 
government,  and  all  the  institutions  and  establishments  it  has 
ca}led  into  existence.  My  conclusion  is,  that  the  decree  of  the 
circuit  court  of  Ohio  is  erroneous,  and  that  the  judgment  of  this 
court  should  be  to  reverse  that  decree  and  to  dismiss  the  bill  of 
the  plaintiff. 

Mr.  Justice  DANIEL : 

^^  I  concur  entirely  in  the  preceding  opinion  of  my  brotlier 
Campbell.'' 

Mr.  Justice  CATRON : 

^^  I  also  dissent,  and  concur  with  the  conclusions  of  the  opinion 
just  read." 


Thb  Mechanics'  and  Traders'  Bank,  Branch  of  the  State 
Bank  of  Ohio,  Plaintiffs  in  Error,  v.  Henry  Debolt,  late 
Treasurer  of  Hamilton  County. 

The  dackion  in  the  preceding  case  of  Dodge  «.  Woolaey  again  affinned. 

This  case  was  brought  up  from  the  supreme  court  of  the  State 
of  Ohio,  by  a  writ  of  error,  issued  under  the  25th  section  of  the 
judiciary  act- 
It  originated  in  the  court  of  common  pleas  in  the  county  of 
Hamilton  and  State  of  Ohio,  and  was  an  action  brought  by  the 
bank  against  Debolt,  the  nature  of  which  is  explained  in  the  fol- 
lowing  agreed  case. 

The  parties  *aboTe  named  hereby  agree  upon  the  following 
facts,  upon  which  a  controversy  depends  between  them,  and  sub- 
mit tiie  case  to  the  court  of  common  pleas  for  determination  and 
judgment,  in  pursuance  of  section  four  hundred  and  ninety-five 
of  the  code  of  civil  procedure :  — 

It  is  agreed  that  tlie  plaintiff  is  a  duly  autliorized  banking 
company,  under  the  act  passed  by  the  general  assembly  of  the 
State  of  Ohio,  on  the  24th  day  of  February,  1845,  entitled,  '<  An 
Act  to  incorporate  ilie  State  Bank  of  Oliio,  and  other  banking 
companies,"  which  act  is  made  a  part  of  this  case ;  that  at  the 
foundation  thereof,  on  the  80th  day  of  June,  1845,  it  assumed 
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to  itself  a  capital  of  (100,000,  and  elected  to  be  a  branch  of  the 
State  Bank  of  Ohio,  and,  as  such  branch,  has,  from  the  said 
time  of  its  organization  imder  said  act  to  the  present  time,  car- 
ried on  the  business  of  banking  in  the  city  of  Cincinnati. 

It  is  further  agreed  that  die  sixtieth  section  of  the  said  act  is 
in  the  words  following,  namely:  ^^Each  banking  company  or- 
ganized under  this  act,  or  accepting  thereof  and  complying  with 
its  provisions,  shall,  semiannually,  on  the  days  designated  in  the 
fifty-ninth  section  for  declaring  dividends,  set  off  to  the  State 
six  per  centum  on  the  profits,  deducting  therefrom  the  expenses 
and  ascertained  losses  of  the  company  for  the  six  months  next 
preceding,  which  sum  or  amount  so  set  off  shall  be  in  lieu  of  all 
taxes  to  which  said  company,  or  the  stockholders  thereof,  on  ac- 
count of  stock  owned  therein,  could  otherwise  be  subject ;  and 
the  cashier  shall,  within  ten  days  thereafter,  inform  the  auditor 
of  state  of  the  amount  so  set  off,  and  shall  pay  the  same  to  the 
treasurer  of  state  on  the  order  of  said  auditor ; .  but  in  com- 
puting the  profits  of  the  company,  for  the  purposes  aforesaid, 
the  interest  received  on  the  funded  debt  of  this  State,  held  by 
the  company,  or  deposited  with  and  transferred  to  the  treasurer  of 
State,  or  to  the  board  of  control,  by  such  company,  shall  not  be 
taken  into  account "  ;  and  it  is  further  agreed,  that  the  days 
named  in  the  fifty-ninth  section  of  said  act,  and  referred  to  in 
the  said  sixtieth  section,  are  the  first  Monday  in  May  and  the 
first  Monday  in  November. 

It  is  further  agreed,  that  on  the  first  Monday  in  May,  1851, 
the  said  bank  did  set  off  to  the  State,  according  to  the  provi- 
sions of  said  section,  the  sum  of  9195.65 ;  and  on  the  first  Mon- 
day in  November  of  the  same  year,  the  further  sum  of  $241.72 ; 
and  it  is  agreed  tliat  the  said  sums  so  set  off  were  in  fact  six 
per  centum  upon  the  profits  of  said  bank  during  the  half  years 
then  respectively  expiring,  after  deducting,  according  to  the 
provisions  of  said  sixtieth  section,  the  expenses  and  ascer- 
tained losses  of  the  said  company  for  the  said  periods  respec- 
tively. 

It  is  further  agreed,  that  the  auditor  of  State  did,  subse- 
quently, direct  the  said  amounts  to  be  paid  to  the  treasurer  of 
State,  and  that  the  said  order  was  presented  to  and  paid  by 
the  plaintiff  on  the  twenty-fifth  day  of  November,  in  the  year 
1851. 

It  is  further  agreed,  that  subsequent  to  the  said  payment  to 
the  treasurer  of  State,  upon  said  order  of  the  auditor  of  State, 
the  auditor  of  Hamilton  County  proceeded  to  list  the  capital 
stock  of  said  bank,  and  its  surplus  and  contingent  fund,  upon 
the  tax-list  of  said  county,  at  the  sum  of  $102,462,  and  added 
to  the  said  assessment  a  penalty  of  fifty  per  centum,  and  charged 
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upon  the  said  sums,  amounting  in  all  to  $158,092,  a  tax  of 
92,296.88,  being  at  tbe  rate  of      mills  on  the  dollar. 

It  is  further  agreed,  that  on  the  22d  day  of  March,  1854,  the 
said  Henry  Debolt,  treasurer  aforesaid,  did  forcibly,  and  against 
tlie  consent  and  protest  of  the  plaintiff,  take  from  the  plaintiff 
the  said  tax  of  92,296.88,  together  with  the  further  sum  of 
9114.82,  being  a  penalty  of  fi?e  per  centum  thereon,  making  in 
all  the  sum  of  92,411.20. 

It  is  furtlier  agreed,  that  the  said  proceedings  of  said  treasurer 
of  Hamilton  County,  and  of  said  county  auditor,  were  taken  in 
accordance  with  the  provisions  of  an  act  of  the  general  assembly 
of  the  State  of  Ohio,  passed  on  the  2l8t  day  of  March,  in  the 
year  1851,  entitled  **  An  Act  to  tax  banks  and  bank  and  other 
stocks,  the  same  as  other  property  is  now  taxable  by  the  laws  of 
this  State " ;  and  it  is  agreed,  that  the  first  section  of  the  said 
act  is  in  the  words  following,  namely :  — 

^*  That  it  sliall  be  the  duty  of  the  president  and  cashier  of  each 
and  every  banking  institution  incorporated  by  the  laws  of  this 
State,  and  having  the  right  to  issue  bills  or  notes  for  circulation, 
at  the  time  for  listing  personal  property  under  the  laws  of  this 
State,  to  list  the  capital  stock  of  such  banking  institution,  under 
oath,  at  its  true  value  in  money,  and  return  the  same,  with  the 
amount  of  surplus  and  contingent  fund  belonging  to  said  bank- 
ing institution,  to  the  assessor  of  the  township  or  ward  in  which 
such  banking  institution  is  located,  and  the  amount  so  returned 
shall  be  placed  on  the  grand  duplicate  of  the  proper  county,  and 
upon  the  city  duplicate  for  city  taxes,  in  cases  where  such  ci^ 
tax  does  not  go  upon  the  grand  duplicate,  but  is  collected  by  tlie 
city  officers,  and  taxed  for  the  same  purposes  and  to  the  same 
extent  that  personal  property  is  or  may  be  required  to  be  taxed 
in  the  place  where  such  bank  is  located ;  and  such  tax  shall  be 
collected  and  paid  over  in  the  same  manner  that  taxes  on  other 
personal  property  are  required  by  law  to  be  collected  and  paid 
over.  Provided,  however,  that  the  capital  stock  of  any  bank 
shall  not  be  returned  or  taxed  for  a  less  amount  than  its  capital 
stock  paid  in.*' 

It  IS  further  agreed  that  the  plaintiff,  the  said  Mechanics' 
and  Traders'  Bank,  has  never  accepted  the  said  act,  nor  any  part 
of  the  said  act  passed  on  the  twenty-first  day  of  March,  1851, 
as  an  amendment  to  the  charter  of  said  bank,  nor  in  any  way 
assented  to  the  same  as  a  valid  law,  so  far  as  the  said  act  related 
to  die  said  bank,  and  to  the  listing  of  the  capital  stock  and  sur- 
plus, and  contingent  fund  of  said  bank,  and  to  the  payment  of 
any  tax  thereon,  different  from  the  tax  provided  for  in  Uie  said 
sixtieth  section  of  the  said  act  passed  on  the  24th  day  of  Feb- 
ruary, 1845 ;  and  it  is  agreed  that  the  said  first  section  of  the 
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said  act  passed  on  the  2l8t  day  of  March,  1851,  does  provide  for 
a  tax  different  from  the  tax  prescribed  by  the  said  sixtieth  sec- 
tion of  the  act  passed  on  the  24th  of  February,  1845. 

The  controversy  between  the  parties  depends  upon  the  follow- 
ing questions,  namely :  whether  the  act  passed  on  the  21st  day 
of  March,  in  the  year  1851,  entitled  ^^  An  Act  to  tax  banks  and 
bank  and  other  stocks,  the  same  as  other  property  is  now  taxa- 
ble by  the  laws  of  this  State,"  is  contrary  to  the  constitution  of 
the  United  States,  so  far  as  the  said  act  relates  to  the  said  Me- 
chanics' and  Traders'  Bank,  imposes  upon  the  said  bank  any 
tax.  If  the  court  shall  determine  this  question  in  the  affirma- 
tive, then  judgment  is  to  be  entered  in  favor  of  the  plaintiff 
against  the  said  defendant,  for  the  sum  of  $2,411.20,  with  inter- 
est from  the  22d  day  of  March,  in  the  year  1854.  If  the  court 
shall  decide  the  said  question  in  the  negative,  then  judgment  is 
to  be  entered  against  the  plaintiff  for  costs.  It  is  agreed  that 
all  other  questions  are  waived,  and  that  the  judgment  to  be  en- 
tered herein  shall  be  subject  to  review  and  reversal  as  in  other 
cases. 

Upon  this  state  of  facts,  the  court  of  common  pleas  rendered 
a  judgment  in  favofr  of  the  defendant,  and  gave  a  certificate 
that  the  controversy  depended  upon  the  question  whether  the 
act  passed  by  the  general  assembly  of  Ohio  on  the  21st  of  March, 
1851,  was  contrary  to  the  constitution  of  the  United  States, 
so  far  as  the  said  act  related  to  the  Mechanics'  and  Traders' 
Bank.  The  certificate  further  stated  that  the  supreme  court 
of  Ohio  decided  the  said  act  to  be  valid,  and  not  contrary  to  the 
constitution. 

A  writ  of  error  brought  this  judgment  before  this  court  for 
review. 

Mr.  Stanberry^  for  the  plaintiff  in  error,  and  Mr.  Pugh^  for 
the  defendant  in  error,  considered  that  all  the  questions  which 
arose  in  this  case  had  been  fully  argued  in  the  preceding  case  of 
Woolsey  v.  Dodge. 

Mr,  Perry  filed  a  brief  for  the  plaintiff  in  error,  entering  into 
an  elaborate  examination  of  the  points  in  the  case. 

Mr.  Justice  WAYNE  delivered' the  opinion  of  the  court. 

Upon  our  examination  of  the  agreed  statement  in  this  case, 
we  find  that  it  is  ruled  by  the  cases  of  The  Piqua  Branch  of  tlie 
State  Bank  of  Ohio  v.  Knoop,  16  How.  369,  and  that  of  Dodge 
V.  Woolsey,  decided  at  this  term.  We  therefore  reverse  the  de- 
cree of  the  supreme  court,  and  direct  a  mandate  to  issue  accord- 
ingly. 

Mr.  Justice  CATRON,  Mr.  JuFtice  DANIEL,  and  Mr.  Justice 
CAMPBELL,  dissented. 
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The  Mechanics*  and  Tradebs*  Bank,  Branch  op  the  State 
Bank  op  Ohio,  Plaintipp  in  Ereob,  v.  Charles  Thomas, 
Treasurer  op  Hamilton  County. 

The  decision  in  the  preoeding  case  of  Woolsej  v.  Dodge,  again  aiBrmed. 

Tms  case,  like  the  preceding,  was  brought  up  from  the  su- 
preme court  of  the  State  of  Ohio,  by  a  writ  of  error,  issued  under 
the  25th  section  of  the  judiciary  act. 

It  originated  in  the  court  of  common  pleas  for  Hamilton 
County,  and  contained  an  agreed  statement  of  facts  similar  to 
that  in  the  preceding  case,  with  the  following  exceptions,  after 
stating  the  profits  of  the  bank  as  follows,  namely :  — 

Profits.        Tax  nnder  4  60. 

From  May,  1852,  to  Not.,  1852,  .  •  4,476.08  .  $  268.46 
**  Nov.,  1862,  to  May,  1868,  .  .  6,861.52  .  .  821.69 
"     May,  1858,  to  Nov.,  18S«,    .    .  4,860.19  .   .  291.61 

The  auditor  of  Hamilton  Oounty  listed  the  bank  for  taxation  as 
follows :  — 

Assessment.  Tax. 

September  1, 1852,    .    .    $414,088    .    .    $6,832.45 A. 
September  1, 1858,    .    .       712,816    .    .     18,177.82^^^. 

The  agreed  statement  of  facts  contained  also  the  follow- 
ing:  — 

If  the  court  shall  determine  this  question  in  the  affirmative, 
then  judgment  is  to  be  entered  in  favor  of  the  plaintiff  against 
the  said  defendant,  for  the  sum  of  twenty  thousand  one  hundred 
and  twenty-eight  dollars  and  tliirty  cents,  (20,128^^  dels.,) 
with  interest  from  the  twenty-second  day  of  March,  in  the  year 
eighteen  hundred  and  fifty-four. 

If  the  court  shall  decide  the  said  question  in  the  negative,  tlien 
judgment  is  to  be  entered  against  the  plaintiff  for  costa. 

It  is  agreed  that  all  other  questions  are  waived,  and  that  the 
judgment  to  be  entered  herein,  in  the  court  of  common  pleas, 
shall  be  subject  to  review  and  reversal  as  in  other  cases. 

Mechanics'  and  Traders'  Bank, 
By  G.  E.  NouRSB,  Cashier. 
Charles  Thomas,  Treas.  HamiUon  Co. 

The  court  of  common  pleas  gave  judgment  for  the  defendant, 
which  was  affirmed  by  the  supreme  court  of  Ohio. 

This  case  involved  a  question  which  did  not  exist  in  the  pre- 
ceding one ;  namely,  whether  tlie  constitution  adopted  by  Ohio 
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in  September,  1851,  bad  any  legal  effect  upon  tbe  contract  be- 
tween tbe  State  and  the  bank  contained  in  the  sixtieth  section  of 
the  Bank  Law  of  February,  1845. 

Mr.  Stanberrpy  for  the  plaintiff  in  error,  and  Mr.  Pughj  for  the 
defendant  in  error,  considered  that  all  the  questions  which  arose 
in  this  case  were  fully  argued  in  the  case  of  Woolsey  v.  Dodge. 
Mr.  Perry  filed  a  brief  for  the  plaintiff  in  error. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

We  find  upon  the  agreed  statement  of  facts  in  this  case,  that 
it  is  ruled  by  the  decision  of  the  court  in  the  cases  of  the  Piqua 
Branch  of  the  State  Bank  of  Ohio  t;.  Enoop,  16  Howard,  869, 
and  that  of  Dodge  v.  Woolsey,  decided  at  this  term.  We  there- 
fore reverse  the  decision  of  the  supreme  court  of  Ohio,  and 
direct  a  mandate  to  be  issued  accordingly. 

Mr.  Justice  CATRON,  Mr.  Justice  DANIEL,  and  Mr.  Justice 
CAMPBELL  dissented. 


Joseph  Wilkins,  Tenant,  and  Francis  G.  Bailey,  Joseph  Pea- 
cock, AND  Samuel  Bailet,  Executobs  of  Michael  Allen, 

DECEASED,    PLAINTIFFS    IN    ErROB,   V.    DaYID   ALLEN,    MaRTHA 

Allen,  Catherine  Allen,  and  Isabella  Allen. 

Where  a  testator,  in  Pennsylvaoia,  gave  to  hk  wife  a  life  estate  in  the  homestead  and 
two  lots,  and  charged  npon  his  goods  and  lands  an  annuity  to  her,  but  did  not 
mention  his  lands  in  any  other  part  of  the  will,  and  then,  after  sundry  legacies 
bequeathed  the  surplus  to  be  applied  to  the  purposes  of  the  Presbyterian  church, 
this  surplus  does  not  relate  to  his  lands,  which  his  heirs  will  take. 

By  the  law  of  PennsyWania,  heirs  must  take,  unless  they  are  disinherited  by  express 
words  or  necessary  implication. 

Evidence  of  extrinsic  circumstances,  such  as  the  amount  and  condition  of  the  estate, 
&c.,  cannot  be  received  to  control  the  interpretation  of  the  will.  It  is  only  admis- 
sible to  explain  ambiguities  arising  out  of  extrinsic  circumstances. 

This  case  was  brought  up,  hj  writ  of  error,  from  the  circuit 
court  of  the  United  States  for  the  western  district  of  Pennsyl- 
vania. 

It  was  an  ejectment  brought  by  the  Aliens,  who  were  aliens 
and  subjects  of  the  Queen  of  Great  Britain  and  Ireland,  to  re- 
cover four  undivided  fifth  parts  of  one  undivided  half  of  a  lot  in 
Pittsburg.  They  were  heirs  of  Michael  Allen,  and  the  question 
was,  whether  Allen,  the  testator,  had  devised  the  property  in 
question  by  his  will. 
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The  substance  of  the  will  is  given  in  the  opinion  of  the  courts 
as  are  also  the  rulings  of  the  circuit  court* 

tt  was  argued  bj  Mr.  Williams^  for  the  plaintiflb  in  error,  and 
by  Mir.  Loomis  and  Mr.  Stanton^  for  the  defendants. 

The  points  made  by  Mr.  WUliami  are  thus  stated  in  his  brief: 

The  case  presents  two  questions  only :  — 

Ist.  Whether  the  terms  of  the  will  are  sufficient^  propria 
vigore^  and  interpreting  the  same  by  the  context,  to  carry  the 
r^  estate  to  the  executors ;  and, 

2d.  Whetlier  the  interpretation  thereof  may  not  be  aided,  if 
necessary,  by  extrinsic  circumstances,  to  wit :  memoranda,  dec- 
larations, and  the  actual  amount  and  condition  of  the  estate,  as 
offered  to  be  shown  by  the  defendants. 

On  the  first  of  these  questions,  and  for  the  purpose  of  showing 
that  the  intention  (which  is  only  anower  name  for  the  will)  of 
the  testator,  is  the  great  point  of  inquiry,  and  must  be  collected 
from  the  whole  writing,  and  evi^j  word  and  sentence  thereof; 
and  that  to  serve  it,  words  may  be  used  either  in  the  technical 
or  general  sense,  and  even  supplied,  transposed,  or  changed,  the 
counsel  for  the  plaintiffi  in  error  will  refer  to  the  cases  of  Ruston 
t;.  Ruston,  2  Dall.  244 ;  Findlay  v.  Riddle,  8  Biun.  149 ;  Lyna 
i;.  Downes,  1  Yeates,  518 ;  Beitzhoover  i;.  Costen,  7  Barr,  16 ; 
Turbett  v.  Turbett,  8  Yeates,  187 ;  Hunter's  estate,  6  Barr,  97 ; 
Earp's  Will,  1  Par.  457 ;  Den  v.  Blackwell,  8  Green,  886 ;  Den 
V.  McMurtrie,  lb.  276 ;  1  Jarman  on  Wills,  chap,  xvii.,  and  cases 
there  cited. 

That,  as  a  consequence  of  the  foregoing  rules,  real  estate  may 
pass  under  a  devise  by  any  form  of  expression  not  properly  and 
technically  descriptive  thereof,  if  such  an  intent  can  be  collected 
from  the  context — that  general  expressions  may  be  restrained 
and  special  expressions  enlarged,  and  the  same  words  sometimes 
understood  in  one  sense,  and  sometimes  in  another,  will  be  shown 
in  the  cases  of  Huxtep  v.  Brooman,  1  Brown  C.  G.  487 ;  Taylor 
V.  Webb,  2  Sid.  75 ;  Pitman  v.  Stevens,  15  East,  505 ;  Wilce  v. 
Wilce,  5  Moore  A  Payne,  682 ;  Tolar  i;.  Tolar,  8  Hawks,  74 ; 
Hope  V.  Taylor,  1  Bur.  268 ;  Doe  v.  White,  1  East,  88 ;  Den  tr. 
Trout,  15  East,  894 ;  King  v.  Shrives,  4  Moore  &  Scott,  149 ; 
Anon.  8  Dale,  477 ;  Jackson  v.  Housel,  17  Johns.  281 ;  Fergu- 
son V.  Zepp.  4  W.  G.  C.  R.  645;  Hogan  v.  Jackson,  Gowper, 
299;  Marchant  v.  Twisden,  Gilb.  Eq.  Ga.  80;  Wilkinson  v. 
Merryland,  Cro.  Gar.  447,  449 ;  Gliffe  v.  Gibbons,  2  Ld.  Raym. 
1824 ;  Bullard  v.  Goffe,  20  Pick.  252 ;  Doe  v.  Rout,  7  Taunt 
79 ;  Woolham  v.  Eenworthy,  9  Ves.  137 ;  Timewell  v.  Perkins, 
2  Atk.  102 ;  Roc  v.  Yeud,  2  B.  A  P.  (N.  R.)  214. 

That  the  circumstance  of  a  previous  specific  devise  of  land. 
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always  favors  the  extension  of  the  subsequent  general  words 
to  property  of  the  same  description,  although  even  the  absence 
of  that  circumstamce  is  not  considered  as  conclusive  against  it, 
even  when  the  subsequent  terms  are  associated  with  words 
descriptive  of  personal  property  only.     1  Jarman  on  Wills,  575. 

That  the  word  "  surplus "  and  its  equivalents,  without  more, 
may  operate  by  reference,  to  carry  either  realty  or  personalty, 
or  both,  he  will  refer  particularly  to  the  cases  of  Bebb  v.  Penoyi*e, 
11  East,  160 1  and  Dewey  v.  Morgan,  18  Pick.  295. 

That  the  interpretation  of  the  testator's  language  is  to  .be 
made  with  reference  to  the  law  and  usages  of  the  place  of  his 
actual  domicile,  2  Greenl.  Ev.  §  671 ;  Story's  Confl.  of  Laws, 
§  479,  f. ;  Harrison  v.  Nixon,  9  Pet.  483 ;  and  that,  by  the 
law  of  Pennsylvania,  tho  whole  interest  of  a  testator  passes 
without  words  of  inheritance  or  perpetuity,  unless  a  different 
intent  appear;  act  of  8th  April,  1833,  §  9  (Ph.  L.  249;) 
Pur  don's  Dig.  844 ;  that  real  estate  is  assets  for  the  payment  of 
debts  and  legacies  are  chargeable  on  lands  where  \he  personalty 
is  insufficient  to  meet  them ;  Nichols  v.  Postlethwaite,  2  Dall. 
181 ;  English  v,  Harvey,  2  Rawle,  309  ;  and  that,  therefore,  the 
habit  of  treating  both  as  equally  a  fund  to  pay  any  demand, 
would  not  probably  be  forgotten  by  a  testator  when  making  his 
will.    lb. 

On  the  second  and  last  of  the  questions  proposed,  namely, 
whether  the  construction  may  be  aided  by  proof  of  extrinsic 
circumstances,  the  counsel  for  the  plaintiff. 

To  show  that  the  court  may  and  ought  to  put  themselves  in 
the  place  of  the  testator,  by  looking  into  the  state  of  his  property, 
and  the  circumstances  by  which  he  was  actually  surrounded, 
will  refer  to  1  Greenl.  Ev.  §§  287,  288,  289,  &  290,  and  notes; 
Ruston  V.  Ruston,  Supra  (2  Dall.  244) ;  Brownfield  v.  Brown- 
field,  8  Har.  69 ;  Root  t^.  Stuyvesant,  18  Wend.  257 ;  Jarvis  v. 
Buttrick,  1  Met.  480 ;  Morton  v.  Perry,  lb.  446 ;  Fox  v.  Phelps, 
17  Wend.  393 ;  Wigram  on  Wills,  5th  proposition,  page  5,  and 
cases  cited  in  illustration  thereof. 

That  when  words,  used  in  their  strict  and  primary  sense,  are 
insensible,  with  reference  to  extrinsic  circumstances,  tlie  court 
may  look  to  those  circumstances  to  see  whether  the  meaning 
would  be  sensible  in  any  popular  or  secondary  sense,  of  which, 
with  reference  to  those  circumstances,  they  are  capable,  (third 
proposition,  Wigram  on  Wills,)  and  that  even  without  reference 
to  such  distinction,  the  court  may  look  into  the  facts,  where  the 
construction  claimed  would  render  the  devise  or  bequest  inop- 
erative. Smith  V.  Smith,  1  Edw.  Gh.  189 ;  Whilden  v.  Whilden, 
Riley's  Ch.  205 ;  Trustees  v.  Peaslee,  15  N.  H.  817 ;  Kinsey  v. 
Rhem,  2  Iredell,  192 ;  Ayres  v.  Weed,  16  Conn.  291 ;  Hand  v. 
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Hoffman,  8  Halstead,  71;  Allen  v.  Lyons,  2  Wash.  C.  C.  R. 
475,  and  cases  cited  of  misnomer  and  misdescription  generally. 
And  that  even  the  declarations  of  the  testator,  to  prove  a  fact 
collateral  to  the  qaestion  of  intention  in  aid  of  the  interpretation 
of  words,  may  be  admitted  in  evidence.  1  Greenl.  Ev.  \  291 
and  note ;  Trustees  t;.  Peaslee,  15  N.  H.  817 ;  Ryerss  v.  Wheeler, 
22  Wend.  148. 

The  plaintiffs'  counsel  will,  moreover,  in  aid  of  the  ofifer  of 
evidence  to  show  the  inadequacy  of  the  personal  estate  to  sat- 
isfy the  previous  legacies,  insist  on  ttie  assertion  of  the  substan- 
tive fact  of  a  ^<  considerable  surplus,''  by  the  testator  himself, 
which  was  only  true  upon  the  hypothesis  that  he  did  include  real 
estate,  in  his  estimate  and  devise,  as  necessitating  a  reference  to 
the  actual  condition  of  his  affairs  at  the  time  of  making  his 
will,  for  the  puroose  of  showing  that  there  was  no  such  property 
as  he  is  supposed  to  have  intended  by  the  word  "  surplus,"  while 
there  was  property  answering  the  description  of  a  surplus  upoa 
which  the  will  might  operate.      ^ 

In  further  support  of  the  proposition  that  the  construction  of 
the  will  in  question  may  be  aided  and  controlled  by  the  proof 
of  extrinsic  facts  and  circumstances,  the  counsel  for  the  plaia- 
tiffi  in  error  will  refer  also  to  1  Jarm.  on  Wills,  855,  and  note  1 ; 
Wilde's  case,  6  Rep.  17 ;  Roper,  60,  67  (8d  ed.) ;  Cartwright  v. 
Vawdry,  5  Ves.  630 ;  Lord  Woodhouselee  v.  Dalrymple,  2  Mer, 
419 ;  Rose  v.  Bartlett,  Cro.  Gar.  298 ;  Davis  v.  Oibbs,  8  P.  Wms. 
26  ;  Enottsford  v.  Gardiner,  2  Atk.  450 ;  Thompson  t;.  Lawley, 
2  B.  <fe  P.  403 ;  Day  v.  Trig,  1  P.  Wms.  286 ;  Fonnereau  v. 
Poyntz,  1  Bro.  G.  G.  472 ;  Druce  v.  Dennison,  6  Yes.  897 ;  Finch 
V.  Inglis,  8  Bro.  C.  G.  420 ;  Attorney-General  v.  Grote,  8  Mer. 
816 ;  Golpoys  t;.  Golpoys,  Jac.  468 ;  Smith  t;.  d.  Doe  Jersey,  2 
Brod.  &  Bingh.  558 ;  Jeacock  v.  Falconer,  1  Bro.  C.  0.  296;  Sel- 
wood  V.  Mildmay,  8  Yes.  806;  Doe  d.  Belasyse  t;.  Lucan, 
9  East,  488 ;  Attorney-General  v.  Yigor,  8  Yes.  256 ;  Standen 
V.  Standen,  2  Yes.  589 ;  8  Eent,  884,  885 ;  Lowe  v.  Lord  Hunt- 
ingtower,  4  Russ.  532 ;  8  Rep.  155 ;  Rewalt  v.  Ulrich,  11  Har. 
888'. 

The  points  made  by  Mr.  Loemis  and  UTr.  Stanton  were  the 
following:  — 

1.  In  the  disposition,  by  the  will  of  Michael  Allen,  of  the  sur- 
plus remaining  after  the  payment  of  all  claims  and  bequests, 
there  is  neither  doubt,  uncertainty,  nor  ambiguity. 

2.  If  that  disposition  be  doubtful  or  uncertain,  it  must  receive 
appropriate  construction  from  the  words  of  the  will  itself,  and  no 
parol  proof  or  declaration  ought  to  be  admitted  out  of  the 
will  to  ascertain  it    Bradford  v.  Bradford,  6  Wharton,  244; 
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Weatherhead's  Lessee  v.  Baskerville  et  al.  11  How.  357,  358, 
359;  Murrell  v.  livermorei  7  Eng.  Com.  Law,  9;  5  Barn.  & 
Aid.  18. 

3.  In  determining  such  construction,  the  heir  at  law  is  not, 
and  especially  those  standing  in  the  place  of  the  common-law 
heir  are  not,  to  be  disinherited,  except  by  express  devise,  or  by 
implication  so  inevitable  that  an  intention  to  the  contrary  can- 
not be  supposed.  1  Powell  on  Devises,  199 ;  French  v.  M'llhenny, 
2  Binney's  Rep.  20;  Clayton  v.  Clayton,  3  Binney's  Rep. 
484 ;  Brown  v.  Dysinger  et  al.  1  Rawle,  416 ;  Finley  t;.  King^s 
Lessee,  3  Pet.  879;  Bradford  v.  Bradford,  6  Wharton,  244; 
Doe  on  dem.  Spearing  v.  Buckner,  6  Term  Rep.  611,  612,  613 ; 
Hayden  v.  Stoughton,  5  Pick.  536 ;  Roosevelt  v.  Heirs  of  Ful- 
ton, 7  Cowen,  79, 187  ;  Roper  on  Wills,  352,  358. 

4.  The  application  of  the  principles  embraced  in  the  last  two 
points  to  the  construction  of  the  disposition  before  mentioned, 
will  show  clearly  and  conclusively  that  the  title  of  the  heirs  of 
the  testator  to  the  real  estate,  of  which  he  died  seised,  has  not 
been  thereby  devested. 

5.  Parol  evidence  cannot  be  adduced  to  contradict,  add  to,  or 
explain  the  contents  of  a  will.  Parol  evidence  of  the  actual  in- 
tention of  a  testator  is  inadmissible  for  the  purpose  of  controlling 
or  influencing  the  construction  of  the  written  will.  No  word 
or  phrase  in  the  will  can  be  diverted  from  its  appropriate  sub- 
ject or  object  by  extrinsic  evidence.  Wigram  on  Wills,  1st  and  2d 
Rules ;  lb.  24, 27,  80, 81, 82, 8»-92, 96, 130 ;  1  Jarman  on  Wills, 
c.  14,  pp.  349,  358 ;  11  How.  357,  358,  359 ;  Farrar  v.  Ayres,  5 
Pick.  409 ;  Barrett  v.  Wright,  13  Pick.  48 ;  Mann  v.  Mann, 
14  Johns.  9, 14 ;  S.  C.  1  Johns.  Ch.  231. 

6.  There  is  but  one  case  in  which  parol  evidence  of  intention 
can  properly  be  admitted,  and  that  is  where  the  meaning  of  the 
testator's  words  is  neither  ambiguous  nor  obscure,  and  where 
the  devise  is,  on  the  face  of  it,  perfect  and  intelligible ;  but  from 
some  of  the  circumstances  admitted  in  proof,  an  ambiguity 
arises  as  to  which  of  the  two  or  more  things,  or  which  of  the 
two  or  more  persons,  (each  answering  the  words  in  the  will,)  the 
testator  intended  to  express.  1  Greenl.  Ev.  §  289 ;  Hiscocks  v. 
Hiscocks,  5  Mee.  &  Wels.  363,  367  ;  Atkinson's  Lessee  v.  Cum- 
mins, 9  How.  486 ;  Miller  v.  Travers,  8  Bingh.  Rep.  244 ;  21 
Eng.  Com.  Law  Rep.  290;  Aspden  Estate,  2  Wallace's  Rep. 
448. 

7.  A  testator's  parol  declarations  are  not  admissible  to  con- 
trol the  construction  of  his  will,  nor  his  evidence,  as  to  the 
state  of  his  property,  admissible  for  that  purpose.  Ryeres  v. 
Wheeler,  22  Wend.  151 ;  Fonnereau  v.  Poyutz,  1  Bro.  Ch.  R. 

472 ;  Roberts  on  Wills,  24,  34 ;  Brown  v.  Selwyu,  Cases  Temp. 

88  • 
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Talbot,  240 ;  Attorney-General  v.  Grote,  S  Mer.  816 ;  10  Wheat 
229 ;  8  Halsted,  71. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

Michael  Allen,  of  the  city  of  Pittsburg,  made  his  will  in  1849, 
by  which  he  bequeathed  to  his  wife,  for  life,  his  dwelling-house 
in  said  city,  with  two  lots  of  ground  occupied  by  him  and  her 
as  a  garden.  He  also  eave  her  the  household  furniture  and 
library.  ^^  And  still  furthermore,"  he  declares,  ^'  that,  first  and 
foremost,  there  shall  be  secured  to  my  dear  wife,  on  my  real  and 
personal  estate,  an  annuity  of  twelve  hundred  dollars  a  year,  to 
be  punctually  paid  semiannually  during  her  lifetime,  and  that 
my  executors  pay  all  the  taxes  on  the  premises  occupied  by  my 
dear  wife  during  her  lifetime/' 

The  testator  then  bequeathes:  Ist.  To  the  five  children  of 
Dr.  Robert  Wrav,  five  hundred  dollars  each.  2d.  To  the  man- 
agers of  the  orphan  asylums  of  the  cities  of  Pittsbui^  and  Alle- 
ghany, two  thousand  dollars  ea^h.  8d.  To  the  pastor  and  ses- 
sions of  the  First  Presbyterian  Church,  two  thousand  dollars. 
4th.  To  the  general  assembly  of  the  Presbyterian  church,  ten 
thousand  dollars.  5th.  To  the  trustees  of  the  board  of  sessions 
of  said  general  assembly,  four  thousand  dollars.  6th.  To  tlie 
Foreign  Evangelical  Society,  located  in  New  York,  three  thou* 
sand  dollars.  7th,  8th,  and  9th,  he  gave  for  the  use  of  the  Pres- 
byterian church,  eleven  thousand  dollars.  10th.  To  the  American 
!&ble  Society,  six  thousand  dollars.  11th.  To  the  American 
Tract  Society,  four  thousand  dollars.  12th.  For  the  use  of  the 
Sunday  School  Union,  situate  in  Philadelphia,  four  tliousand 
dollars. 

He  next  declares :  ^*  As  to  mv  debts,  they  will  amount  to  very 
little ;  but,  and  after  paying  all  claims  and  bequests,  there  wiU 
remain  a  considerable  surplus,  which  I  give  and  bequeath  in 
trust  to  my  executors,  be  the  same  more  or  less,  to  be  applied  to 
the  religious  and  benevolent  purposes  of  the  several  institutions 
of  the  general  assembly  of  the  Presbyterian  church  in  the  United 
States  of  America,  as  before  mentioned  " ;  and  then  constitutes 
and  appoints  his  executors  (who  are  the  plaintiff  in  error)  to 
carry  out  the  provisions  of  the  will. 

The  defendants  in  error  are  the  heirs  at  law  of  Michael  Allen. 
They  sued  his  executors  in  ejectment  to  recover  a  portion  of  the 
lands  situate  in  the  city  of  rittsburg,  of  which  he  died  seised, 
insisting  that  the  lands  did  not  pass  by  the  will. 

The  residuary  clause  was  supposed  to  be  of  doubtful  mean- 
ing and  obscure.  To  remove  the  alleged  obscurity,  the  defend- 
ants below  offered  to  prove  on  the  trial,  ^^  from  memoranda 
made  by  the  testetor  at  the  time  of  the  execution  of  said  last 
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will  and  testament,  and  upon  the  basis  of  which  the  same  was 
prepared  by  him,  and  also  by  declarations  made  by  him  at  and 
about  the  same  time,  what  was  his  real  meaning  in  the  employ- 
ment of  the  word  ^  surplus '  in  the  residuary  clause  of  said  will, 
and  that  the  same  was  intended  to  comprehend  his  whole  re- 
maining estate,  as  well  real  as  personal." 

*^  And  further,  to  show  by  other  evidence,  besides  the  said 
memoranda,  the  actual  amount  and  condition  of  the  personal 
estate  at  the  time  of  the  execution  of  the  said  last  will  and  tes- 
tament, as  well  as  at  the  period  of  the  testator's  death,  and  that 
the  same  was  entirely  insufficient,  at  either  of  the  said  periods, 
to  pay  the  specific  and  pecuniary  legacies  provided  therein  ;  and 
this,  for  the  purpose  of  explaining  the  meaning  of  the  testator 
in  the  said  residuary  clause,  and  the  employment  of  the  said 
word  *  surplus '  therein,  by  showing  that,  if  the  same  did  not 
embrace  the  real  estate,  the  said  residuary  clause  would  be  en- 
tirely inoperative,  for  the  reason  that  there  was,  in  point  of  fact, 
under  such  construction,  at  neither  of  said  periods,  any  surplus 
whatever,  as  supposed  and  declared  by  the  testator  himself." 

On  motion  of  the  plaintiffs,  the  court  rejected  the  evidence, 
and  instructed  the  jury  that  no  title  vested  in  the  executors  by 
the  residuary  clause. 

On  this  state  of  facts,  the  first  question  presented  for  our  con- 
sideration is,  whether  the  terms  of  tlie  will  are  sufficient  in 
themselves,  when  interpreted  by  their  context,  to  carry  the  real 
estate  to  the  executors  ? 

As,  in  this  instance,  the  testator's  language  must  be  construed 
with  reference  to  the  laws  and  policy  of  the  country  of  his  dom- 
icile, it  is  our  duty  to  ascertain  what  the  laws  and  policy  of  Penn- 
sylvania are,  so  far  as  they  may  have  a  controlling  influence  in 
the  construction  of  tliis  will. 

In  the  first  place,  Pennsylvania  has  only  so  far  altered  the 
English  common  law  as  to  substitute  all  the  children  for  the  sole 
heir,  carrying  out  this  rule  of  descent  through  the  collateral 
brandies.  This  is  the  will  the  law  makes  in  case  of  intestacy, 
and  is  the  policy  of  the  State.  Under  the  law,  tlie  heirs  must 
take,  unless  they  are  ^^  disinherited  by  express  words,  or  neces- 
sary implication."  "  Oonjecture,  nor  uncertainty,  shall  never 
disinherit  him."  Such  was  the  ground  assumed  by  counsel  in 
the  case  of  Clayton  v.  Clayton,  8  Binney,  481,  and  which  as- 
sumption was  sustained  by  the  court ;  ib.  486.  Chief  Justice 
Tilghman  says :  ^^  The  rule  of  law  gives  the  estate  to  the  heir, 
unless  the  will  takes  it  from  him :  and,  in  order  to  take  it  from 
him,  it  must  give  it  to  some  other  person.  Thus  we  are  brought 
back  to  the  question,  are  there  any  words  in  the  will  sufficient 
to  convey  more  than  an  estate  for  life  to  the  devisees.  I  can 
find  none." 
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In  the  case  referred  to,  the  testator  devised  a  homestead  to  his 
niece,  Sarah  Evans,  and  her  children,  without  adding  the  word 
heirs.  That  he  intended  to  give  an  estate  in  fee  was  hardly 
open  to  controversy ;  but  the  words  of  the  will  did  not  carry  the 
fee,  and  the  court  refused  to  follow  a  doubtful  intention.  It 
there  came  fairly  up  to  the  rule  laid  down  in  tlie  English  case 
of  Mudge  V.  Blight  et  uz.  Cowp.  855,  that  '^  where  there  are  no 
words  of  limitation,  the  court  must  determine  in  the  case  of  a 
devise  affecting;  real  estate,  that  the  devisee  has  only  an  estate 
for  life,  because  the  principle  is  fully  settled  and  establislied,  and 
no  conjecture  of  a  private  imagination  can  shake  a  rule  of  law. 
If  the  intention  of  tlie  testator  is  doubtful,  the  rule  of  law  must 
take  place ;  and  so  if  the  court  cannot  find  words  in  the  will 
sufficient  to  carry  a  fee.  Though  they  should  themselves  be  sat- 
isfied beyond  the  possibility  of  a  doubt,  as  to  what  the  intention 
of  the  party  was,  they  must  adhere  to  the  rule  of  law.'' 

This  decision  was  made  in  1811,  and  the  principles  then  laid 
down  have  since  been  adhered  to  with  uncommon  care  and 
strictness. 

In  speaking  of  expressions  in  a  will  necessary  to  disinherit  the 
heir.  Chief  Justice  (iibson,  in  delivering  the  opinion  of  the  court 
in  the  case  of  Bradford  v.  Bradford,  6  Wharton,  244,  says: 
*^  The  intention  must  be  manifest,  and  rest  on  something  more 
certain  than  conjecture.  The  court  must  proceed  on  known 
principles  and  established  rules,  not  on  loose  conjectural  inter- 
pretations, nor  considering  what  a  man  may  be  imagined  to  do 
in  the  testator's  circumstances.  The  principle  is  applicable  in 
all  its  force  in  a  case  like  the  present,  in  which  the  question  goes 
to  the  birthright  of  those  who,  standing  in  place  of  the  common- 
law  heir,  are  not  to  be  disinherited  except  by  express  devise,  or, 
as  is  said  in  1  Powell  on  Devises,  199,  by  implication  so  inevi- 
table that  an  intention  to  the  contrary  cannot  be  supposed." 

It  is  there  admitted  that  when  tlie  testator  provided  that  "all 
his  worldly  goods  of  all  sorts  and  kinds"  should  be  vested  in 
trust  and  held  as  one  fund,  for  a  hundred  years,  and  his  children 
and  their  descendants  should  receive  the  rents  and  profits,  that 
be  most  probably  intended  to  include  his  lands.  This,  however, 
rthe  court  declares,)  is  no  more  than  a  confident  conjecture,  and 
mat  it  must  come  at  last  to  an  analysis  of  the  testator's  lan- 
guage to  ascertain  the  legal  meaning  of  the  will. 

Now,  testing  the  will  before  us  by  these  rules,  and  where  <^n 
any  provision  be  found  in  it  showing  a  plain  intention  to  disin- 
herit the  heirs  ?  The  lands  are  never  named  except  where  the 
wife  is  given  a  life  estate  in  the  homestead,  and  two  lots,  and, 
secondly,  where  her  annuity  of  twelve  hundred  dollars  is  im- 
posed on  the  goods  and  lands  as  a  charge. 
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But  as  the  residuary  clause  is  mainly  relied  on,  as  carrying  the 
real  estate  to  the  executors,  it  is  proper  that  some  further  notice 
should  be  taken  of  its  import.  The  testator  declared  that  his 
debts  amounted  to  very  little,  and  that,  after  paying  all  claims 
and  bequests,  there  would  remain  a  considerable  surplus,  and 
this  he  bequeathed  to  his  executors,  to  be  applied  to  religious  and 
benevolent  purposes.  He  did  not  indicate  any  new  fund,  nor  a 
surplus  arising  from  the  sale  of  lands,  in  the  concluding  clause 
of  tlie  will  more  than  in  any  previous  clause,  where  he  provided 
for  the  support  of  the  Presbyterian  church. 

The  terms  of  the  will,  propria  vigore^  being  insufficient  to  dis- 
inherit the  heirs,  the  next  question  is,  whether  the  interpretation 
thereof  may  not  be  aided  by  extrinsic  circumstances,  namely, 
memoranda,  declaration,  and  the  actual  amount  and  condition 
of  the  estate,  as  offered  to  be  shown  by  the  defendants  below. 

That  the  court  may  put  itself  in  the  place  of  the  testator,  by 
looking  into  the  state  of  his  property,  and  the  circumstances  by 
which  he  was  surrounded  when  he  made  the  will,  is  not  only  true 
as  a  general  proposition,  but  without  such  information  it  must 
often  happen  that  the  will  could  not  be  sensibly  construed. 
Wigram  (10,  60)  lays  down  the  rule  with  much  distinctness. 
Such  evidence,  however,  is  only  admissible  to  explain  ambigui- 
ties arising  out  of  extrinsic  circumstances,  as  to  persons  provided 
for,  objects  of  disposition,  and  the  like.  For  instance,  if  the  tes- 
tator gave  to  his  grandson,  J.  S.,  a  plantation,  and  he  had  two 
grandsons  of  that  name ;  or  he  devised  his  son  J.  his  plantation 
on  a  certain  river,  and  he  had  two  plantations  there,  —  in  each 
case  proof  might  be  heard  to  show  the  person  or  thing  intended. 
But  evidence  cannot  be  heard  to  show  a  different  intention  in 
the  testator  from  that  which  the  will  discloses. 

Such  is  the  establislied  doctrine  of  this  court,  as  was  held  in 
the  case  of  Weatherhead  v.  Barksdale,  11  How.  857. 

Tlie  only  English  case  we  will  refer  to  is  that  of  Miller  i;. 
Traverse,  8  Bingh.  248.  There  the  testator  devised  and  vested 
in  trust  ^*  all  his  freehold  and  real  estates  whatsoever  in  the  county 
of  Limerick,  and  the  city  of  Limerick."  At  the  time  of  making 
the  will,  he  had  no  real  estate  in  the  county  of  Limerick,  but  had 
a  small  estate  in  the  city  of  Limerick,  and  considerable  real  estate 
in  the  county  of  Clare ;  and  the  question  was  whether  the  de- 
visees could  be  admitted  to  have  an  issue  and  trial  at  law  on 
the  ground  that  they  offered  to  prove  that,  by  the  original  draft 
of  the  will,  the  estates  in  Clare  were  included,  and  the  county 
left  out  by  oversight  or  mistake ;  and  also  that  the  testator  so 
expressed  himself. 

The  lord  chancellor  was  assisted  by  the  chief  justice  of  the 
common  pleas  and  the  chief  baron,  and  they  all  concurred  in 
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holding  that  tlie  evidence  offered  could  not  be  heard  to  change 
the  import  of  the  will,  and  refused  the  issue.  And  so  it  is  man- 
ifest here,  that  if  the  evidence  were  to  show  all  that  is  assumed 
for  it,  yet  it  could  not  be  heard  to  affect  this  will. 

It  is  ordered  that  the  judgment  of  the  circuit  court  be 
affirmed. 


Mart  Ann  Connor,  alias  Mart  Ann  Van  Ness,  Tenant,  Ac, 
Plaintiff  in  Error,  v.  Samuel  A.  Peuoh's  Lessee. 

Where  a  dedaration  in  ejectment  was  served  on  the  15th  of  the  month  and  the  oonit 
met  on  the  27th,  it  was  ten  days  before  the  commenoement  of  the  term. 

Jadgment  being  entered  against  the  casnal  ejector,  the  tenant  having  neglected  to 
0   make  herself  a  party,  cannot  bring  a  writ  of  error  to  the  judgment 

A  motion  to  set  toe  judgment  aside  was  an  application  to  the  sound  discretion  of  dia 
conrt  below.  No  appeal  lies  from  its  decision,  nor  is  it  the  snbjeet  (^  a  bill  of  ex- 
ceptions or  writ  of  error. 

Tms  case  was  brought  up  by  writ  of  error  from  the  circuit 
court  of  the  United  States  for  the  District  of  Columbia,  holdea 
in  and  for  the  county  of  Washington. 

The  counsel  for  the  defendant  in  error  moved  to  dismiss  the 
writ  of  error  under  the  following  circumstances :  — 

An  action  of  ejectment  was  brought  by  Peugh's  lessee  to  re- 
cover the  eastern  half  part  of  lot  number  seven,  in  the  square  or 
reservation  marked  B  in  the  city  of  Washington.  A  copy  of 
the  declaration  was  served  on  Mrs.  Connor,  on  the  15th  March, 

1854,  the  court  being  about  to  meet  on  the  27th,  and  tlie  rules 
requiring  the  service  to  be  made  at  least  ten  days  before  court. 
At  the  term  of  March,  there  being  no  appearance  for  the  defend- 
ant, a  motion  was  made  by  the  plaintiffs'  counsel  for  judgment 
against  the  casual  ejector,  which  was  postponed  till  next  term. 

At  October  term,  1854,  judgment  was  entered  against  the 
casual  ejector,  and  also  against  Mary  Ann  Connor,  Uie  tenant 
in  possession. 

On  the  24th  of  March,  1855,  a  writ  of  habere  facias  posses- 
sionem was  sued  out,  which  was  returned,  ^^  came  to  hand  too 
late  for  service." 

On  the  2Sd  of  May,  1855,  an  alias  writ  was  issued,  returnable 
on  third  Monday  of  October  thereafter. 

Before  the  return  day  of  this  writ,  namely,  on  the  5th  of  June, 

1855,  Mrs.  Connor  appeared  in  court  by  her  counsel  and  moved 
to  set  aside  the  judgment  and  also  to  quash  the  writ  of  hob.  fae. 
poss.y  upon  the  ground  that  a  copy  of  the  declaration  was  not 
served  upon  her  ten  days  before  the  meeting  of  tlie  court  at 
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March  term,  1854.  In  which  case  no  judgment  by  default  ought 
to  have  been  rendered  against  her  until  March  term,  1855. 

At  October  term,  1855,  this  motion  was  overruled  and  the 
petition  was  dismissed.  Whereupon  Mrs.  Connor  prayed  an 
apped  to  the  supreme  court  of  the  United  States,  which  was 
granted. 

A  writ  of  error  brought  the  whole  proceedings  up  to  this  court. 

The  motion  to  dismiss  upon  the  ground  that  the  ruling  of  the 
court  below  in  dismissing  the  petition  was  a  matter  within  the 
sound  discretion  of  the  coiirt,  and  not  the  subject  of  a  writ  of 
error,  was  argued  by  Mr.  Bradley  and  Mr*  Lawrence  in  support 
of  it,  and  opposed  by  Mr.  Brent. 

Mr.  Justice  6RIER  delivered  the  opinion  of  the  court. 

Defendant  in  error  moves  to  dismiss  the  writ  of  error  in  this 
case.  It  is  an  action  of  ejectment  brought  in  the  circuit  court 
of  this  district  in  the  usual  form,  by  serving  a  declaration  on  the 
tenant  in  possession  with  notice.  The  declaration  and  notice 
were  served  by  the  marshal,  more  than  ten  days  before  March 
term,  1854.  The  tenant  did  not  appear  and  have  herself  made 
defendant  in  place  of  the  casual  ejector,  according  to  the  exi- 
gency of  the  notice ;  and  at  October  term  a  judgment  was 
entered  against  the  casual  ejector,  in  the  usual  and  proper  form. 
On  the  5th  of  June,  1855,  the  tenant  in  possession  came  into 
court  for  the  first  time,  and  moved  to  set  aside  the  judgment  and 
execution  issued  thereon,  and  to  be  allowed  to  defend  the  suit, 
for  reasons  set  forth  in  her  affidavit.  The  court  refused  to  grant 
this  motion,  ^'  wliereupon  the  said  Mary  Ann  Connor  prayed  an 
appeal,"  <fec. 

The  tenant  in  possession  having  neglected  to  appear  and  have 
herself  made  defendant,  and  confess  lease,  entry,  and  ouster,  the 
judgment  was  properly  entered  against  the  casual  ejector.  No 
one  but  a  party  to  the  suit  can  bring  a  writ  of  error.  Tlie  ten- 
ant having  neglected  to  have  herself  made  such,  cannot  have  a 
writ  of  error  to  the  judgment  against  the  casual  ejector. 

The  motion  afterwards  made  to  have  the  judgment  set  aside, 
and  for  leave  to  intervene,  was  an  application  to  the  sound  dis- 
cretion of  the  court.  To  the  action  of  the  court  on  such  a 
motion  no  appeal  lies,  nor  is  it  the  subject  of  a  bill  of  exceptions 
or  writ  of  error. 

Writ  of  error  dismissed. 
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Danikl  South,  John  W.  Stouffeb,  Jacob  Fiebt,  Daniel 
MiDDLEKAUPP,  Senior,  and  John  A.  E.  Breweb,  Plain- 
tiffs IN  Error,  v.  The  State  of  Martland,  Use  op 
Jonathan  W.  Pottle, 

!^eie,  in  an  action  npon  a  theriirt  bond,  the  dcdanition  did  not  charge  the  sheriff 
with  a  breach  of  his  dntj  in  the  execntion  of  anj  writ  or  process  in  which  the  real 
plaintiff  was  personally  interested ;  but  with  a  neglect  or  refosal  to  preserve  the 
pnblic  peace,  in  conseqnence  of  which  the  plaintiff  suffered  great  wronff  and  injniy 
Rom  the  unla^vfnl  Tiofence  of  a  mob ;  the  declaration  did  not  set  foru  a  soiBdent 
canse  of  action  against  the  sheriff  and  his  sureties. 

The  powers  and  duties  of  a  sheriff  explained ;  and  the  diiferenee  pointed  out  between 
his  ministerial  and  judicial  functions. 

It  Is  only  for  a  breach  of  his  duty  in  the  execution  of  the  former,  that  the  sheriff  and 
his  sureties  are  liable  npon  hie  bond,  and  the  declaration  in  this  case  does  not  set 
out  such  a  breach. 

This  case  came  up  by  writ  of  error  from  the  circuit  court  of 
the  United  States  for  the  District  of  Maryland,  having  been 
tried  in  that  court  by  the  late  Judge  Glenn,  district  judge. 

It  was  an  action  brought  in  the  name  of  the  State  of  Mary- 
land by  Pottle  upon  a  sheriffs'  bond  given  by  South  with  the 
other  plaintiflb  in  error  as  sureties.  Under  the  instructions  of  the 
court  below,  the  verdict  and  judgment  were  for  the  plaintiff. 
Being  brought  to  this  court,  by  writ  of  error,  it  was  argued  at  a 
former  term,  and  was  ordered  to  be  reargued  and  the  following 
questions  suggested  for  discussion  :  — 

1.  Whether  or  not,  the  declaration  contains  a  cause  of  action 
entitling  the  plaintiff  (Pottle)  to  recover  against  the  sheriff  and 
his  sureties  within  the  condition  of  the  official  bond,  according 
to  the  laws  of  the  State  of  Maryland  ? 

2.  Whether  or  not,  the  sheriff,  as  conservator  of  the  public 
peace,  is  liable  to  a  civil  action  for  an  injury  to  the  person  or 
property  of  an  individual,  from  a  riotous  assembly  or  mob,  ac- 
cording to  any  law  of  the  State  of  Maryland,  if  it  should  ap- 
pear said  sheriff  unreasonably  omitted  or  neglected  to  exert  his 
authority  to  suppress  it  ? 

8.  Whether  or  not  the  sheriff,  as  conservator  of  the  public 
peace,  is  liable  to  the  plaintiff  in  an  execution,  aittending  per- 
sonally upon  the  levy  or  sale  under  it,  for  an  injury  to  his  person 
or  property  from  a  riotous  assembly  or  mob,  according  to  any 
law  of  the  State  of  Maryland,  if  it  should  appear  that  said 
sheriff  unreasonably  omitted  or  neglected  to  exert  his  authority 
to  suppress  it  ? 

4.  Whether  or  not,  on  the  case  last  stated,  the  sheriff  would 
be  liable  to  the  plaintiff  in  the  execution,  if  he  desisted  in  good 
faith  from  the  exertion  of  his  authority  at  the  instance  and  re- 
quest of  said  plaintiff,  while  in  the  hands  of  the  mob,  from  an 
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apprehension  of  greater  bodily  injury  if  an  effort  should  be  made 
to  suppress  it  ? 

It  was  again  argued  at  this  term  by  Mr.  Nelson^  for  the  plain* 
tiffs  in  error,  and  by  Mr.  Dobbin  and  Mr.  Johnson^  for  the  de- 
fendant. 

As  the  case  turned  upon  the  su£Sciency  of  the  declaration, 
which  sets  out  the  case,  it  is  thought  proper  to  insert  it,  viz :  — 

Narr. 

United  States  of  America, 

District  of  MaryUmd^  set. 

Daniel  South,  John  W.  Stouffer,  Jacob  Pierey,  Daniel  Middle- 
kauff,  senior,  and  John  A.  E.  Brewer,  late  of  said  district,  citi- 
zens of  the  State  of  Maryland,  were  summoned  to  answer  unto 
the  State  of  Maryland,  of  a  plea  that  they  render  unto  the  said 
State  the  sum  of  twenty-six  thousand  six  hundred  and  sixty-six 
dollars  and  sixty-six  and  two  third  cents,  which  to  the  said 
State  they  owe,  and  from  the  said  State  unjustly  detain :  And 
whereupon  the  said  State,  by  Dobbin  and  Talbott,  its  attorneys, 
complains  that  whereas  the  said  defendants,  on  the  seventeenth 
day  of  December,  in  the  year  eighteen  hundred  and  forty-nine, 
at  the  district  aforesaid,  by  their  certain  writing  obligatory,  sealed 
with  their  seals,  and  to  the  court  now  here  shown,  whose  date  is 
the  day  and  year  aforesaid,  acknowledged  thomselves  to  be  held 
and  firmly  bound  to  the  said  plaintiff  in  the  just  and  full  sum  of 
twenty-six  thousand  six  hundred  and  sixty-six  dollars  and  sixty- 
six  and  two  third  cents,  to  be  paid  to  the  said  plaintiff  whenever 
afterwards  they,  the  said  defendants,  should  be  thereto  required, 
which  said  writing  was  and  is  subject  to  a  certain  condition 
thereunder  written,  to  wit:  That  if  the  said  Daniel  South,  as 
sheriff  of  Washington  county,  did  and  should  well  and  faith- 
fully execute  the  same  office  in  all  things  appertaining  thereto, 
and  should  also  render  to  the  several  officers  within  the  said  State 
a  just  and  true  account  of  all  fees  placed  in  his  hands  for  collec- 
tion within  the  times  limited  by  law,  and  should  also  well  and 
truly  pay  all  sums  of  money  received  by  him,  and  also  collect 
and  pay  all  public  duos,  fines,  and  forfeitures,  which  are  due  or 
belonging  to  the  State,  and  should  also  well  and  faithfully  exe- 
cute and  return  all  writs,  process,  and  warrants,  to  him  directed 
and  delivered,  and  should  also  pay  and  deliver  to  the  person  or 
persons  entitled  to  receive  the  same  all  sum  or  sums  of  money, 
tobacco,  goods,  chattels,  or  property  by  him  levied,  seized,  or 
taken,  agreeably  to  the  directions  of  the  Writ,  process,  or  warrant 
under  which  the  same  should  be  levied  and  seized ;  and  should 
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also  detain  and  keep  in  hia  custody  all  and  eveiy  person  and 
persons  committed  to  his  custody,  or  by  him  taken  in  execution, 
or  who  should  be  committed  for  the  want  of  bail,  without  suffer- 
ing them  or  any  of  them  to  escape  or  depart  from  his  custody ; 
and  should  also  pay  and  satisfy  all  judgments  which  should  or 
miffht  be  rendered  against  him  as  sheriff,  and  should  also  well 
and  truly  execute  and  perform  the  several  duties  required  of  and 
imposed  upon  him  by  the  laws  of  said  State,  then  the  said  obli- 

Stion  was  to  be  void  and  of  none  effect,  otherwise  to  remain  in 
11  force  and  virtue  in  law. 

And  the  said  plaintiff  further  saith,  that  the  said  Daniel  South, 
at  the  time  of  making  die  writing  obligatory  aforesaid  mentioned, 
and  long  before  and  thereafter,  and  at  the  time  of,  and  after  the 
committing  the  wrongs  hereinafter  complained  of,  was  sheriff  of 
Washington  county,  in  the  Statq  aforesaid,  duly  elected,  com- 
missioned, and  qualified,  and  by  the  duty  of  his  office  of  sheriff 
aforesaid,  and  according  to  the  tenor  and  effect  of  the  condition 
of  the  writing  obligatory  aforesaid,  ought  to  have  preserved  and 
maintained  the  peace  of  the  State  of  Maryland,  in  tlie  county  of 
Washington  aforesaid. 

And  Uie  said  plaintiff  further  saith,  that  a  certain  Jonathan  W. 
Pottle,  a  citizen  of  the  State  of  Massachusetts,  in  the  indorse- 
ment of  the  writ  original  in  this  cause  mentioned,  at  whose  in- 
stance  and  for  whose  use  the  same  is  instituted,  was,  after  the 
making  of  said  writing  obligatory,  and  during  the  time  within 
which  said  Daniel  was  sheriff  as  aforesaid,  to  wit,  on  the  twelfth 
day  of  June,  in  the  year  eighteen  hundred  and  fifty,  lawfully 
present  in  Washington  county  aforesaid,  and  engaged  in  and 
about  his  lawful  business ;  and  the  said  Daniel  South,  sheriff  as 
aforesaid,  was  then  and  there  also  present  with  the  said  Jona- 
than W.  Pottle,  when  certain  evil-disposed  persons  came  about 
the  said  Jonathan  W.  Pottle,  and  by  force  and  arms  hindered 
and  prevented  him  in  the  execution  of  his  lawful  business,  and 
threatened  the  life  and  personal  safety  of  the  said  Jonathan  W. 
Pottle,  and  with  force  and  arms  demanded  of  said  Jonathan  W. 
Pottle  a  large  sum  of  money,  the  property  of  the  said  Jonathan 
W.  Pottle,  to  wit,  the  sum  of  twenty-five  hundred  dollars,  and 
then  and  there  unlawfully  and  injuriously,  and  against  the  will 
of  the  said  Jonathan  W.  Pottle,  and  dso  against  the  laws  of  the 
said  State,  and  without  any  legal  warrant,  authority,  or  legal 
or  justifiable  cause  whatsoever,  did  imprison,  and  detain  so  im- 
prisoned there  the  said  Jonathan  W.  Pottle  for  a  long  space  of 
time,  to  wit,  for  the  space  of  four  days  then  next  ensuing,  and 
until  he,  the  said  Jonathan  W.  Pottle,  had  paid  to  the  said  evil- 
disposed  persons  the  sflm  of  two  thousand  five  hundred  dollars 
for  his  enlargement,  and  other  wrongs  to  the  said  Jonathan  W. 
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Pottle  then  and  there  did,  to  the  great  damage  of  the  said  Jona- 
than W.  Pottle,  and  against  the  peace  of  the  State  of  Maryland. 

And  the  said  Jonathan  W.  Pottle  then  and  there  applied  to 
the  said  Daniel  Sonth,  sheriff  as  aforesaid,  then  and  there  present, 
to  protect  and  defend  him,  the  said  Jonathan,  from  the  said  un- 
lawful conduct  and  threatened  violence  of  the  said  evil-disposed 
persons,  and  to  preserve  and  keep  the  peace  of  tlie  State  of  Mary- 
land, in  Washington  county  aforesaid,  the  said  Daniel  South, 
sheriff  as  aforesaid,  then  and  there  having  the  power  and  author- 
ity so  to  do.  But  the  said  Daniel  South,  sheriff  as  aforesaid,  did 
then  and  there  neglect  and  refuse  to  protect  and  defend  the  said 
Jonathan  from  the  said  unlawful  conduct  and  threatened  violence 
of  the  said  evil-disposed  persons,  and  to  preserve  and  keep  the 
peace  of  the  State  of  Maryland,  in  Washington  county  aforesaid ;' 
and  so  the  said  plaintiff  saith  tliat  the  said  Daniel  South  did  not 
well  and  faithfully  execute  the  oiBce  of  sheriff  of  Washington 
county,  in  all  things  appertaining  thereto  according  to  the  form 
and  effect  of  the  condition  aforesaid,  to  wit,  at  the  district  afore- 
said, whereby  the  said  writing  obligatory  became  forfeited,  by 
reason  whereof  an  action  hath  accrued  to  the  said  plaintiff  to 
demand  and  have  of  and  from  the  said  defendants  the  said  sum 
of  twenty-six  thousand  six  hundred  and  sixty-six  dollars  and 
sixty-six  and  two  third  cents. 

Nevertheless,  the  said  defendants,  although  often  requested, 
have  not,  nor  hath  either  of  them  paid  the  said  sum  of  money 
above  demanded  of  them,  or  any  part  thereof,  but  so  to  do  have 
hitherto  wholly  refused,  and  still  do  refuse,  to  the  damage  of  the 
said  plaintiff  twenty  thousand  dollars ;  and  thereupon  it  brings 
suit,  <&c. 

Dobbin  and  Talbott, 
For  plaintiff. 

Mr.  Nelson^  for  the  plaintiffs  in  error,  made  the  following 
points,  viz :  — 

1.  That  the  declaration  contains  no  cause  of  action  entitling 
the  plaintiff  to  recover  against  the  sheriff  and  his  sureties  within 
the  condition  of  the  official  bond,  according  to  the  laws  of  the 
State  of  Maryland. 

2.  That  the  sheriff,  as  conservator  of  the  public  peace,  is  not 
liable  to  a  civil  action  for  an  injury  to  the  person  or  property  of 
an  individual  from  a  riotous  assembly,  or  mob,  according  to  any 
law  of  the  State  of  Maryland,  even  if  it  should  appear  that  said 
sheriff  unreasonably  omitted  or  neglected  to  exert  his  authority 
to  suppress  it.  1  Thomas's  Coke,  ol,  82 ;  Comyn's  Dig.  tit.  Vis- 
count—  authority  of  a  sheriff  (c.  1.) ;  Watson's  sheriff,  2,  8;  1 
Perry  k  Davidson,  297 ;  Pitcher  v.  King,  2  Barnewall  A  Aid.  478 ; 
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Hilary  v.  Breare  and  Holmes,  1  Moody  &  Malkin,  52 ;  Tensley  v. 
Nassau,  7  State  Trials,  442 ;  6  Howell,  1094 ;  Soames  t;.  Barnu> 
dister ;  12  Coke,  24. 

8.  That  the  sheriff,  as  conservator  of  the  public  peace  is  not 
liable  to  the  plaintiff  in  an  execution  attending  personally  upon 
the  levy  or  sale  under  it  for  an  ii^ury  to  his  person  or  property 
from  a  riotous  assembly  or  mob,  according  to  any  lair  of  the 
State  of  Maryland,  even  if  it  should  appear  that  said  sheriff 
unreasonably  omitted  or  neglected  to  exert  his  authority  to 
suppress  it 

4.  That  in  the  case  last  stated  the  sheriff  would  not  be  liable 
to  the  plaintiff  in  the  execution,  if  he  desisted  in  good  faith  from 
the  exertion  of  his  authority  at  the  instance  and  request  6f  said 
plaintiff,  while  in  the  hands  of  the  mob  from  an  apprehension  of 
greater  bodily  injury  if  an  effort  should  be  made  to  suppress  it. 
6  Barn.  &  Cress.  789,  Cook  and  others  i;.  Palmer;  8  Bam. 
&  Cress.  598 ;  7  Missouri,  586 ;  18  Ibid.  487. 

5.  That  however  true  it  may  be  as  a  general  proposition,  that 
the  sheriff  is  responsible  for  the  acts  and  omissions  of  his  deputy, 
yet  that  in  this  case  no  such  responsibility  exists,  because,  by  his 
declaration,  the  plaintiff  chargea  no  such  acts  or  omissions. 

6.  That  there  was  error  in  the  instruction  given  by  the  court 
below;  because  it  took  from  the  jury  the  inquiry  whether  the 
omission  of  the  sheriff  to  exert  his  authority  to  suppress  tlie  riot, 
was  unreasonable  or  otherwise. 

Mr.  Dobbin  and  Mr.  Johnson^  for  the  defendant  in  error,  made 
the  following  points,  viz : — 

1.  That  the  sheriff,  South,  was  virtuU  officii^  the  conservator 
of  the  peace  of  the  State.  Dalton  on  Sheriff,  26 ;  Com.  Dig. 
Sheriff,  C.  a,  C.  1,  C.  2 ;  2  Hawk,  P.  C.  c.  8,  §  4 ;  Cro.  Car.  27 ; 
8  Bac.  Abr.  689,  tit.  Sheriff,  L. 

2.  That,  as  sheriff,  he  was  responsible  for  the  acts  and  omis- 
sions of  his  deputies ;  and  that,  whether  so  or  not.  South,  the 
high  sheriff,  having  been  present  during  two  days  of  the  riot,  be- 
came responsible  for  all  omissions  of  his  official  duty  after  such 
presence.  Dalton,  176 ;  8  Bac.  Abr.  675 ;  2  McLean,  193 ;  6 
Shep.  277 ;  2  App.  98. 

8.  That  the  sheriff*s  official  bond,  which  is  here  the  subject  oi 
suit,  is  liable  for  every  failure  on  his  part  to  faithfully  execute 
his  office  of  sheriff  in  any  thing  appertaining  thereto,  and  that 
his  failure  to  protect  and  relieve  Pottle  was  a  breach  of  the  con- 
dition of  the  bond,  upon  which  a  right  of  action  accrued  to  Pottle 
^nst  the  sheriff  and  his  sureties.  1  Pet.  46 ;  12  Pick.  808 ;  6 
Wend.  454. 

4.  That  the  sheriff,  having  permitted  the  said  unlawful  duress 
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of  imprisonment  to  be  made  and  continued,  is  not  discharged  from 
liability  therefor  by  any  declaration  made  by  Pottle  during  such 
duress. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

In  this  case  a  verdict  was  rendered  for  the  plaintiff  in  the  court 
below,  and  the  defendant  moved,  in  arrest  of  judgment,  ^'  that 
the  matters  set  out  in  the  declaration  of  the  plaintiff  are  not  suf- 
ficient, in  law,  to  support  the  action."  If  it  be  found  that  the 
court  erred  in  overruling  this  motion  and  in  entering  judgment 
on  the  verdict,  a  consideration  of  the  other  points  raised  on  tlie 
trial  will  be  unnecessary. 

The  action  is  brought  on  the  official  bond  of  South,  as  sheriff 
of  Washington  county.  The  declaration  sets  forth  the  condition 
of  the  bond  at  length.  The  breach  alleged  is,  in  substance, 
*^  that  while  Pottle  was  engaged  about  his  lawful  business,  cer- 
tain evil-disposed  persons  came  about  him,  hindered  and  pre- 
vented* him,  threatened  his  life,  with  force  of  arms  demanded  of 
him  a  large  sum  of  money,  and  imprisoned  and  detained  him 
for  the  space  of  four  days,  and  until  he  paid  them  the  sum  of 
$2,500  for  his  enlargement." 

That  South,  the  sheriff,  being  present,  the  plaintiff,  Pottle, 
applied  to  him  for  protection,  and  requested  him  to  keep  the 
peace  of  the  State  of  Maryland,  he,  the  said  sheriff,  having  power 
and  authority  so  to  do.  That  the  sheriff  neglected  and  refused 
to  protect  and  defend  the  plaintiff,  and  to  keep  the  peace,  where- 
fore, it  is  charged,  ^'  the  sheriff  did  not  well  and  truly  execute  and 
perform  the  duties  required  of  him  by  the  laws  of  said  State  " ; 
and  thereby  the  said  writing  obligatory  became  forfeited,  and 
action  accrued  to  the  plaintiff. 

This  declaration  does  not  charge  the  sheriff  with  a  breach  of 
his  duty  in  the  execution  of  any  writ  or  process  in  which  Pottle, 
the  real  plaintiff  in  this  case,  was  personally  interested,  but  a 
neglect  or  refusal  to  preserve  the  public  peace,  in  consequence 
of  which  the  plaintiff  suffered  great  wrong  and  injury  from  the 
unlawful  violence  of  a  mob.  It  assumes  as  a  postulate,  that 
every  breach  or  neglect  of  a  public  duty  subjects  the  officer  to  a 
civil  suit  by  any  individual  who,  in  consequence  thereof,  has 
suffered  loss  or  injury ;  and  consequently,  that  the  sheriff  and 
his  sureties  are  liable  to  this  suit  on  his  bond,  because  he  has 
not  ^'  executed  and  performed  all  the  duties  required  of  and  im- 
posed on  him  by  the  laws  of  the  State." 

The  powers  and  duties  of  the  sheriff  are  usually  arranged 
under  four  distinct  classes:  — 

1.  In  his  judicial  capacity,  he  formerly  held  the  sheriff's 
tourn,  or  county  courts,  and  performed  other  functions  which 
need  not  be  enumerated. 
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2.  As  king's  bailiff,  he  seized  to  the  king's  use  all  escheats, 
forfeitures,  waifs,  wrecks,  estrays,  Jkc. 

8.  As  conservator  of  the  peace  in  his  county  or  bailiwick,  he 
is  the  representative  of  the  king,  or  sovereign  power  of  the  State 
for  that  purpose.  He  has  the  care  of  the  county,  and,  though 
forbidden  by  magna  charta  to  act  as  a  justice  of  the  peace  in 
trial  of  criminal  cases,  he  exercises  all  the  authority  of  that  office 
where  the  public  peace  was  concerned.  He  may  upon  view, 
without  writ  or  process,  commit  to  prison  all  persons  who  break 
the  peace  or  attempt  to  break  it ;  he  may  award  process  of  the 

Gace,  and  bind  any  one  in  recognizance  to  keep  it.  He  is 
und,  ex  officio^  to  pursue  and  take  all  traitors,  murderers,  fel- 
ons, and  other  misdoers,  and  commit  them  to  jail  for  safe  custody. 
For  these  purposes  he  may  command  the  pos$e  comiiatus  or  power 
of  the  country ;  and  this  summons,  every  one  over  the  age  of 
fifteen  years  is  boimd  to  obey,  under  pain  of  fine  and  imprison- 
ment 

4.  In  his  ministerial  capacity  he  is  bound  to  execute  all  pro- 
cesses issuing  from  the  courts  of  justice.  He  is  keeper  of  tha 
county  jail,  and  answerable  for  the  safe-keeping  of  prisoners. 
He  summons  and  returns  juries,  arrests,  imprisons,  and  executes 
the  sentence  of  the  court,  <fec.,  Ac.  1  Black.  Com.  848 ;  2  Hawk, 
P.  C.  C.  8,  §  4,  Ac,  Ac. 

Originally,  the  office  of  sheriff  could  be  held  by  none  but  men 
of  large  estate,  who  were  able  to  support  the  retinue  of  followers 
which  the  dignity  of  his  office  required,  and  to  answer  in  dama- 

i^es  to  those  who  were  injured  by  his  neglect  of  duty  in  the  per- 
brmance  of  his  ministerial  functions.  In  more  modern  times,  a 
bond  with  sureties  supplies  the  place  of  personal  wealth.  The 
object  of  these  bonds  is  security,  not  the  imposition  of  liabilities 
upon  tlie  sheriff,  to  which  he  was  not  subject  at  common  law. 
The  specific  enumeration  of  duties  in  the  bond  in  this  case  in- 
cludes none  but  those  that  are  classed  as  ministerial.  The  gen- 
eral expression,  in  conclusion,  should  be  construed  to  include 
only  such  other  duties  of  the  same  kind  as  were  not  specially 
enumerated.  To  ^title  a  citizen  to  sue  on  this  bond  to  his  own 
use,  he  must  show  such  a  default  as  would  entitle  him  to  recover 
against  the  sheriff  in  an  action  on  the  case.  Wlien  the  sheriff 
is  punishable  by  indictment  as  for  a  misdemeanor,  in  cases  of  a 
breach  of  some  public  duty,  his  sureties  are  not  bound  to  sufier 
in  his  place,  or  to  indemnify  individuals  for  the  consequences  of 
such  a  criminal  neglect. 

It  is  an  undisputed  principle  of  the  common  law,  that  for  a 
breach  of  a  public  duty,  an  officer  is  punishable  by  indictment ; 
but  where  he  acts  ministerially,  and  is  bound  to  render  certain 
services  to  individuals,  for  a  compensation  in  fees  or  salary,  he 
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is  liable  for  acts  of  misfeasance  or  non-feasance  to  the  party  who 
is  injured  by  them. 

The  powers  and  duties  of  conservator  of  the  peace  exercised 
by  the  sheriff  are  not  strictly  judicial ;  but  he  may  be  said  to  act 
as  the  chief  magistrate  of  his  county,  wielding  the  executive 
power  for  the  preservation  of  the  public  peace.  It  is  a  public 
duty,  for  neglect  of  which  he  is  amenable  to  the  public,  and  pun- 
ishable by  indictment  only. 

The  history  of  the  law  for  centuries  proves  this  to  be  the  case. 
Actions  against  the  sheriff  for  a  breach  of  his  ministerial  duties 
in  the  execution  of  process  are  to  be  found  in  almost  every  book 
of  reports.  But  no  instance  can  be  found  where  a  civil  action 
has  been  sustained  against  him  for  his  default  or  misbehavior 
as  conservator  of  the  peace  by  those  who  have  suffered  injury 
to  their  property  or  persons  through  the  violence  of  mobs,  riots, 
or  insurrections. 

In  the  case  of  Entick  v.  Carrington,  State  Trials,  vol.  19,  page 
1062,  Lord  Camden  remarks :  **  No  man  ever  heard  of  an  action 
against  a  conservator  of  thepeace,  as  such.'' 

The  case  of  Ashby  v.  Vfhite^  2  Lord  Raym.  938,  has  been 
often  quoted  to  show  that  a  sheriff  may  be  liable  to  a  civil  action 
where  he  has  acted  in  a  judicial  rather  than  a  ministerial  ca- 
pacity. This  was  an  action  brought  by  a  citizen  entitled  to  vote 
for  member  of  parliament,  against  the  sheriff  for  refusing  his  vote 
at  an  election.  Gould,  Justice,  thought  the  action  would  not 
lie,  because  the  sheriff  acted  as  a  judge.  Powis,  because,  though 
not  strictly  a  judge,  he  acted  quasi  judicially.  But  Holt,  G.  J., 
decided  that  the  action  would  lie :  1.  ^^  Because  the  plaintiff  had 
a  right  or  privilege.  2.  That,  by  the  act  of  the  officer,  he  was 
hindered  from  the  enjoyment  of  it."  8.  By  the  finding  of  the 
jury  the  act  was  done  maliciously.  The  later  cases  all  concur 
in  the  doctrine,  that  where  the  officer  is  held  liable  to  a  civil  ac- 
tion for  acts  not  simply  ministerial,  the  plaintiff  must  allege 
and  prove  each  of  these  propositions.  See  CuUen  v.  Morris,  2 
Starkie,  N.  P.  C. ;  Harman  v.  Tappenden,  1  East,  555,  &c.,  &c. 

The  declaration  in  the  case  before  us  is  clearly  not  within  the 
principles  of  these  decisions.  It  alleges  no  special  individual 
right,  privilege,  or  franchise  in  the  plaintiff,  from  the  enjoyment 
of  which  he  has  been  restrained  or  hindered  by  the  malicious  act 
of  the  sheriff ;  nor  does  it  charge  him  with  any  misfeasance  or 
non-feasance  in  his  ministerial  capacity,  in  the  execution  of  any 
process  in  which  the  plaintiff  was  concerned.  Consequently,  we 
are  of  opinion  that  the  declaration  sets  forth  no  sufficient  cause 
of  action. 

The  judgment  of  the  circuit  court  is  therefore  reversed. 
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The  Lafatette  Insurance  Gompant,  Plaintiff  in  Ebbob,  v. 
Matnabd  Fbenoh,  Edward  E.  Strong,  and  Thomas  B. 
Fine. 

Where  a  corporation  U  loed,  it  it  not  enonsh,  in  order  to  siTe  jnriedictiott,  to  say  thai 
the  corporation  is  a  citisen  of  tlie  State  where  the  soit  is  Drought.  Bat  an  aTcrment 
is  safiScient,  when  admitted  bj  a  demarrer,  that  the  corporation  was  created  by  the 
laws  of  the  State,  and  had  its  principal  place  of  bnsiness  there. 

Where  a  corporation,  chartered  by  the  State  of  Indiana,  was  allowed  by  a  law  of  Ohio 
to  transact  bosiness  in  the  latter  State  upon  the  condition  that  serrice  of  process  upon 
the  agent  of  the  corporetion  shonld  be  considered  as  service  noon  the  corporation 
itself,  a  lodgment  against  the  corporation,  obtained  by  means  or  snch  process,  o^riit 
to  have  been  received  in  Indiana  with  the  same  faith  and  credit  that  it  was  entitled 
to  in  Ohio. 

The  State  of  Ohio  had  a  right  to  impose  sndi  a  condition ;  and  when  the  company 
sent  its  agent  into  the  State,  it  most  be  presumed  to  have  assented  to  the  mie. 

If  the  judgment  was  recovered  in  Ohio  against  the  company  by  an  erroneous  nama^ 
but  the  suit  upon  the  Judgment  was  brought  in  Indiana  against  the  company  using 
its  chartered  name  correctly,  accompanied  with  an  averment  that  it  was  tiie  same 
company,  this  mistake  is  no  ground  of  error ;  it  could  only  be  taken  advantage  of 
by  a  plea  in  abatement^  hi  the  suit  in  which  Uie  first  Judgment  was  recovered. 

This  case  was  brought  up,  by  a  writ  of  orror,  from  the  circuit 
court  of  the  United  States  for  the  district  of  Indiana. 

In  1886,  the  legislature  of  Indiana  chartered  the  Lafayette 
Insurance  Company  with  the  usual  powers  of  a  company  to  in- 
sure against  fosses  by  fire.  Their  principal  office  or  place  of 
business  was  at  Lafayette,  in  Indiana,  but  they  also  had  an 
office  at  Cincinnati,  in  the  county  of  Hamilton  and  State  of 
Ohio.  At  the  latter  place  the  agent  issued  a  policy  to  the  de- 
fendants in  error,  to  insure  certain  property  against  fire,  which 
was  afterwards  consumed.  An  action  was  brought  upon  the 
policy  in  Ohio,  the  process  being  served  upon  the  agent,  and  a 
judgment  was  entered  against  the  company.  Upon  a  record  of 
this  judgment,  an  action  was  brought  in  the  circuit  court  of  the 
United  States,  in  Indiana,  and  judgment  again  entered  against 
the  company. 

Upon  the  trial  the  plaintiffs  offered  in  evidence  a  copy  of  the 
record  of  the  case,  as  tried  in  Ohio,  to  the  introduction  of  which 
the  defendant  objected  for  the  following  reasons,  namely :  — 

1.  Because  said  judgment  record  shows  and  evidences  a  judg- 
ment recovered  against  **  The  President,  Directors,  and  Company 
of  the  Lafayette  Insurance  Company,"  and  does  not  show  or  evi- 
dence the  recovery  of  a  judgment  against  this  defendant. 

2.  Because  said  judgment  record  does  not  show  or  evidence 
the  service  of  process  upon  tliis  defendant  as  required  by  law, 
nor  the  appearance  of  this  defendant  by  attorney,  or  otherwise 
in  said  action  or  suit  in  said  commercial  court,  and  that  said 
Judgment,  as  a  judgment,  is  therefore  a  nullity. 


DECEMBEB    TERM,  1855.  405 


The  Lafajette  Ins.  Co.  v,  French  et  al.  ^^ 

8.  Because  the  said  jadgment  record  does  not  evidence  the 
existence  or  rendition  of  a  jadgment  m  personam  against  said 
defendant. 

But  the  court  admitted  the  eyidence.  Some  of  the  counts  in 
the  declaration  being  upon  the  policy  as  well  as  tlie  record,  the 
plaintiffs  then  introduced  evidence  to  show  the  loss,  value,  <fec., 
of  the  property  insured.  Judgment  was  rendered  against  the 
defendants  for  92,817.11. 

It  was  argued  in  this  court  bj  lUr.  OiUett^  for  the  plaintiff  in 
error,  and  submitted  upon  a  printed  argument  by  Mr.  O,  S. 
Smithy  for  the  defendants. 

Pending  the  argument  a  copy  of  a  law  of  Ohio  was  produced 
(Ohio  (Jeneral  Laws,  vol.  45,  p.  17)  entitled  "  An  Act  to  author- 
ize suits  upon  contracts  of  insurance  to  be  brought  in  the  county 
in  which  the  contract  may  be  made/'  the  third  section  of  which 
provided  for  the  service  of  process,  as  in  this  case. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United  States 
for  the  district  of  Indiana,  in  an  action  of  debt  on  a  judgment 
recovered  in  the  commercial  court  of  Cincinnati,  in  the  State  of 
Ohio.  In  the  declaration,  the  plaintiffs  are  averred  to  be  citizens 
of  Ohio ;  and  they  ^^  complain  of  the  Lafayette  Insurance  Com- 
pany, a  citizen  of  the  State  of  Indiana."  This  averment  is  not 
sufficient  to  show  jurisdiction.  It  does  not  appear  from  it  that 
the  Lafayette  Insurance  Company  is  a  corporation ;  or,  if  it  be 
such,  by  the  law  of  what  State  it  was  created.  The  averment, 
that  the  company  is  a  citizen  of  the  State  of  Indiana,  can  have 
no  sensible  meaning  attached  to  it.  This  court  does  not  hold, 
that  either  a  voluntary  association  of  persons,  or  an  association 
into  a  body  politic,  created  by  law,  is  a  citizen  of  a  State  within 
the  meaning  of  the  constitution.  And,  therefore,  if  the  defective 
averment  in  the  declaration  had  not  been  otherwise  supplied,  the 
suit  must  have  been  dismissed.  But  the  plaintiff's  replication 
alleges  that  the  defendants  are  a  corporation,  created  under  the 
laws  of  the  State  of  Indiana,  having  its  principal  place  of  busi- 
ness in  that  State.  These  allegations  are  confessed  by  the  de- 
murrer ;  and  they  bring  the  case  within  the  decision  of  this  court 
in  Marshall  v.  The  Baltimore  and  Ohio  Bailroad  Company, 
16  How.  814,  and  the  previous  decisions  therein  referred  to. 

Upon  the  merits,  it  was  objected  that  the  judgment  declared 
on  was  rendered  by  the  commercial  court  of  Cincinnati,  without 
jurisdiction  over  the  person  sued ;  and  tlie  argument  was,  that 
as  this  corporation  was  created  by  a  law  of  the  State  of  Indiana, 
it  could  have  no  existence  out  of  that  State,  and,  consequently, 
could  not  be  sued  in  Ohio. 
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The  precise  facto  upon  which  this  objection  depends  are,  that 
this  corporation  was  created  by  a  law  of  the  State  of  Indiana, 
and  had  ite  principal  office  for  business  within  that  State.  It 
had  also  an  a«rent  authorized  to  contract  for  insurance  who  re- 
sided in  the  State  of  Ohio.  The  contract  on  which  the  judg- 
ment in  question  was  recovered  was  made  in  Ohio,  and  was  to 
be  there  performed ;  because  it  was  a  contract  with  the  citizens 
of  Ohio  to  insure  property  within  that  State.  A  statute  of  Ohio 
makes  special  provision  for  suite  against  foreign  corporations, 
founded  on  contracto  of  insurance  there  made  by  them  with  citi- 
zens of  that  State ;  and  one  of  ito  provisions  is,  that  service  of 
process  on  such  resident  agent  of  the  foreign  corporation  shall 
be  '^  as  effectual  as  though  the  same  were  served  on  the  princi- 
pal.'* 

The  question  is,  whether  a  judgment  recovered  in  Ohio  against 
the  Indiana  corporation,  upon  a  contract  made  by  that  corpora- 
tion in  Ohio  with  citizens  of  that  State  to  insure  property  there, 
after  the  law  above  mentioned  was  enacted, — service  of  process 
having  been  made  on  such  resident  agent,  —  is  a  judgment  enti- 
tied  to  the  same  faith  and  credit  in  the  State  of  Indiana  as  in 
the  State  of  Ohio,  under  the  constitution  and  laws  of  tiie  United 
States. 

No  question  has  been  made  that  this  judgment  would  be  held 
binding  in  the  State  of  Ohio,  and  would  there  be  satisfied  out 
of  any  property  of  the  defendanto  existing  in  that  State. 

The  act  of  May  26, 1790,  (1  State,  at  Lai^,  122,)  gives  to  a 
iudgment  rendered  in  any  Stete  such  faith  and  credit  as  it  had 
m  ttie  courte  of  the  State  where  it  was  recovered.  But  this 
provision,  though  general  in  ite  terms,  does  not  extend  to  judg^ 
mente  rendered  against  persons  not  amenable  to  the  jurisdiction 
rendering  the  judgmente.  D'Arcy  v.  Ketchum,  11  How.  165. 
And,  consequentiy,  notwithstanding  the  act  of  congress,  when- 
ever an  action  is  brought  in  one  Stete  on  a  judgment  recovered 
in  another,  it  is  not  enough  to  show  it  to  be  valid  in  the  Stete 
where  it  was  rendered ;  it  must  also  appear  that  the  defendant 
was  either  personally  within  the  jurisdiction  of  the  Stete,  or  had 
legal  notice  of  the  suit,  and  was  in  some  way  subject  to  ite  laws, 
so  as  to  be  bound  to  appear  and  contest  the  suit,  or  suffer  a  judg- 
ment by  default.  In  more  general  terms,  the  doctrine  of  this 
court,  as  well  as  of  the  courte  of  many  of  the  Stetes,  is,  that  this 
act  of  Congress  was  not  designed  to  displace  that  principle  of 
natural  justice  which  requires  a  person  to  have  notice  of  a  suit 
before  he  can  be  conclusively  bound  by  ito  result;  nor  those 
rules  of  public  law  which  protect  persons  and  property  within 
one  State  from  the  exercise  of  jurisdiction  over  them  by  an- 
other. 
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This  corporation,  existing  only  by  virtue  of  a  law  of  Indiana, 
cannot  be  deemed  to  pass  personally  beyond  the  limits  of  that 
State.  Bank  of  Augusta  t;.  Earle,  13  Pet.  519.  But  it  does  not 
necessarily  follow  that  a  valid  judgment  could  be  recovered 
against  it  only  in  that  State.  A  corporation  may  sue  in  a  for- 
eign state,  by  its  attorney  thero ;  and  if  it  fails  in  the  suit,  be 
subject  to  a  judgment  for  costs.  And  so  if  a  corporation,  though 
in  Indiana,  should  appoint  ftn  attorney  to  appear,  in  an  action 
brought  in  Ohio,  and  the  attorney  should  appear,  the  court  would 
have  jurisdiction  to  render  a  judgment,  in  all  respects  as  obliga- 
tory as  if  the  defendant  were  within  the  State.  The  inquiry  is, 
not  whether  the  defendant  was  personally  within  the  State,  but 
whether  he,  or  some  one  authorized  to  act  for  him  in  reference 
to  the  suit,  ])ad  notice  and  appeared ;  or,  if  he  did  not  appear, 
whether  he  was  bound  to  appear  or  suffer  a  judgment  by  de- 
fault. 

And  the  true  question  in  this  case  is,  whether  this  corporation 
had  such  notice  of  the  suit,  and  was  so  far  subject  to  the  juris- 
diction and  laws  of  Ohio,  that  it  was  bound  to  appear,  or  take 
the  consequences  of  non-appearance. 

A  corporation  created  by  Indiana  can  transact  business  in 
Ohio  only  with  the  consent,  express  or  implied,  of  the  latter 
State.  IS  Pet.  519.  This  consent  may  be  accompanied  by  such 
conditions  as  Ohio  may  think  fit  to  impose ;  and  these  conditions 
must  be  deemed  valid  and  effectual  by  other  States,  and  by  this 
court,  provided  they  are  not  repugnant  to  the  constitution  or 
laws  of  the  United  States,  or  inconsistent  with  those  rules  of 
public  law  which  secure  the  jurisdiction  and  authority  of  each 
State  from  encroachment  by  all  others,  or  that  principle  of  natu- 
ral justice  which  forbids  condemnation  without  opportunity  for 
defence. 

In  this  instance,  one  of  the  conditions  imposed  by  Ohio  was, 
in  effect,  that  the  agent  who  should  reside  in  Ohio  and  enter 
into  contracts  of  insurance  there  in  behalf  of  the  foreign  corpo- 
ration, should  also  be  deemed  its  agent  to  receive,  service  of  pro- 
Cess  in  suits  founded  on  such  contracts.  We  find  nothing  in 
this  provision  either  unreasonable  in  itself,  or  in  conflict  with  any 
principle  of  public  law.  It  cannot  be  deemed  unreasonable  that 
the  State  of  Ohio  should  endeavor  to  secure  to  its  citizens  a 
remedy,  in  their  domestic  forum,  upon  this  important  class  of 
contracts  made  and  to  be  performed  within  that  State,  and  fully 
subject  to  its  laws ;  nor  that  proper  means  should  be  used  to 
compel  foreign  corporations,  transacting  this  business  of  in- 
surance within  the  State,  for  their  benefit  and  profit,  to  answer 
^here  for  the  breach  of  their  contracts  of  insurance  there  made 
and  to  be  performed. 
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Nor  do  we  think  the  means  adopted  to  effect  this  object  are 
open  to  the  objection,  that  it  is  an  attempt  improperly  to  extend 
the  jurisdiction  of  the  State  beyond  its  own  limits  to  a  person  in 
another  State.  Process  can  be  served  on  a  corporation  only  by 
making  service  thereof  on  some  one  or  more  of  its  agents.  The 
law  may,  and  ordinarily  does,  designate  the  agent  or  officer  on 
whom  process  is  to  be  served.  For  the  purpose  of  receiving  such 
service,  and  being  bound  by  it,  the  borporation  is  identified  with 
such  agent  or  officer.  The  corporate  power  to  receive  and  act  on 
such  service,  so  far  as  to  make  it  known  to  tiie  corporation,  is 
thus  vested  in  such  officer  or  agent.  Now,  when  this  corporation 
sent  its  agent  into  Ohio,  with  authority  to  make  contracts  of  in- 
surance Uiere,  the  corporation  must  be  taken  to  assent  to  the 
condition  upon  which  alone  such  business  could  be  there  trans 
acted  by  them ;  that  condition  being,  that  an  agent,  to  make 
contracts,  should  ako  be  the  agent  of  the  corporation  to  receive 
service  of  process  in  suits  on  such  contracts ;  and,  in  legal  con- 
templation, the  appointment  of  such  an  agent  clothed  him  with 
power  to  receive  notice,  for  and  on  behalf  of  the  corporation,  as 
effectually  as  if  he  were  designated  in  the  charter  as  the  officer 
on  whom  process  was  to  be  served ;  or,  as  if  he  had  received  from 
the  president  and  directors  a  power  of  attorney  to  that  effect. 
The  process  was  served  within  the  limits  and  jurisdiction  of 
Ohio,  upon  a  person  qualified  by  law  to  represent  the  corporation 
there  in  respect  to  such  service ;  and  notice  to  him  was  notice  to 
the  corporation  which  he  there  represented,  and  for  whom  he 
was  empowered  to  take  notice. 

We  consider  this  foreign  corporation,  entering  into  contracts 
made  and  to  be  performed  in  Ohio,  was  under  an  obligation  to 
attend,  by  its  duly  authorized  attorney,  on  the  courts  of  that 
State,  in  suits  founded  on  such  contracts,  whereof  notice  should 
be  given  by  due  process  of  law,  served  on  the  agent  of  the  cor- 
poration resident  in  Ohio,  and  qualified  by  the  law  of  Ohio  and 
the  presumed  assent  of  the  corporation  to  receive  and  act  on  such 
notice ;  that  this  obligation  is  well  founded  in  policy  and  morals, 
and  not  inconsistent  with  any  principle  of  public  law ;  and  that 
when  so  sued  on  such  contracts  in  Ohio,  the  corporation  was 
personally  amenable  to  that  jurisdiction ;  and  we  hold  such  a 
judgment,  recovered  after  such  notice,  to  be  as  valid  as  if  the 
corporation  had  had  its  habitat  within  the  State ;  that  is,  entitled 
to  the  same  faith  and  credit  in  Indiana  as  in  Ohio,  under  the 
constitution  and  laws  of  the  United  States. 

We  limit  our  decision  to  the  case  of  a  corporation  acting  in  a 
State  foreign  to  its  creation,  under  a  law  of  that  State  which 
recognized  its  existence,  for  tlie  purposes  of  making  contracts 
there  and  being  sued  on  them,  through  notice  to  its  contracting 
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agents.  The  case  of  natural  persons,  and  of  other  foreign  cor- 
porations, is  attended  with  otiier  considerations,  which  might  or 
might  not  distinguish  it;  upon  this  we  give  no  opinion. 

This  decision  renders  it  unnecessary  to  consider  the  questions 
arising  under  the  counts  on  the  policy. 

It  was  objected  that  the  judgment  recovered  in  the  commercial 
court  was  against  *'  the  president,  directors,  and  company  of  the 
Lafayette  Insurance  Company,''  while  this  action  is  against  the 
^'  Lafayette  Insurance  Company  " ;  but  the  declaration  describes 
the  judgment  correctly,  and  then  avers  that  the  judgment  was 
recovered  against  the  defendants  by  that  other  name.  We  must 
assume  that  this  fact  was  proved ;  and  the  only  question  open 
here  is,  whether,  if  a  mistake  be  made  in  the  name  of  a  defend- 
ant, and  he  fails  to  plead  it  in  abatement ,  the  judgment  binds 
him,  though  called  by  t  wrong  name.  Of  this  we  have  no  doubt. 
Evidence  that  it  was  an  erroneous  name  of  the  same  person  must, 
therefore,  be  admissible ;  otherwise,  a  mistake  in  the  defendant's 
name,  instead  of  being  available  only  by  a  plea  in  abatement, 
would  render  a  judgment  wholly  inoperative. 

In  the  case  of  tiie  Medway  Cotton  Manufactory  v.  Adams, 
10  Mass.  360,  the  plaintiffs,  a  corporation,  declared  on  a  promis- 
sory note  made  to  Richardson,  Metcalf,  and  Co.,  and  averred 
tliat  the  maker  promised  the  corporation  by  that  name.  The 
defendant  demurred  to  the  declaration,  and  assigned,  in  argu- 
ment, the  same  cause  which  has  been  relied  on  at  the  bar  in  this 
case,  —  that  it  was  not  competent  to  prove  by  parol  evidence  that 
the  promisee  of  the  note  was  the  corporation,  the  name  not  being 
the  same.  The  court  held  otherwise,  and  overruled  the  demur- 
rer. 

A  similar  decision  was  made  in  an  action  of  debt  on  bond  by 
the  supreme  court  of  New  York,  in  the  case  of  New  York  African 
Society  v.  Varick  et  al.  18  Johns.  88.  See,  also,  InhabitantSi 
&c,  V.  String,  5  Halst.  828 ;  and  the  authorities  cited  in  the  cases 
in  New  York  and  Massachusetts. 

The  decision  of  the  circuit  court  is  affirmed. 

Mr.  Justice  CAMPBELL  dissented. 


Joshua  R.  Stanford,  Plaintiff  in  Ebbob,  v.  Clay  Tatlob. 

Where  an  imperfect  Spanish  title  to  land  in  Missouri  was  confirmed  hj  the  commii- 
sioners,  bat  the  claim  required  a  survey  to  ascertain  its  limits  and  bonndaries,  eri- 
dence  cannot  be  receivea  that  the  sarvey  was  errooeonslj  made,  by  showing  poa- 
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sMsion,  hj  the  ooafirmee,  of  land  in  a  diiik«nt  place  than  that  where  the  iorrej 
placed  his  land. 

This  case  was  brought  up,  by  writ  of  error,  from  the  circuit 
court  of  the  United  States  for  the  district  of  Missouri. 
The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Lawrence  and  Mr.  Johnson  for  the  plain- 
tiff in  error,  and  by  Mr.  Williams j  for  the  defendant. 

Mir.  Lawrence  made  the  following  points,  namely :  — 
This  survey  was  entirely  erroneous,  as  plaintiff  claims  and  of- 
fered to  show,  for  reasons : 

1.  That  the  location  was  such  that  it  did  not  include  the  pos- 
session as  required  by  the  commissioners'  certificate. 

2.  It  did  not  adjoin  Robert  in  any  way,  but  was  put  three 
arpens  west  of  it. 

8.  It  was  made  upon  the  grant  to  Mad.  Papin,  long  before  sur- 
veyed and  patented  to  her  representatives,  and  held  by  them. 

4.  It  was  in  violation  of  the  instructions  of  the  surveyor- 
generaL 

This  survey  was,  therefore,  void  in  every  respect  that  could  af- 
fect the  plaintiff's  rights  under  the  confirmation.  A  survey,  if 
necessary  at  all,  is  not  final  or  unalterable.  If  wrong,  it  may 
(most  certainly  should)  be  corrected  by  the  courts. 

Eittridge  v.  Landry,  2  Rob.,  Lou.  72;  Latiolais  t;.  Richard, 
6  Mar.  Lou.  (N.  S.)  218;  Fay  t;.  Chambers,  4  Lou.  An.  B. 
481. 

It  may  be  conceded  that  a  survey  by  a  government  officer, 
made  in  a  case  of  a  confirmation  for  land,  of  which  there  had 
been  no  possession,  and  which  is  undefined  and  floating,  should 
possess  something  of  the  nature  of  conclusiveness.  But  where 
there  has  been  possession,  and  that  possession  is  shown,  and  the 
land  confirmed  is  for  a  definite  location  "  conformable  "  to  that 
possession,  no  act  of  survey  ought  to  affect  the  rights  of  the  con- 
firmee. To  say  that  it  could,  would  be  to  place  every  man's 
titles  at  the  mercy  of  an  executive  officer. 

The  act  of  surveying  is  merely  ministerial  in  its  character, 
and  if  performed  in  open  violation  of  facts  and  law  —  as  it  was 
in  this  case  —  it  goes  for  naught,  and  should  be  disregarded 
entirely. 

The  true  effect  and  force  of  a  survey  is  properly  declared  in 
the  fourth  instruction  of  circuit  court  of  Missouri,  in  the  case  of 
West  t;.  Cochran,  when  it  is  stated  to  be  primA  fade  evidence 
of  its  conformity  to  the  confirmation.  The  strong  reason  why 
fliis  should  be  its  only  efiect  is,  that  it  is  made  the  duty  of  gov- 
ernment to  survey  the  land  of  a  confirmee,  and  to  so  survey  it 
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that  it  shall  agree  with  the  decision  of  the  board.     The  laud 
surveyed  should  be  the  same  as  that  possessed  originally. 

The  survey  is  intended  only  as  an  official  designation  of  the 
land  confirmed,  for  the  purpose  of  obtaining  patent  evidence  of 
title.  When  it  violates  the  description  in  the  concession,  and  is 
at  variance  with  the  decision  of  the  commissioners,  it  is  no 
survey ;  and  the  courts  should  at  once  proceed  to  correct  that 
which  the  executive  department  has  done  under  mistake,  and  in 
violation  of  a  right  confirmed  by  law.  This  case  diflers  from 
that  of  West  t;.  Cochran,  17  How.  403. 

In  that  case,  it  is  shown  by  the  record,  that  Brazeau  (through 
whom  the  plaintiff  claimed)  had  never  been  in  possession  of  the 
ground  claimed  by  him.  Nor  bad  he,  or  any  assignee  or  repre- 
sentative of  his,  ever  had  proper  registry  of  the  claim ;  nor  did 
any  one  come  before  the  board  of  commissioners  as  a  claimant 
under  the  act  of  1807. 

The  proofs  and  offers  of  proofs  by  plaintiff  made  out  a  good 
primd  facie  case  in  ejectment. 

Defendant  showed  no  title  in  himself,  and  plaintiff  ought  to 
have  been  allowed  to  show  the  erroneous  character  of  the  sur- 
veys produced  by  the  defendant.  9  Pot.  171 ;  10  lb.  326,  340  ; 
United  States  v.  Levy,  18  Pet.  88 ;  15  lb.  172  ;  16  lb.  146,  228 ; 
8  How.  296 ;  10  lb.  641 ;  11  lb.  115. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

The  plaintiff,  Stanford,  sued  Taylor  in  ejectment,  claiming 
title  to  the  land  in  dispute  under  a  concession  from  ^^  Don  Fran- 
cisco Cruzat,  lieutenant-governor,  dated  in  1786,  who  decreed  as 
follows :  — 

^^  In  view  of  what  is  set  forth  in  the  present  memorial,  pre- 
sented by  Angela  Ghovin,  widow  of  the  deceased  Miguel  Bolica, 
of  this  town  of  St.  Louis,  under  date  of  the  sixth  of  May  of  the 
current  year,  I  have  granted  to  her,  in  proprietary  title,  for  her, 
her  heirs,  and  others  who  may  represent  her  right,  forty  arpens 
front  of  land  upon  forty  in  depth,  along  the  river  called  De  los 
PadreSy  (Des  Pdres,)  from  the  north  to  the  south,  which  is 
bounded  on  the  one  side  by  the  lands  of  Louis  Robert,  and  on 
the  other  by  the  domain  of  the  king,''  &c. 

This  claim  was  confirmed  in  general  terms  to  Jean  F.  Perry, 
as  assignee,  by  the  board  of  commissioners  sitting  at  St.  Louis, 
in  1811,  for  1,600  arpens,  '^  situate  in  the  district  of  St.  Louis, 
on  the  River  Des  Pdres,"  and  ordered  to  be  surveyed  "  conforma- 
bly to  the  possession,  by  virtue  of  a  concession,  or  order  of  sur- 
yey^  from  Francis  Cruzat,  lieutenant-general." 

The  plaintiff  derives  title  under  Perry. 

The  survey  directed  to  be  made  by  the  board  of  commis- 
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sioners  was  not  executed  till  1884,  when  the  surveyor-general 
ordered  the  land  to  be  located  west  of  Louis  Robert's  tract,  and 
on  both  sides  of  the  River  Des  Pdres.  But  the  plaintiff  insists 
that  the  land  eranted  and  confirmed  adjoins  Kobert's  tract 
on  the  east,  and  that  the  location  is  so  plainly  apparent  on 
the  face  of  the  concession  as  not  to  require  a  survey ;  and,  fur- 
thermore, he  offered  to  show  by  proof  that  the  possession  of 
Perry,  the  confirmee,  was  part  of  a  tract  of  land  east  of  the  tract 
of  Louis  Robert,  of  seven  by  forty  arpens,  and  adjoining  it; 
and,  if  located  there,  would  include  the  premises  in  controversy. 
The  court  rejected  the  evidence  offered,  and  permitted  the  de- 
fendant to  give  in  evidence  the  oflicial  survey  of  the  tract  of 
1,600  arpens;  to  overcome  tlie  effect  of  which,  the  plaintiff 
offered  to  prove  that  the  oflicial  survey  was  improperly  made 
west  of  Robert's  tract,  and  not  adjoining  it ;  whereas  it  should 
have  been  made  east  of  the  same.  This  evidence  was  also 
rejected,  when  the  court  instructed  the  jury  as  follows :  **  The 
parties  agreeing  that  the  official  survey  of  confirmation,  under 
which  the  plaintiff  clisLims  the  laud  in  dispute,  does  not  include 
the  premises  sued  for,  the  jury  ought  to  find  for  the  defend- 
ant" 

To  the  reiection  of  the  parol  evidence,  and  to  the  charge  of 
the  court,  the  plaintiff  excepted. 

The  law  is  settled,  that  wliere  there  is  a  specific  tract  of  land 
confirmed  according  to  ascertained  boundaries,  the  confirmee 
takes  a  title  on  which  he  may  sue  in  ejectment.  The  case  of 
Bissell  V.  Penrose,  8  How.  817,  lays  down  the  true  rule. 

But  where  the  claim  has  no  certain  limits,  and  the  judgment 
of  confirmation  carries  along  with  it  the  condition  that  the  land 
shall  be  surveyed,  and  severed  from  the  public  domain  and  the 
lands  of  others,  then  it  is  not  open  to  controversy,  that  the  title 
attaches  to  no  land ;  nor  has  a  court  of  justice  any  authority  in 
law  to  ascertain  and  establish  its  boundaries,  this  being  reserved 
to  the  executive  department.  The  case  of  West  t^.  Cochran,  17 
How.  408,  need  only  be  referred  to  as  settling  this  point.  And 
the  question  here  is,  whether  the  concession  to  Perry  is  indefi- 
nite and  vague,  and  subject  to  be  located  at  different  places. 

It  is  to  be  forty  by  forty  arpens  in  extent ;  it  is  to  lie  along 
tlie  River  Des  Pdres,  from  the  north  to  the  south ;  and  to  be 
bounded  on  the  one  side  by  the  lands  of  Louis  Robert,  and  on 
the  other  by  the  domain  of  the  king.  On  which  side  of  Robert's 
land  it  is  to  lie  we  are  not  informed,  furtlier  than  Miat  it  is  to 
lie  along  the  river  from  north  to  south.  The  record  shows,  that 
if  surveyed  west  of  Robert's  tract,  the  forty  by  forty  arpens 
includes  the  River  Des  Pires ;  but,  if  surveyed  east  of  Robert's 
land,  it  will  not  include  the  river.     The  uncertainty  of  out- 
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boundary  in  this  instance  is  too  manifest,  in  our  opinion,  to  re- 
quire discussion  to  show  that  a  public  survey  is  required  to  attach 
tiie  concession  to  any  land. 


James  C.  Conyerse,  Administratob  of  Phiup  Greely,  de- 
ceased, Plaintiff  in  Error,  v.  Benjamin  Burgess,  Nathan 
B.  GiBBS,  AND  Benjamin  T.  Burgess,  Copartners,  under  the 
Firm  of  Benjamin  Burgess  and  Son. 

Where  merchant  appraiMrs  were  appointed,  under  the  tariff  acts  of  1S42  and  1S46, 
to  reTiew  the  decision  of  the  paUic  appraisers,  it  was  a  question  of  fact  for  the 
jnry  to  decide,  whether  the  examination  of  samples  drawn,  some  weeks  before  their 
appraisement,  was  a  substantial  compliance  ¥nth  the  law  which  required  them  to 
examine  one  package,  at  least,  of  every  ten  packages  of  goods,  wares,  and  mer- 
chandise. 

Being  a  question  of  fact  for  the  Jury,  eyidence  was  admissible  tending  to  show  that 
they  had  not  complied  with  the  law. 

The  protest  being  "that  the  goods  were  not  fairly  and  faithfully  examined  by  the  ap- 
praisers" was  a  sufficient  notice  of  the  erounds  upon  which  the  importers  contended 
that  the  appraisement  was  unlawful,  ft  was  not  necessary  to  set  forth,  specifically, 
the  reasons  upon  which  the  charge  was  founded. 

This  case  was  brought  up,  by  writ  of  error,  from  the  circuit 
court  of  the  United  States  for  the  district  of  Massachusetts. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  court.    It^ 
i^only  necessary  to  add  the  protest  and  evidence  offered  as  they 
were  stated  in  the  bill  of  exceptions,  namely :  — 

"  I  this  day  pay  to  Philip  Greely,  jr.,  collector  of  this  port,  on 
behalf  of  Messrs.  B.  Burgess  and  Sons,  the  sum  of  sixteen  hun- 
dred forty-three  dollars  and  ^^,  more  or  less,  claimed  by  him  as 
due  to  the  United  States  from  them,  on  merchandise  imported 
by  them  in  the  brig  Eliza  Burgess,  under  protest,  with  the  inten- 
tion of  reclaiming  the  same  or  any  part  thereof,  as  may  be  found 
to  have  been  illegally  paid  by  them.  Said  sum  is  claimed  by 
advance  of  value  on  the  merchandise  by  the  appraisers,  thereby 
increasing  the  duties  and  assessing  a  penalty,  —  all  of  which  we 
protest  against  on  the  ground  of  fair  valuation  in  the  invoice, 
and  that  the  goods  were  not  fairly  and  faithfully  examined  by 
the  appraisers. 

"N.  B.  GiBBS." 

The  plaintiffs  further  offered  to  prove,  under  said  protest,  that 
the  merchant  appraisers  did  not  examine  or  see  any  of  the  origi- 
ual  packages  of  the  merchandise  in  question,  and  only  saw  sam- 
ples which  had  been  taken  on  the  26th  of  April,  1850,  from  one 
in  ten  of  the  packages  described  ia  tb^  invoice,  and  that  such 
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samples,  so  drawn  and  exposed  to  the  air,  would  not  afibrd  a  fair 
criterion  by  which  to  judge  of  the  importation,  and  claimed  the 
right  to  go  behind  tlie  retiim  of  the  said  merchant  appraisers, 
on  the  ground  that  they  had  not  examined  the  sugars,  as  re- 
quired by  law,  and  to  put  it  as  a  question  of  fact  to  the  jury 
without  alleging  fraud. 

The  defendant  obiected  to  the  admission  of  such  evidence  to 
go  to  the  jury  in  the  absence  of  fraud  on  the  part  of  the  ap- 
praisers, and  claimed  that  their  decision  was  in  the  nature  of  an 
award,  and  final  under  the  statute,  and  not  open  under  this  pro- 
tost.  But  this  court  ruled  that  the  evidence  was  admissible,  and 
that  the  plaintiffs  might  go  to  the  jury  on  the  facts,  whether  the 
examination  made  by  the  merchant  appraisers  was,  in  substance 
and  effect,  equivalent  to  an  examination  of  one  package  in  ten 
of  the  importation,  and  if  it  was  not,  that  the  appraisement  was 
void.  Whereupon  the  counsel  for  the  defendant  did  then  and 
there  except  to  the  said  rulings  of  the  court,  and  thereupon  the 
jury  returned  a  verdict  for  the  plaintiffs  for  f  2,127.68. 

The  case  was  submitted,  on  printed  arguments,  by  Mr.  Ousk- 
tng^  (attorney-general,)  for  the  plaintiff  in  error,  and  Mr.  AndroSj 
for  the  defendants. 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court. 

The  intestate  of  the  plaintiff  is  charged  m  this  judgment  for 
an  excess  of  duties  collected  by  him  in  his  capacity  of  collector 
of  customs  at  the  port  of  Boston,  under  color  of  a  law  of  the 
United  Stetes. 

The  defeudaute  in  April,  1850,  imported  into  Boston  an  in- 
voice of  sugars  from  the  Island  of  Cuba,  and  made  entry  as  in 
case  of  goods  purchased,  by  the  production  of  the  invoice  and 
an  oatli  that  it  exhibited  a  just  and  faithful  account  of  the 
actual  cost  and  all  charges  thereon,  &o.  The  public  appraisers 
advanced  the  valuation  of  the  merchandise  couteined  in  the 
invoice  ten  per  cent  above  the  invoice  price,  and  made  their 
return  to  the  collector  accordingly,  the  14th  May,  1850.  From 
this  valuation  the  defendants  appealed,  and  mercliant  appraisers 
were  appointed  to  make  a  new  appraisement.  These  returned 
their  report  the  4th  June,  to  the  effect  that  the  sugars  could  not 
have  been  purchased  at  the  time  of  exportation  for  less  than 
the  sum  assessed  by  the  appraisers,  at  the  principal  markets  of 
Cuba. 

Duties  were  levied  according  to  this  appraisement,  and  also 

an  additional  duty  of  20  per  cent  under  the  8th  section  of  the 

ict  of  80th  July,  1846.     These  duties  were  paid  4th  June,  1850, 

mder  a  protest,  by  the  defendants,  with  the  declared  **  intention 
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of  reclaiming  the  same  or  any  part  thereof  as  may  be  found  to 
have  been  illegally  paid  by  them  ** ;  and  affirm  as  the  ground  of 
their  protest  the  '^  fair  yaluation  in  the  invoice,  and  that  the  goods 
were  not  fairly  and  faithfully  examined  by  the  appraisers/' 

Upon  the  trial  of  the  cause  the  importers  (defendants)  offered 
to  prove  that  the  merchant  appraisers  did  not  examine  nor  see 
any  of  the  original  packages  of  the  merchandise  in  question,  but 
only  saw  samples  which  had  been  taken  on  the  26th  April,  1850, 
from  one  in  ten  of  the  packages  described  in  the  invoice ;  and 
that  such  samples  so  drawn  and  exposed  to  the  air  would  not 
afford  a  true  criterion  by  which  to  judge  of  the  importation ;  and 
claimed  the  right  to  go  behind  the  return  of  the  said  merchant 
appraisers,  on  the  ground  that  they  had  not  examined  the  sugars 
as  required  by  law,  and  to  put  that  as  a  question  of  fact  to  the 
jury,  without  alleging  fraud. 

Tlie  collector  (plaintiff's  intestate)  objected  to  this  evidence, 
and  claimed  that  the  decision  of  the  appraisers  was  in  the  nature 
of  an  award,  and  final  under  the  statute,  and  not  open  under  this 
protest,  in  the  absence  of  fraud,  to  review. 

The  circuit  court  admitted  tliis  evidence,  and  decided  that  the 
importers  (defendants)  might  go  to  the  jury  on  the  facts,  whether 
the  examination  made  by  the  merchant  appraisers  was  in  sub- 
stance and  effect  equivalent  to  an  examination  of  one  package 
in  ten  of  the  importation,  and  if  it  was  not,  that  the  appraise- 
ment was  void. 

A  verdict  and  judgment  were  rendered  in  favor  of  the  im- 
porters, and  these  decisions  of  the  circuit  court  have  been  as- 
signed for  error  in  this  court. 

The  right  of  an  importer,  wlio  has  paid  money,  under  a  valid 
protest,  to  a  collector  of  the  customs,  for  duties  illegally  assessed, 
to  maintain  an  action  for  its  return  has  been  acknowledged  by 
congress  and  in  this  court.  5  Stats,  at  Large,  727,  c.  22 ;  Oreely 
V.  Thompson,  10  How.  225.  The  only  inquiries  in  such  an 
action  are,  whether  the  duties  have  been  legally  charged,  and 
does  the  protest  conform  to  the  act  of  congress  above  cited? 
The  ascertainment  of  the  value  of  imports,  upon  which  the  as- 
sessment of  duties  is  made,  is  confided  in  the  first  instance  to 
officers  of  the  government,  and,  in  the  case  of  dissatisfaction  of 
the  importer  with  their  assessment,  to  discreet  and  experienced 
merchants  familiar  with  the  character  and  value  of  the  goods 
in  question,  whose  decision  is  jBual,  provided  it  is  made  in  pur- 
suance of  law. 

They  are  required  by  all  reasonable  ways  or  means  in  their 
power  to  ascertain,  estimate,  and  appraise  ^^  the  true  and  actual 
market  value  and  wholesale  price  of  the  import,"  at  the  time 
and  place  or  places  specified  in  the  statutes,  ^*  any  invoice  or 
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affidavit  thereto  to  the  contrary  notwithstanding " ;  they  are 
authorized  *^to  call  before  them  and  examine  upon  oath  or 
affirmation  any  owner,  importer,  consignee,  or  other  person, 
touching  any  matter  or  thing  they  may  deem  material  in  ascer- 
taining the  true  market  value  or  wholesale  price  of  any  merchan- 
dise imported,  and  to  require  the  production,  on  oath  or  affirma- 
tion, of  any  letters,  accounts,  or  invoices  in  his  possession  relating 
to  the  same.'*  It  is  the  duty  of  the  collector  to  designate  on  the 
invoice  at  least  one  package  of  every  invoice,  and  one  package  at 
least  of  every  ten  packages  of  goods,  wares,  and  merchandise,  and 
a  greater  number,  should  he,  or  either  of  the  appraisers,  deem  it 
necessary,  to  be  opened,  examined,  and  appraised,  and  shall  order 
the  pacuge  or  packages  so  designated  to  the  public  stores  for 
examination.  5  Stats,  at  Large,  563-565,  §§  16, 17,  21.  The 
appraisers  take  an  oath  diligentiy  and  faithfully  to  examine  and 
inspect  such  goods,  wares,  and  merchandise  as  the  collector  may 
direct,  and  truly  to  report,  to  the  best  of  their  knowledge  and 
belief,  the  true  value  thereof.    8  Stats,  at  Large,  785,  §  16. 

These  acts  of  congress  provide  for  the  appointment,  regulate  the 
duties,  and  impose  the  limitations  on  the  authority  of  the  apprais- 
ers, and  determine  the  conditions  on  which  the  validity  of  their 
assessment  depends.  All  their  powers  are  derived  fi'om  these 
acts,  and  it  is  their  duty  to  observe  the  restrictions,  and  to  obey 
the  directions  they  contain.  In  the  present  instance,  there  was  a 
neglect  of  the  positive  mandate  *'  to  open,  examine,  and  appraise 
one  package  oi  every  invoice,  and  one  package,  at  least,  of  every 
ten  packages  of  goods,  wares,  and  merchandise";  and  the  jury 
have  found,  that  the  inquiry  they  made  was  not,  in  substance  nor 
in  effect,  an  equivalent  for  such  an  examination. 

We  are,  therefore,  of  the  opinion  that  the  importer  was  not  pre- 
cluded by  their  return  from  disputing  the  sufficiency  or  accuracy 
of  their  assessment  But  to  enable  the  importer  to  do  this,  he 
must,  before  making  payment  of  the  duties,  enter  ^^  a  protest,"  in 
writing,  signed  by  him,  setting  forth,  "  distinctiy  and  specifically, 
the  grounds  of  objection  "  to  the  payment  of  the  duties.  In  the 
present  instance  there  was  a  protest,  to  which  there  is  no  ob- 
jection, except  that  its  statement  was  not  sufficiendy  distinct 
and  specific.  The  ground  of  objection  stated  in  the  protest  is, 
^^  that  the  goods  were  not  fairly  and  faithfully  examined  by  the 
appraisers." 

And  the  proof  offered  was,  tiiat  the  appraisers  did  not  examine 
nor  see  any  of  the  original  packages  of  the  merchandise,  and 
only  saw  samples  which  had  been  taken  several  weeks  before,  and 
which  would  not  afford  a  true  criterion  by  which  to  judge  of  Uie 
importation. 

This  statute  was  designed  for  practical  use  by  men  engaged 
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in  active  commercial  pursuits,  and  was  intended  to  superinduce 
a  prompt  and  amicable  settlement  of  differences  between  the 
government  and  the  importer.  The  officers  of  tlie  government 
on  the  one  part,  and  the  importer  or  his  agent  on  the  other,  are 
brought  into  communication  and  intercourse  by  the  act  of  entry 
of  the  import,  and  opportunities  for  explanation  easily  occur  for 
every  difference  that  may  arise.  We  are  not,  therefore,  disposed 
to  exact  any  nice  precision,  nor  to  apply  any  strict  rule  of  con- 
struction upon  the  notices  required  under  this  statute.  It  is 
sufficient  if  the  importer  indicates  distinctly  and  definitely  the 
source  of  his  complaint,  and  his  design  to  make  it  the  founda* 
tion  for  a  claim  against  the  government. 

In  the  present  instance,  he  asserts  that  the  goods  were  not 
fairly  and  faithfully  examined  by  the  appraisers.  This,  we  think, 
was  sufficient,  without  disclosing  the  grounds  upon  which  he 
contended  that  the  appraisement  was  unfair  or  unfaithful. 

In  Jones  v.  Bird,  5  B.  <fe  A.  887,  which  arose  under  a  local  act 
of  parliament  relating  to  the  commissioners  of  sewers  for  West* 
minster,  which  provides  that  no  plaintiff  should  recover  in  any 
action  for  anything  done  under  certain  acts  of  parliament,  unless 
notice  was  given  to  the  defendants,  specifying  the  cause  of 
action,  Chief  Justice  Abbott  said :  ^'  I  think  the  notice  sufficient, 
and  that  it  ought  not  to  be  construed  with  great  strictness,  its 
object  being  merely  to  inform  the  defendant  substantially  of  the 
ground  of  the  complaint,  but  not  of  the  mode  or  manner  iu 
which  the  injury  has  been  sustained."  And  Justice  Bayley  said : 
**  A  notice  of  this  sort  does  not  require  the  same  precision  as  a 
declaration.  It  is  quite  sufficient  if  it  calls  the  attention  of  the 
defendants  to  the  general  nature  of  the  injury,  so  that  they  may 
go  to  the  premises  and  see  what  the  ground  of  complaint  is." 

Under  the  act  of  24  George  II.  c.  44,  which  required  a  notice 
to  justices  of  the  peace  which  should  contain,  ''  clearly  and 
explicitly,  the  course  of  action  which  the  party  hath,  or  claimeth 
to  have,"  the  court  of  exchequer  held  a  notice  sufficient,  although 
it  was  in  the  form  of  a  declaration,  and  comprised  not  only  the 
specific  complaint,  but  all  the  redundancy  and  general  averments 
which  the  experience  of  pleaders  has  led  them  tio  introduce  into 
that  description  of  pleadings,  ^^  for  it  could  not  have  misled  nor 
imposed  any  difficulty  on  the  defendants,  as  to  the  tender  of  the 
amends  they  might  have  thought  fit  to  make,  and  is,  therefore, 
sufficient."    Oimbert  v.  Coyney,  McClelland  &  Y.  469. 

These  authorities  disclose  a  sound  principle  of  interpretation 
in  regard  to  such  notices,  and  support  the  principle  we  have 
announced  in  respect  to  that  under  consideration. 

Upon  the  whole  case,  we  think  there  is  no  error  in  the  record, 
and  judgment  is  affirmed. 
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Mr.  Chief  Justice  TANEY,  Mr.  Justioe  DANIEL,  and  Mr. 
Justice  NELSON  dissented. 

Mr.  Chief  Justice  TANEY.  I  dissent  from  the  opinion  of  the 
court,  being  of  opinion  that  tlie  grounds  of  objection  are  not 
<<  distinctly  and  specifically  "  set  forth  in  the  protest,  within  tlie 
meaning  of  the  act  of  Congress,  and  that  the  protest  did  not 
apprise  the  collector  of  the  particular  objection  taken  at  Uie 
trial,  and  which  could  easily  have  been  removed  by  another 
appraisement  if  it  had  been  brought  to  the  notice  of  the  collector 
in  the  pootest. 

Mr.  Justice  DANIEL  and  Mr.  Justioe  NELSON  concurred 
with  the  Chief  Justioe. 


BiCHABD  C.  Stockton,  Appellant,  i;.  Jahbb  C.  Ford. 

In  the  caM  of  Stockton  o.  Ford,  reported  in  11  Howard,  232,  this  conrt  dedded  the 

following  propodtioni.  namelj :  — 
'^ Where  were  wee  a  jadgment  which  had  heen  recorded  under  the  laws  of.Loniiiann 

and  thus  made  eqairaient  to  a  mortgage  noon  the  proper^  of  the  debtor,  and  the 

!>Iaintiff  assigned  this  jndgment,  and  was  tnen  himself  sued  and  had  an  exocntioii 
ssued  against  him,  his  rights  under  this  recorded  judgment  could  not  be  sold  under 
this  execution,  because  he  had  previously  transferred  all  those  rights. 

'*  The  attorney  who  had  recoTersd  the  judgment  which  was  thus  reooTered  and  as- 
signed, and  who  stood  as  attorney  to  the  assignee,  was  not  at  liberty  to  purchase  il 
at  the  sale  on  execution,  for  his  own  benefit.  The  purchase  enured  lo  the  benefit 
of  the  client" 

And  in  the  report  of  the  ease  it  is  stated  at  page  284,  that  the  assignment  was  made, 
ifilsr  cUia,  to  cover  the  attorney's  fees  and  other  costs. 

The  court  now  decides, 

1.  That  the  present  plaintiff  being  the  same,  the  validity  of  the  assignment^  as  to  him, 
was  decided  in  the  former  case. 

2.  The  question,  under  the  assignment,  Ibr  attorney's  ftes  was  neoessarilv  involved, 
and  should  have  been  made  in  the  former  trial  The  former  suit,  theremre,  consii- 
tntes  a  bar  to  the  present. 

8.  llie  evidence  now  shows  that  no  censure  oonld  be  properly  attributed  to  the  attoiw 
ney  for  his  share  in  the  transaction. 

This  was  an  appeal  from  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Louisiana. 

A  full  history  of  the  transactions  which  led  to  the  dispute  is 
given  in  the  report  of  the  case  of  Stockton  r.  Ford,  11  How. 
282. 

It  was  submitted,  on  printed  arguments,  bj  Mr.  Slockton  and 
Mr.  Johnson^  for  appellant,  and  by  Mr.  Duncaiiy  for  appellee. 

The  arguments  were  so  connected  witli  the  facts  of  the  case, 
that  it  is  impossible  to  give  the  points  by  themselves. 
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Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Louisiana. 

The  bill  was  filed  by  the  plaintiff  to  charge  the  plantation  and 
slaves  of  the  defendant  with  a  judicial  mortgage,  originally  ob- 
tained by  one  Prior,  against  the  firm  of  N.  and  E.  Ford  and  Co. 
The  plaintiff  claims  an  interest  in  this  mortgage,  first,  by  pur- 
chase on  execution  against  Prior  ;  and  second,  by  a  trust  created 
in  the  assignment  of  the  same  by  Prior,  under  which  the  defend- 
ant derived  title  to  it.  The  bill  sets  out  the  sale  of  the  mort- 
gage and  purchase  by  the  plaintiff,  and  also  the  assignment  of 
the  same  by  Prior  to  Jones,  and  by  him  to  the  defendant.  The 
assignment  to  Jones  provided  for  the  payment  first  of  the 
attorney's  fees  and  all  other  costs  out  of  the  proceeds  of  the 
judgment,  and  the  balance  to  be  applied  to  the  debts  of  Prior 
for  which  Jones  was  responsible,  and  the  surplus,  if  any,  to  the 
assignor. 

The  plaintiff  prayed  that  the  defendant  might  be  decreed  to 
pay  the  attorney's  fees  and  costs  on  obtaining  the  judicial  mort- 
gage, according  to  the  condition  of  the  assignment ;  and,  also, 
any  balance  that  might  be  found  due  after  satisfying  the  debts 
for  which  Jones  was  responsible. 

The  defendant,  among  other  defences,  set  up  a  former  suit  in 
bar. 

A  previous  bill  had  been  filed  by  the  plaintiff  against  the  de« 
feudant,  seeking  to  foreclose  this  judicial  mortgage,  in  which 
the  same  title  as  in  this  case  under  the  execution  and  sale 
against  Prior  was  relied  on.  And  among  other  defences  to  that 
suit,  the  defendant  set  up  the  assignment  of  the  mortgage  by 
Prior  to  Jones  previous  to  the  said  sale  on  execution,  and  by 
Jones  to  the  defendant. 

This  right  of  the  plaintiff  to  the  judicial  mortgage  under  the 
sale  on  execution,  and  of  the  defendant  under  the  assignments, 
were  directly  involved  in  tliat  suit,  and  presented  the  principal 
questions  in  the  case.  The  validity  of  the  assignments  over  the 
claim  of  the  plaintiff  was  maintained  by  the  judgment  of  the 
court  below,  and  which  was  affirmed  on  appeal  to  this  court 
11  How.  232.  This  court,  after  a  full  examination  of  the 
pleadings  and  proof,  say,  **  that  in  any  view,  therefore,  that  can 
be  properly  taken  of  the  case,  the  plaintiff  has  shown  no  right 
or  interest  in  the  judicial  mortgage,  whicli  he  seeks  to  enforce 
against  the  plantation  and  slaves  in  question.  The  whole  in- 
terest is  in  the  defendant. 

The  court  also  observed,  *^  that  the  assignment  (to  Jones)  was 
made  upon^  full  consideration,  without  any  concealment,  or,  for 
aught  that  appears,  intent  to  hinder  and  delay  creditors ;  and 
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was  well  known  to  the  plaintiff  long  before  he  became  the  pur- 
chaser at  the  sheriff's  sale.  It  passed  the  legal  interest  in  the  ju- 
dicial mortgage  out  of  Prior,  and  Tested  it  in  Jones,  as  early  as 
the  12th  of  March,  1840,  and  we  are  wholly  unable  to  perceive 
any  ground  of  equity  in  the  plaintiff,  or  of  those  under  whom  he 
holds,  for  disturbing  it  through  a  judgment  against  the  assignor, 
rendered  nearly  two  years  afterwards.  The  sheriff^s  sale,  there- 
fore, could  not  operate  to  pass  any  interest  in  it  to  the  plaintiff." 
.  One  of  the  questions  now  sought  to  be  agitated  again  is  pre- 
cisely the  same  as  this  one  in  the  previous  suit;  namely,  the 
right  of  the  plaintiff  tQ  the  judicial  mortgage  under  the  execu- 
tioti  and  sale  against  Prior.  The  other  is  somewhat  varied ; 
namely,  the  equitable  right  or  interest  in  the  mortgage  of  the 
plaintiff,  as  the  attorney  of  Prior,  for  the  fees  and  costs  provided 
for  in  the  assignment  to  Jones.  But  this  question  was  properly 
involved  in  the  former  case,  and  might  have  been  there  raised 
and  determined.  The  neglect  of  the  plaintiff  to  avail  himself 
of  it,  even  if  it  were  tenable,  furnislies  no  reason  for  another 
litigation.  The  right  of  the  respective  parties  to  the  judicial 
mortgage  was  the  main  question  in  the  former  suit.  That  issue, 
of.  course,  involved  the  whole  or  any  partial  interest  in  the  mort- 
gage. We  are  satisfied,  therefore,  that  the  fbrmer  suit  const!* 
tutes  a  complete  bar  to  the  present. 

The  court,  in  the  former  suit,  also  expressed  the  opinion  that 
the  plaintiff  was  not  in  a  situation  to  maintain  his  claim  of  title 
to  the  mortgage  under  the  execution  and  sale  against  Prior ;  as 
it  appeared  in  that  case  that  he  was  the  attorney  of  Prior  in  the 
judicial  mortgage,  and  stood  in  that  relation  to  Jones  at  the 
time  of  the  purchase,  and,  for  aught  that  appears,  had  made  the 
purchase  without  his  knowledge  or  consent ;  and  that,  under 
such  circumstances,  the  purchase  would  enure  to  the  benefit  of 
the  client  and  those  holding  under  him. 

It  is  due  to  the  plaintiff  to  say,  that  the  evidence  in  this  case, 
explanatory  of  the  point  in  the  former,  shows  that  he  did  not 
stand  in  the  relation  of  attorney  to  Jones  at  the  time  of  the  sale ; 
or,  at  least,  had  no  reason  to  suppose  that  he  stood  in  that  rela- 
tion ;  and  that  no  just  ground  for  censure  exists  in  the  transac- 
tion against  him:  the  explanatory  evidence  has  fully  removed  it. 

We  tliink  the  decree  below  is  right,  and  should  be  afiSrmed. 
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The  Statb  of  Penmstlyania  t;.  The  Wheeuno  and  Belmont 

Bridge  Company  et  al. 

The  power  of  congress  to  regolate  oommeroe,  inelndes  the  regulation  of  intercourse 
ana  navigation,  and  conseoaently  the  power  to  determine  what  shall  or  shall  not 
be  deeoied,  in  jadsment  of  law,  an  obstmction  of  navigation. 

The  provisions  of  tie  act  of  congress  passed  August  31,  1852,  (10  Stats,  at  Large» 
112,)  in  its  6th  and  7th  sections  declaring  the  bridges  over  the  Ohio  River  at  Wheel- 
ing and  Bridgeport  to  be  la?rfnl  stmctnrss  at  their  Uien  heieht  and  position,  and 
requiring  the  officers  and  crews  of  vessels  navigating  the  Ohio  River  to  regulate 
their  vessels  so  as  not  to  interfere  with  the  elevation  and  construction  of  said  bridges, 
are  within  the  legitimate  exercise,  by  congress,  of  its  constitutional  power  to  regu- 
late commerce. 

The  said  sections  of  the  aforesaid  act  of  congress  are  not  invalid  bj  reason  of  the 
oompacti  in  respect  to  the  free  navigation  of  the  Ohio  River,  made  between  the 
States  of  Virginia  and  Kentucky,  with  the  sanction  of  congress  at  the  time  the  latter 
State  was  admitted  into  the  Union. 

Neither  are  they  in  conflict  with  the  provision  of  the  constitution  of  the  United  Statet 
providing  that  "  no  preference  shall  be  given  by  any  regulation  of  commerce  or 
revenue  to  the  ports  of  one  State  over  those  of  another." 

As  a  general  proposition  it  is  tme,  that  an  act  of  congress  cannot  annul  a  judgment 
of  the  supreme  court  of  the  United  States,  or  impair  the  rights  determined  thereby, 
especially  as  respects  adjudications  upon  the  pnvate  rights  of  parties ;  and  hence 
the  decree  of  this  court  heretofore  rendered  in  this  case,  so  far  as  it  respects  the  costs 
adjudged  to  the  complainant,  is  unaffected  by  the  act  of  congress  referred  to. 

But  that  portion  of  the  decree  of  this  court  at  the  May  term,  1852,  in  the  case  of  the 
State  01  Pennsylvania  v.  The  Wheeling  and  Belmont  Bridge  Company,  which  re* 
Uttes  to  the  abatement  of  the  bridge,  proceeded  upon  the  ground  that  the  bridge 
was  in  conflict  with  the  then  existing  regulations  of  commerce  by  congress,  and  was 
executory,  depending  upon  the  bridge  continuing  to  be  an  unlawful  obstruction  t* 
the  public  right  of  free  navigation ;  and  that  right  having  since  been  modified  by 
congress  in  the  exercise  of  its  constitutional  power  to  regulate  commerce  so  that 
the  bridge  is  no  longer  an  unlawful  obstruction,  the  decree  cannot  now  be  enforced. 

After  the  passage  of  the  act  of  congress  referred  to,  the  bridge  no  longer  being  an  un- 
lawful interference  with  a  public  rieht,  the  defendant's  authority  to  maintain  it,  in 
itt  then  position  and  height,  existed  from  the  moment  of  the  enactment ;  for  their 
authority  then  combined  the  concurrent  powers  of  both  governments,  state  and  fed- 
eral, and  if  these  are  not  sufiicient,  none  can  be  found  in  our  svstero. 

The  complainant's  motions  for  a  writ  of  assistance  to  execute  the  decree  of  the  27th 
of  May,  1852,  by  the  abatement  of  the  bridge  and  for  a  sequestration  against  the 
corporation  and  attachment  against  its  ofiicers  for  disobeying  said  decree  are  there- 
fore refused ;  and  the  motions  to  punish  the  contempt  of  Skt  corporation  and  itf 
officers  in  disobeying  the  injunction  granted  by  Mr.  Justice  Orier,  on  the  27th  of 
June,  1854,  are  also  overruled,  and  the  injunction  is  dissolved. 

The  decree  for  costs  being  unaffected  by  the  act  of  congress,  the  motion  for  taxation 
and  award  of  execution  for  their  collection  is  granted.  ^^^^y-^^^- 


This  case  was  one  of  original  jurisdiction  in  this  court,  upon  , 
the  equity  side ;  and  may  be  said  to  be  a  continuation  of  the^ 
suit  between  the  same  parties  reported  in  18  How.  518.  .f^ 

By  turning  to  that  case,  the  reader  will  perceive  that  at  pagei 
627,  a  day  was  given  to  the  plaintiffs  to  move  the  court  on  the  ] 
subject  of  the  decree.  It  is  now  proposed  to  continue  the  narra> ' 
tive  from  that  time.  /i/^  ^-^^ 

The  motion  made  by  the  complainant  and  the  motion  madc^" 
by  the  defendants  to  dismiss  the  suit,  need  not  be  particularly^ 
stated.  "*  • 

VOL.  XVIII.  86 
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In  the  summer  of  1854,  the  bridge  was  blown  down  by  a  yio- 
lent  storm,  and  the  company  were  preparing  to  rebuild  it  accord- 
ing to  the  original  plan,  when  the  next  step  in  the  history  of  the 
case  was  taken. 

On  the  26th  day  of  June,  1854,  in  vacation  of  the  supreme 
court,  the  State  of  Pennsylvania,  by  her  attorney-general  and 
her  counsel,  Edwin  M.  Stanton,  pursuant  to  previous  notice 
served  on  the  Wheeling  and  Belmont  Bridge  Company,  ap- 
peared before  the  Honorable  R.  C.  Orier,  one  of  the  justices 
of  the  supreme  court  of  the  United  States,  at  chambers,  and 
moved  for  an  injunction  as  prayed  for  in  a  supplemental  bill 
then  exhibited.  The  substance  and  object  of  the  bill  is  stated 
in  the  subjoined  order. 

On  hearing  the  bill  and  affidavits,  the  following  order  was 
made  and  injunction  granted. 

*^£i  the  Supreme  Oowrt  of  the  DkUed  SkUes. 

m 

Thb  State  of  Pennstlvania  1 

V.  S  In  Equity. 

Thb  WHEELma  and  Belmont  Bridqb  Oompant.  ) 

Before  the  Honorable  R.  C.  6RIEB,  one  of  the  judges  of  the 
supreme  court  of  the  United  States. 

^^  Whereas,  on  the  26th  day  of  June,  1854,  at  the  United 
States  court-room  in  the  city  of  Philadelphia,  the  State  of  Penn- 
sylvania, by  her  attorney-general  and  counsel,  exhibited  before 
me,  B.  C.  Orier,  one  of  the  justices  of  the  supreme  court  of  the 
United  States,  her  bill  of  complaint  in  equity  against  the  Wheel- 
ing and  Belmont  Bridga  Company,  setting  forth^,  among  other 
things,  that  the  said  Wheeling  and  Belmont  Bridge  Company 
is  about  to  erect  and  construct  a  bridge  over  and  across  the 
eastern  channel  of  the  Ohio  Rivei;  at  Wheeling,  between  Zane's 
Idand.  and  the  main  Virginia  shore,  at  a  less  elevation  tlian  is 
prescribed  by  the  decree  of  the  supreme  court  of  the  United 
States  heretofore  rendered  against  said  company  on  complaint 
of  said  State,  whereby  the  navigation  of  the  Ohio  River  by 
steamboats  of  the  largest  class  will  be  obstnicted,  to  the  injury 
of  the  said  State ;  and  in  the  vacation  of  the  supreme  court  the 
said  complainant  hath  applied  to  me  for  an  injunction  as  prayed 
for  in  said  bill  against'  the  said  Wheeling  and  Belmont  Bridge 
Company,  and  its  president,  managers,  officers,  engineers,  agents, 
contractors,  and  servants,  to  enjoin  them  from  erecting  and  con* 
structing  a  bridge  at  the  place  aforesaid  at  a  less  elevation  than 
is  prescribed  by  the  decree  aforesaid,  and  from  doing  any  act  or 
thmg  to  obstruct  the  navigation  of  the  Ohio  River,  as  prayed  in 
biU: 
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■  —  ■ ' 

^^  And  reasonable  notice  of  said  application  having  been  given 
unto  the  said  Wheeling  and  Belmont  Bridge  Company  to  ap- 
pear before  me,  to  resist  said  application,  and  the  proofs  and 
arguments  of  counsel  being  heard,  it  is  considered  and  adjud^d 
that  an  injunction,  as  prayed  for  in  the  said  bill,  be,  and  the  same 
is  hereby,  allowed.  And  it  is  ordered  that  the  writ  of  injunction 
of  the  United  States  of  America  be  forthwith  issued  by  the 
clerk  of  the  supreme  court  of  the  United  States,  under  the  seal 
of  the  said  court,  against  the  said  Wheeling  and  Belmont 
Bridge  Company,  its  president,  managers,  officers,  engineers, 
agents,  contractors,  and  servants,  and  all  persons  acting  by  their 
instigation,  authority,  or  procurement,  or  otherwise,  command- 
ing and  requiring  them,  and  every  of  them,  under  the  penalty 
of  the  law,  that  they  do  forthwith  and  absolutely  desist  and  ab- 
stain from  erecting  and  constructing,  or  causing  to  be  erected  or 
constructed,  any  bridge,  structure,  or  device,  in,  over,  or  across 
the  eastern  channel  of  the  Ohio  River,  at  Wheeling,  between 
Zane's  Island  and  the  main  Virginia  shore,  at  a  less  elevation 
than  is  prescribed  by  the  decree  aforesaid  of  the  supreme  court 
of  the  United  States  against  said  bridge  company,  entered  at 
the  adjourned  term  in  May,  1852,  and  from  stretching,  suspend- 
ing, or  placing,  or  causing  to  be  stretched,  suspended,  or  placed, 
any  iron  cables,  ropes,  wires,  or  chains,  or  any  timber,  structure, 
material,  or  thing  whatsoever,  in,  over,  or  across  the  said  chan- 
nel, at  a  less  elevation  than  is  prescribed  by  the  decree  aforesaid, 
and  from  keeping  and  maintaining  any  cable,  rope,  wire,  chain, 
timber,  or  thing  whatsoever,  suspended  in,  over,  or  across  the 
said  channel,  at  a  less  elevation  than  is  prescribed  by  the  decree 
aforesaid,  and  from  doing,  or  causing  to  be  done,  any  act  or  thing 
to  obstruct  the  free  navigation  of  said  channel  of  the  Ohio 
River." 

^*  It  is  ordered  that  tlie  marshal  of  the  District  of  Columbia  do 
forthwith  serve  said  writ." 

And  the  clerk  of  the  supreme  court  of  the  United  States  is 
directed  to  file  the  bill  of  complainant  on  which  the  aforesaid 
application  and  allowance  are  made,  and  enter  this  order  and 
issue  the  writ  of  injunction  above  allowed ;  and  also,  that  he  issue 
the  writ  of  subpoena  in  chancery,  to  be  served  by  said  marshal, 
requiring  said  Wheeling  and  Belmont  Bridge  Company  to  ap- 
pear, plead,  answer,  or  demur  to  said  bill  within  ninety  days 
from  the  service  of  said  writ. 

Given  under  my  hand,  at  Philadelphia,  this  26th  day  of  June, 
1854.  R.  C.  Orier, 

Associaie  Justice  Sup.  Court  U.  S. 

The  preceding  order  having  been  filed  in  the  office  of  the  dork 
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of  the  supreme  court  on  the  27th  day  of  June,  a  writ  of  injuno- 
tion,  with  a  certified  copy  of  the  decree  of  the  supreme  court, 
entered  at  May  term,  1852,  annexed  thereto,  was  issued  and  de- 
livered to  the  marshal  of  tlie  District  of  Columbia,  as  follows :  — 

Thb  United  States  op  Amebica. 

Ill  the  Supreme  Court  of  the  United  l^ates^  ss. 

The  President  of  the  United  States  of  America,  to  the  Wheel- 
ing and  Belmont  Bridge  Company,  its  president,  managers, 
officers,*  engineers,  agents,  contractors,  and  servants,  and  to 
each  and  every  of  them,  and  to  all  persons  whomsoever, 
greeting : 

Whereas,  the  State  of  Pennsylvania  hath  made  applicatiott 
before  the  Honorable  R.  C.  Grier,  one  of  the  justices  of  the 
supreme  court  of  the  United  States,  for  an  injunction  as  prayed 
for  in  her  bill  of  complaint  exhibited  before  said  justice,  and 
filed  in  the  supreme  court  of  the  United  States : 

And  whereas,  upon  hearing  of  said  application,  the  following 
order  was  made :  — 

rin  the  injunction,  the  preceding  order  was  recited.] 

We,  therefore,  having  regard  to  the  matter  aforesaid,  do 
strictly  enjoin  and  command  the  said  Wheeling  and  Belmont 
Bridge  Company,  its  president,  managers,  officers,  engineers, 
agents,  contractors,  and  servants,  and  all  persons  acting  by  their 
instigation,  authority,  advice,  procurement,  or  otherwise,  to  ob- 
serve and  obey  the  aforesaid  order  and  injunction. 

Hereof  fail  not,  under  the  full  penalty  of  the  law  thence  en- 
suing. 

mtness  the  Honorable  Roger  B.  Taney,  chief  justice  of  the 
supreme  oourt  of  the  United  States,  this  28th  day  of  June,  A.  D. 
1854. 

Attest,  Wm.  Thomas  Cabboll, 

Clerk  of  the  Supreme  Oourt  of  the  United  States. 

The  writs  of  injunction  being  served  upon  the  company  by 
leaving  a  copy  at  its  office  and  with  its  president  and  secretary, 
and  abo  upon  the  managers  of  the  company,  tiiey  proceeded  to 
erect  the  bridge  notwithstending  the  injunction,  and  it  was  com- 
pleted in  November. 

At  December  term,  1854,  the  complainant,  by  her  counsel, 
having  given  previous  notice  to  the  company,  filed  a  motion  for 
a  sequestration  against  the  company,  for  a  contempt  of  court 
in  disobeying  the  injunction,  and  a  motion  for  an  attachment 
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against  the  officers  personally  for  their  contempt  in  disobeying 
the  injunction.    The  motions  were  as  follows :  — 

Motion  for  Sequestration, 

And  now,  to  wit,  at  the  December  term,  1854,  comes  the 
State  of  Pennsylvania,  by  her  attorney-general,  and  moves  the 
court  to  order  and  direct  a  writ  to  be  issued  against  the  Wheel- 
ing and  Belmont  Bridge  Company,  to  sequestrate  its  estate,  real, 
personal,  and  mixed,  and  the  rents,  issues,  and  profits  thereof, 
its  privileges  and  franchises,  goods,  chattels,  rights,  credits, 
moneys,  and  effects,  for  a  contempt  of  court,  by  breach  of  and 
disobedience  to  the  lawful  writ,  proceiss,  ordere,  decree,  and  com- 
mands of  the  supreme  court  of  the  United  States. 

The  breaches  and  disobedience  to  said  writ,  process,  orders, 
decree,  and  commands  aforesaid  are  stated  and  charged  specifi- 
cally as  follows :  — 

1.  That  after  service  upon  the  Wheeling  and  Belmont 
Bridge  Company,  by  the  marshal  of  the  District  of  Columbia, 
of  a  copy  of  a  writ  of  injunction  issued  out  of  said  court,  pur- 
suant to  an  order  of  allowance  made  on  the  26th  day  of  June, 
1854,  by  the  Honorable  B.  C.  Grier,  one  of  the  judges  of  the 
said  supreme  court,  the  said  company  have  disobeyed  said  writ 
of  injunction,  and  are  engaged  in  doing  and  performing  acts, 
and  have  caused  and  procured  acts  to  be  done,  in  disobedience 
of  said  injunction  and  of  the  process  and  authority  of  said 
court. 

2.  That  after  service  upon  said  company  by  the  marshal 
aforesaid,  of  a  copy  of  the  decree  entered  by  said  supreme  court ' 
at  the  adjourned  term  of  May,  1852,  in  the  case  of  The  State  of 
Pennsylvania  v.  The  Wheeling  and  Belmont  Bridge  Company 
and  others,  said  company  have  disobeyed  said  decree. 

8.  That  since  the  service  of  the  writ  of  injunction  and  decree 
as  aforesaid  upon  said  company,  said  company  have  stretched, 
suspended,  and  placed,  and  caused  and  procured  to  be  stretched, 
suspended,  and  placed,  iron  cables,  ropes,  wires,  or  chains,  over 
and  across  the  eastern  channel  of  the  Ohio  River,  between  Zane's 
Island  and  the  main  Virginia  shore,  at  Wheeling,  in  disobedi- 
ence of  said  injunction ;  and  have  erected  and  constructed,  and 
are  engaged  in  erecting  and  constructing,  and  in  causing  and 
procuring  to  be  erected  and  constructed,  a  bridge  over  and  across 
the  said  channel,  at  a  less  elevation  than  is  prescribed  by  the 
said  decree  of  the  supreme  court  of  the  United  States,  entered 
as  aforesaid,  at  the  adjourned  term  of  May,  1852,  and  in  diso- 
bedience of  said  writ  of  injunction ;  and  have  kept  and  main- 
tained, and  are  keeping  and  maintaining,  cables,  wires,  chains, 
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timbers,  and  planks  suspended  in,  over,  and  across  the  said  chan- 
nel, at  a  less  elevation  than  is  prescribed  by  tiie  decree  afore- 
said. 

4.  That  since  the  service  of  said  writ  and  decree  as  afore- 
said, the  said  company  have  obstructed  the  free  navigation  of 
the  said  channel  of  the  Ohio  River,  and  have  caused  and  pro- 
cured the  same  to  be  obstructed,  and  are  now  keeping  the  same 
obstructed,  in  breach  and  disobedience  of  said  writ  of  injunc- 
tion and  decree.  F.  W.  Huoheb, 

AUomey-  Oeneral  of  Pennsylvania. 

Motion  for  AUackmenL 

And  now,  to  wit,  at  the  December  term,  1854,  comes  the  State 
of  Pennsylvania,  by  her  attorney-general,  and  moves  the  court 
for  an  order  that  Charles  Ellet,  Jr.,  James  Baker,  and  E.  H.  Bits- 
hugh  stand  committed  to  the  jail  of  the  District  of  Columbia, 
for  a  contempt  of  court,  by  breach  of  and  disobedience  to  the 
lawful  Writ,  process,  order,  decree,  and  commands  of  the  supreme 
court  of  the  United  States. 

[The  breaches  set  out  were  the  same  as  above.] 

A  motion  for  a  writ  of  assistance  to  execute  the  decree  of  this 
court  made  in  May,  1852,  was  also  filed,  praying  the  court  to 
order  and  direct  such  a  writ  to  the  marshal  of  the  District  of 
Columbia* 

A  motion  was  also  made  for  an  award  of  execution  for  the 
costs  decreed  in  May,  1852. 

The  defendants  appeared  by  their  counsel,  and  resisted  the 
foregoing  motions  nnder  the  6th  and  7th  sections  of  the  act  of 
congress,  (10  Stat,  at  Large,  112,)  entitled 

**  An  act  making  appropriations  for  the  service  of  The  Post- 
Office  Department  during  the  fiscal  year  ending  the  thirtieth 
of  June,  one  thousand  eight  hundred  and  fifty-three,  and  for 
other  purposes. 

Sec.  6.  And  be  it  further  enacted  that  the  bridges  across 
the  Ohio  River  at  Wheeling,  in  the  State  of  Virginia,  and  at 
Bridgeport,  in  the  State'  of  Ohio,  abutting  on  Zane's  Island,  in 
said  river,  are  hereby  declared  to  be  lawful  structures,  in  their 
present  position  and  elevation,  and  shall  be  so  held  and  taken  to 
be,  anything  in  any  law  or  laws  of  the  United  States  to  the 
contrary  notwithstanding. 

Sbc.  7.  And  be  it  fiirther  enacted,  that  the  said  bridges  are 
declared  to  be  and  are  established  postrroads  for  the  passage  of 
the  mails  of  the  United  States,  and  that  the  Wheeling  and  Bel- 
mont Bridge  Company  are  authorized  to  have  and  maintain  their 
said  bridges  at  their  present  site  and  elevation,  and  the  officers 
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and  crews  of  all  vessels  and  boats  navigating  said  river  are  re- 
quired to  regulate  the  use  of  their  said  vesseb  and  boats,  and  of 
any  pipes  or  chimneys  belonging  thereto,  so  as  not  to  interfere 
with  the  elevation  and  construction  of  said  bridges. 

Tlie  defendants  also  moved  to  dissolve  the  injunction  granted 
by  Mr.  Justice  Grier. 

At  December  term,  1854,  these  several  motions  came  on  to  be 
heard,  and  were  argued  by  Mr.  Edwin  M.  Stanton^  for  the  State 
of  Pennsylvania  and  by  Mr,  Johnson  and  Mr.  Charles  M.  Russelij 
for  the  defendants. 

Mr.  Stanton^  for  the  complainant,  made  the  following  points, 
viz. :  — 

1.  That  at  the  date  of  the  passage  of  the  act  of  congress  legal- 
izing the  Wheeling  Bridge,  the  State  of  Pennsylvania  had  by 
the  judgment  of  the  supreme  court  of  the  United  States,  ^'  a  just 
and  legal  right  to  ]iave  the  navigation  of  the  Ohio  River  made 
free  by  the  removal  of  the  bridge,  or  by  its  alteration,"  in  con- 
formity with  the  decree  entered  in  May,  1852. 

2.  That  this  right  is  not  taken  away  by  congress  declaring  the 
bridge  to  be  a  ^^  lawful  structure,"  because  congress  has  no  judi- 
cial authority  to  review  or  reverse  the  judgment  of  the  supreme 
coui*t,  and  such  declaration  is  not  within  the  scope  of  the  legis- 
lative authority  of  congress. 

8.  It  is  not  taken  away  by  the  bridge  being  '^  established  as  a 
post-road,"  because  under  the  power  to  establish  post-roads,  con- 
gress has  no  authority  to  construct  or  maintain  a  road  within  a 
State  to  the  injury  of  private  property  or  individual  right. 

4.  It  is  not  taken  away  by  the  requirements  of  the  act  impos- 
ing on  vessels  the  duty  '^  not  to  interfere  with  the  construction 
and  elevation  of  the  bridge,"  because  those  requirements  are  im- 
posed for  an  object  not  intrusted  to  the  general  government,  nor 
in  execution  of  its  commercial  power ;  and  they  operate  to  tax 
the  exports  of  a  State,  and  give  a  preference  by  a  regulation  of 
commerce  to  the  ports  of  one  State,  over  the  ports  of  another. 

5.  It  could  not  be  taken  away  by  any  power  of  congress  with- 
out just  compensation,  and  none  is  rendered. 

6.  It  was  the  duty  of  the  defendants  to  obey  the  command  of 
the  court,  by  removing  or  altering  their  bridge  as  required  by  the 
decree ;  and  for  their  disobedience,  tliey  are  in  contempt,  and 
they  are  in  further  contempt  by  rebuilding  the  bridge  in  defiance 
of  the  decree,  and  of  the  injunction  issued  on  the  27th  of  June, 
1854,  and  should  be  dealt  with  accordingly  by  sequestration  and 
attachment. 

7.  The  decree  of  the  court  remains  now  in  force,  and  tho  com- 
plainant is  entitled  to  have  it  executed  by  writ  of  assistance  and 
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to  have  process  to  compel  the  payment  of  the  costs  awarded 
by  the  decree. 

The  counsel  for  the  defendants  made  the  following  points,  vis. : 

I.  On  the  motion  to  dissolve  the  injunction. 

1.  The  injunction  was  awarded  without  ^^  reasonable  noUce 
of  die  time  and  place ''  of  the  application.  Act  of  March  2, 
1798, §  6. 

2.  It  was  awarded  by  a  judge  of  a  different  circuit  from  that 
in  which  it  was  to  operate,    mws  U.  S.  Courts,  p.  84,  note. 

8.  It  was  awarded  without  requiring  bond  and  security  to  in* 
demnify  the  defendant. 

4.  It  was  awarded  on  a  bill  filed  either  to  carry  on  the  pro- 
ceedings in  a  pending  suit,  or  to  carry  into  effect  a  decree  made 
in  a  former  suit ;  and  this  bill  does  not  lie,  nor  is  it  in  proper  form 
for  either  purpose.  Story's  Eq.  Plead.  §  852,  429 ;  Adams  v. 
Dowdings,  2  Madd,  58. 

5.  Congress  has  legalized  the  Wheeling  Bridge ;  act  of  Aa 
gust  81, 1852 ;  and  had  constitutional  power  to  legalize  it.  See 
the  opinions  formerly  delivered  in  the  Wheeling  Bridge  case. 
Tlie  act  may  be  sustained  under  the  power  to  regulate  com- 
merce ;  Gibbons  v.  Ogden,  9  Wheat  1 ;  United  States  v.  Coombs^ 
12  Pet.  72,  (op.  78;)  or  under  the  power  to  establish  post- 
roads  ;  or  under  both  pqwers.  And  this,  notwithstanding  the 
compact  between  Virginia  and  Kentucky ;  Pollard's  Lessee  v. 
Hagam,  8  How.  212,  (op.  229,  230;)  Tlie  Society  for  propagat- 
ing tlie  Gospel  v.  Wheeler,  2  Gallis,  C.  C.  R.  138 ;  Evans  v. 
Easton,  1  Pet.  C.  0.  B.  822.  But  that  compact  does  not 
apply. 

6.  A  motion  was  offered  to  make  absolute  the  decree  in  said 
bill  mentioned,  and  was  dismissed  by  this  court  for  want  of  pros- 
ecution on  the  15th  day  of  December,  1858. 

II.  Against  the  motion  for  the  writ  of  assistance. 
The  same  authorities  as  above  and  hereafter  cited. 

III.  Against  motions  for  attachment  and  sequestration. 

1.  The  evidence  offered  does  not  show  that  the  parties  have 
been  guilty  of  contempt. 

2.  The  injunction  was,  and  is  a  nullity,  because  awarded  with- 
out notice,  without  requiring  bond,  and  by  a  judge  having  no 
jurisdiction. 

8.  The  injunction  was  not  regularly  issued,  or  served  by  proper 
officers. 

4.  The  injunction  did  not  point  out  the  duties  it  required  of 
the  defendants  witli  adequate  certainty.  In  effect  it  commanded 
the  defendants  to  observe  the  requirements  of  a  decree  wliich 
** required"  noUiing  such  as  the  order  of  injunction  vaguely 
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seemed  to  assume  tliat  it  did  acquire.  That  decree  was  on  its 
face  interlocutory  and  left  open  the  questions  which  the  injunc- 
tion may  assume  to  have  been  decided.  Birchett  v.  Boilings,  5 
Munf.  442. 

5.  The  court  has  no  power  to  inflict  summary  punishment  for 
disobedience  to  any  mere  order  of  a  judge  at  chambers.  Such 
disobedience  can  only  be  punished,  if  at  all,  by  indictment.  Act 
of  1881,  c.  99,  4  Stats,  at  Large,  487. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

The  motion  in  this  case  is  founded  upon  a  bill  filed  to  carry 
into  execution  a  decree  of  the  court,  rendered  against  the  de- 
fendants at  the  adjourned  term  in  May,  1852,  which  decree  de- 
clared the  bridge  erected  by  them  across  the  Ohio  River,  between 
Wheeling  and  Zane's  Island,  to  be  an  obstruction  of  the  free 
navigation  of  the  said  river,  and  thereby  occasioned  a  special 
damage  to  the  plaintiff,  for  which  there  was  not  an  adequate 
remedy  at  law,  and  directed  that  the  obstruction  be  removed, 
either  by  elevating  the  bridge  to  a  height  designated,  or  by 
abatement. 

Since  the  rendition  of  this  decree,  and  on  the  31st  August, 
1852,  an  act  of  congress  has  been  passed  as  follows :  '^  That  the 
bridges  across  the  Ohio  River  at  Wheeling,  in  the  State  of  Vir- 
ginia, and  at  Bridgeport,  in  the  State  of  Ohio,  abutting  on 
Zane's  Island,  in  said  river,  are  hereby  declared  to  be  lawful 
structures  in  their  present  positions  and  elevations,  and  shall  be 
so  held  and  taken  to  be,  anything  in  the  law  or  laws  of  the 
United  States  to  the  contrary  notwithstanding." 

And  further :  ^^  That  the  said  bridges  be  declared  to  be  and  are 
established  post-roads  for  the  passage  of  the  mails  of  the  United 
States,  and  that  the  Wheeling  and  Belmont  Bridge  Company 
are  authorized  to  have  and  maintain  their  bridges  at  their  present 
site  and  elevation  ;  and  the  officers  and  crews  of  all  vessels  and 
boats  navigating  said  river  are  required  to  regulate  the  use  of 
their  said  vessels,  and  of  any  pipes  or  chimneys  belonging  thereto, 
so  as  not  to  interfere  with  the  elevation  and  construction  of  said 
bridges." 

The  defendants  rely  upon  this  act  of  congress  as  furnishing 
authority  for  the  continuance  of  the  bridge  as  constructed,  and 
as  superseding  the  effect  and  operation  of  the  decree  of  the  court 
previously  rendered,  declaring  it  an  obstruction  to  the  naviga- 
tion. 

On  the  part  of  the  plaintiff,  it  is  insisted  that  the  act  is  uncon- 
stitutional and  void,  which  raises  the  principal  question  in  the 
case. 

In  order  to  a  proper  understanding  of  this  question  it  is  ma- 
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terial  to  recur  to  the  ground  and  principles  upon  which  the  ma- 
jority of  the  court  proceeded  in  rendering  the  decree  now  sought 
to  be  enforced. 

The  bridge  had  been  constructed  under  an  act  of  the  logis* 
lature  of  the  State  of  Virginia ;  and  it  was  admitted  that  act 
conferred  full  authority  upon  the  defendants  for  tiie  erection, 
subject  only  to  the  power  of  congress  in  the  regulation  of  com* 
merce.  It  was  claimed,  however,  that  congress  had  acted  upon 
the  subject  and  had  regulated  the  navigation  of  the  Ohio  River, 
and  had  thereby  secured  to  the  public,  by  virtue  of  its  authority, 
tlie  free  and  unobstructed  use  of  the  same ;  and  that  the  erec- 
tion of  the  bridge,  so  far  as  it  interfered  with  the  enjoyment  of 
this  use,  was  inconsistent  witli  and  in  violation  of  the  acts  of 
congress,  and  destructive  of  tlie  right  derived  under  them ;  and 
that,  to  the  extent  of  this  interference  with  the  free  navigation 
of  the  river,  the  act  of  the  legislature  of  Virginia  afforded  no 
authority  or  justification.  It  was  in  conflict  with  the  acts  of 
congress,  which  were  the  paramount  law. 

This  being  the  view  of  the  case  taken  by  a  majority  of  the 
court,  they  found  no  difficulty  in  arriving  at  the  conclusion,  that 
the  obstruction  of  the  navigation  of  the  river,  by  the  bridge,  was 
a  violation  of  the  right  secured  to  the  public  by  the  constitution 
and  laws  of  congress,  nor  in  applying  the  appropriate  remedy  in 
behalf  of  the  plaintiff.  The  ground  and  principles  upon  which 
the  court  proceeded  will  be  found  reported  in  13  How.  518. 

Since,  however,  the  rendition  of  this  decree,  the  acts  of  con- 
gress, already  referred  to,  have  been  passed,  by  which  the  bridge 
is  made  a  post-road  for  the  passage  of  the  mails  of  tlie  United 
States,  and  the  defendants  are  authorized  to  have  and  maintain 
it  at  its  present  site  and  elevation,  and  requiring  all  persons 
navigating  the  river  to  regulate  such  navigation  so  as  not  to  in- 
terfere with  it. 

So  far,  therefore,  as  this  bridge  created  an  obstruction  to  the 
free  navigation  of  the  river,  in  view  of  the  previous  acts  of  con- 
gress, they  are  to  be  i-egarded  as  modified  by  this  subsequent 
legislation ;  and,  although  it  still  may  be  an  obstruction  in  fact, 
is  not  so  in  the  contemplation  of  law.  We  have  already  said, 
and  the  principle  is  undoubted,  that  the  act  of  the  legislature  of 
Vii^nia  conferred  full  authority  to  erect  and  maintain  the  bridge, 
subject  to  the  exercise  of  the  power  of  congress  to  regulate  the 
navigation  of  the  river.  That  body  having  in  the  exercise  of  this 
power,  regulated  the  navigation  consistent  with  its  preservation 
and  continuation,  the  autliority  to  maintain  it  would  seem  to  be 
complete.  That  authority  combines  the  concurrent  powers  of 
both  governments,  state  and  federal,  which,  if  not  sufficient, 
certainly  none  can  be  found  in  our  system  of  government. 
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We  do  uot  enter  upon  the  qaestiou,  whether  or  not  congress 
possess  the  power,  under  ilie  authority  in  the  constitution,  *'  to 
establish  post-o£Sces  and  post-roads,"  to  legalize  this  bridge ;  for, 
conceding  that  no  such  powers  can  be  derived  from  this  clause, 
it  must  be  admitted  that  it  is,  at  least,  necessarily  included  in  the 
power  conferred  to  regulate  commerce  among  the  several  States. 
The  regulation  of  commerce  includes  intercourse  and  naviga- 
tion, and,  of  course,  the  power  to  determine  what  s^hall  or  shall 
uot  be  deemed  in  judgment  of  law  an  obstruction  to  navigation  ; 
and  that  power,  as  we  have  seen,  has  been  exercised  consistent 
with  the  continuance  of  the  bridge. 

But  it  is  urged,  that  the  act  of  congress  cannot  have  the  effect 
and  operation  to  annul  the  judgment  of  the  court  already  ren- 
dered, or  the  rights  determined  thereby  in  favor  of  the  plaintiff. 
This,  as  a  general  proposition,  is  certainly  not  to  be  denied, 
especially  as  it  respects  adjudication  upon  the  private  rights  of 
parties.  When  they  have  passed  into  judgment  the  right  bo- 
comes  absolute,  and  it  is  the  duty  of  the  court  to  enforce  it. 

The  case  before  us,  however,  is  distinguishable  from  this  class 
of  cases,  so  far  as  it  respects  that  portion  of  the  decree  directing 
the  abatement  of  the  bridge.  Its  interference  with  the  free 
navigation  of  the  river  constituted  an  obstruction  of  a  public 
right  secured  by  acts  of  congress. 

But,  although  this  right  of  navigation  be  a  public  right  com- 
mon to  all,  yet,  a  private  party  sustaining  special  damage  by 
the  obstruction  may,  as  has  been  held  in  this  case,  maintain  an 
action  at  law  against  the  party  creating  it,  to  recover  his  dam- 
ages ;  or,  to  prevent  irreparable  injury,  file  a  bill  in  chancery  for 
the  purpose  of  removing  the  obstruction.  In  both  cases,  the 
private  right  to  damages,  or  to  the  removal,  arises  out  of  the 
unlawful  interference  with  the  enjoyment  of  the  public  right, 
which,  as  we  have  seen,  is  under  the  regulation  of  congress. 
Now,  we  agree,  if  the  remedy  in  this  case  had  been  an  action 
at  law,  and  a  judgment  rendered  in  favor  of  the  plaintiff  for 
damages,  the  right  to  these  would  have  passed  beyond  the  reach 
of  the  power  of  congress.  It  would  have  depended,  not  upon 
the  public  right  of  the  free  navigation  of  the  river,  but  upon  the 
judgment  of  the  court.  The  deci*ee  before  us,  so  far  as  it 
respect  the  costs  adjudged,  stands  upon  the  same  principles, 
and  is  unaffected  by  the  subsequent  law.  But  that  part  of  the 
decree,  directing  the  abatement  of  the  obstruction,  is  executory, 
a  continuing  decree,  which  requires  not  only  the  removal  of  the 
bridge,  but  enjoins  the  defendants  against  any  reconstruction 
or  continuance.  Now,  whether  it  is  a  future  existing  or  contin- 
uing obstruction  depends  upon  the  question  whether  or  not  it 
interferes  with  the  right  of  navigation.     If,  in  the  mean  timCy 
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since  the  decree,  this  right  has  been  modified  by  the  competent 
authority,  so  that  the  bridge  is  no  longer  an  unlawful  obstruction, 
it  is  quite  plain  the  decree  of  the  court  cannot  be  enforced. 
There  is  no  longer  any  interference  with  the  enjoyment  of  the 
public  right  inconsistent  with  law,  no  more  than  there  wotdd  be 
where  the  plaintiff  himself  had  consented  to  it,  after  the  rendi- 
tion of  the  decree.  Suppose  the  decree  had  been  executed,  and 
after  that  the  passage  of  the  law  in  question,  can  it  be  doubted 
but  that  the  defendants  would  have  had  a  right  to  reconstruct 
it  7  And  is  it  not  equally  clear  that  the  right  to  maintain  it,  if 
not  abated,  existed  from  the  moment  of  the  enactment  ? 

A  class  of  cases  that  have  frequently  occurred  in  the  state 
courts  contain  principles  analogous  to  those  involyed  in  the  pres- 
ent case.  The  purely  intemtd  streams  of  a  State  which  are 
navigable  belong  to  the  riparian  owners  to  the  Uiread  of  the 
stream,  and,  as  such,  they  have  a  right  to  use  the  waters  and 
bed  beneath,  for  their  own  private  emolument,  subject  only  to 
the  public  right  of  navigation.  They  may  construct  wharves  or 
dams  or  canfds  for  the  purpose  of  subjecting  the  stream  to  the 
various  uses  to  which  it  may  be  applied,  subject  to  this  public 
easement.  But,  if  these  structures  materially  interfere  with  the 
public  right,  the  obstruction  may  be  removed  or  abated  as  a 
public  nuisance. 

In  respect  to  tliese  purely  internal  streams  of  a  State,  the 
public  right  of  navigation  is  exclusively  under  the  control  and 
regulation  of  the  state  legislature ;  and  in  cases  where  these 
erections  or  obstructions  to  the  navigation  are  constructed  under 
a  law  of  tlie  State,  or  sanctioned  by  legislative  authority,  they 
are  neither  a  public  nuisance  subject  to  abatement,  nor  is  the 
individual  who  may  have  sustained  special  damage  from  their 
interference  with  tlie  public  use  entitled  to  any  remedy  for  his 
loss.  So  far  as  the  public  use  of  the  stream  is  concerned,  the 
legislature  having  the  power  to  control  and  regulate  it,  the  statute 
authorizing  the  structure,  though  it  may  be  a  real  impediment 
to  the  navigation,  makes  it  lawful.  5  Wend.  448,  449 ;  15  lb. 
118 ;  17  T.  R.  196  ;  20  lb.  90, 101 ;  6  Cow.  165. 

It  is  also  urged  that  this  act  of  congress  is  void,  for  the  rea- 
son that  it  is  inconsistent  with  the  compact  between  the  States 
of  Virginia  and  Kentucky,  at  the  time  of  the  admission  of  the 
latter  into  the  Union,  by  which  it  was  agreed,  ^'  that  the  use  and 
navigation  of  the  river  Ohio,  so  far  as  the  territory  of  the  pro- 
posed, or  the  territory  that  shall  remain  within  the  limits  of  this 
commonwealth,  lies  thereon,  shall  be  free  and  common  to  the 
citizens  of  the  United  States,"  and  which  compact  was  assented 
to  by  congress  at  the  time  of  the  admission  of  Uie  State. 

This  court  held,  in  the  case  of  Green  ct  al.  v.  Biddle,  2  Wheat. 
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1,  that  an  act  of  the  legislature  of  Kentucky  in  contravention  of 
the  compact  was  null  and  void,  within  the  provision  of  the  con- 
stitution forbidding  a  State  to  pass  anj  law  impairing  the  obli- 
gation of  contracts.  But  that  is  not  the  question  here.  The 
question  here  is,  whether  or  not  the  compact  can  operate  as  a 
restriction  upon  the  power  of  congress  under  the  constitution  to 
regulate  commerce  among  the  several  States  ?  Clearly  not. 
Otherwise  congress  and  two  States  would  possess  the  power  to 
modify  and  alter  the  constitution  itself. 

This  is  so  plain  that  it  is  unnecessary  to  pursue  the  argument 
further.  But  we  may  refer  to  the  case  of  Wilson  v.  Mason, 
1  Cranch,  88,  92,  where  it  was  held  that  this  compact,  which 
stipulated  that  rights  acquired  under  the  commonwealth  of  Vir- 
ginia shall  be  decided  according  to  the  then  existing  laws,  could 
not  deprive  congress  of  the  power  to  regulate  the  appellate  juris- 
diction of  this  court,  and  prevent  a  review  where  none  was  given 
in  the  state  law  existing  at  the  time  of  the  compact.  Again,  it 
is  insisted  that  the  act  of  congress  is  void,  as  being  inconsistent 
with  the  clause  in  the  ninth  section  of  article  first  of  the  consti- 
tution, which  declares  that  "no  preference  shall  be  given  by  any 
regulation  of  commerce  or  revenue  to  the  ports  of  one  State  over 
those  of  another ;  nor  shall  vessels  bound  to  or  from  one  State 
be  obliged  to  enter,  clear,  or  pay  duties  in  another." 

It  is  urged  that  the  interruption  of  the  navigation  of  the  steam- 
boats engaged  in  commerce  and  conveyance  of  passengers  upon 
the  Ohio  River  at  Wheeling  from  the  erection  of  the  bridge,  and 
the  delay  and  expense  arising  therefrom,  virtually  operate  to  give 
a  preference  to  this  port  over  that  of  Pittsburg ;  that  the  vessels 
to  and  from  Pittsburg  navigating  the  Ohio  and  Mississippi 
rivers  are  not  only  subjected  to  this  delay  and  expense  in  the 
course  of  the  voyage,  but  that  the  obstruction  will  necessarily 
have  the  effect  to  stop  the  trade  and  business  at  Wheeling,  or 
divert  the  same  in  some  other  direction  or  channel  of  commerce. 
Conceding  all  this  to  be  true,  a  majority  of  the  court  are  of  opin- 
ion that  the  act  of  congress  is  not  inconsistent  witli  the  clause 
of  the  constitution  referred  to  —  in  other  words,  that  is  not  giving 
a  preference  to  the  ports  of  one  State  over  those  of  another, 
within  the  true  meaning  of  that  provision.  There  are  many  acts 
of  congress  passed  in  the  exercise  of  this  power  to  regulate  com- 
merce, providing  for  a  special  advantage  to  the  port  or  ports 
of  one  State,  and  which  very  advantage  may  incidentally  oper- 
ate to  the  prejudice  of  the  ports  in  a  neighboring  State,  which 
have  never  been  supposed  to  conflict  with  this  limitation  upon 
its  power.  The  improvement  of  rivers  and  harbors,  the  erection 
of  light-houses,  and  other  facilities  of  commerce,  may  be  referred 
to  as  examples.     It  will  not  do  to  say  that  the  exercise  of  an 
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admitted  power  of  cougress  conferred  by  the  constitution  is  to 
be  withheld,  if  it  appears,  or  can  be  shown,  that  the  effect  and 
operation  of  the  law  may  incidentally  extend  beyond  the  limita- 
tion of  the  power.  Upon  any  such  interpretation,  the  principal 
object  of  the  framers  of  the  instrument  in  conferring  the  power 
would  be  sacrificed  to  the  subordinate  consequences  resulting 
from  its  exercise.  These  consequences  and  incidents  are  very 
proper  considerations  to  be  urged  upon  congress  for  the  purpose 
of  dissuading  that  body  from  its  exercise,  but  afford  no  ground 
for  denying  the  power  itself,  or  the  right  to  exercise  it. 

The  court  are  also  of  opinion  that,  according  to  the  true  ex- 
position of  this  prohibition  upon  the  power  of  congress,  the  law 
in  question  cannot  be  regarded  as  in  conflict  with  it. 

The  propositions  originally  introduced  into  the  convention, 
from  which  this  clause  in  the  constitution  was  derived,  declared 
that  congress  shall  not  have  power  to  compel  vessels  belong- 
ing to  citizens  or  foreigners  to  enter  or  pay  duties  or  imposts  in 
any  other  State  than  that  to  which  they  were  bound,  nor  to  clear 
from  any  other  than  that  in  which  their  cargoes  wore  laden. 
Nor  shall  any  privilege  or  immunity  be  granted  to  any  vessels 
on  entering  or  clearing  out,  or  paying  duties  or  imposts,  in  one 
State  in  preference  to  another.  Also,  that  congress  shall  not  have 
power  to  fix  or  establish  the  particular  ports  for  collecting  the 
duties  or  imposts  in  any  State,  unless  the  State  should  neglect 
to  fix  them  upon  notice.  I  give- merely  the  substance  of  the 
several  propositions. 

Luther  Martin,  in  his  letter  to  the  legislature  of  Maryland, 
says  that  these  propositions  were  introduced  into  the  convention 
by  the  Maryland  delegation ;  and  that  without  tiiem,  he  observes, 
it  would  have  been  in  the  power  of  congress  to  compel  ships 
sailing  in  or  out  of  the  Chesapeake  to  clear  or  enter  at  Norfolk, 
or  some  port  in  Virginia — a  regulation  that  would  be  injurious 
to  the  commerce  of  Maryland.  It  appears  also,  from  the  reports 
of  the  convention,  that  several  of  the  delegates  from  that  State 
expressed  apprehensions  that  under  the  power  to  regulate  com- 
merce congress  might  favor  ports  of  particular  States,  by  requir- 
ing vessels  destined  to  other  States  to  enter  and  clear  at  the 
ports  of  the  favored  ones,  as  a  vessel  bound  for  Baltimore  to 
enter  and  clear  at  Norfolk 

These  several  propositions  finally  took  the  form  of  the  clause  m 
question,  namely :  If  o  preference  shall  be  given  by  any  regula- 
tion of  commerce  or  revenue  to  the  ports  of  one  State  over  those 
of  another ;  nor  shall  vessels  bound  to  or  from  one  State  be 
obliged  to  enter  or  clear  or  pay  duties  in  another.'*  1  Elliot's 
Deb.  266,  270,  279,  280,  811,  876 ;  5  lb.  478,  488,  502,  546. 

The  power  to  establish  their  ports  of  entry  and  clearance  by 
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the  States  was  given  up,  and  left  to  congress.  But  the  rights 
of  the  States  were  secured,  by  the  exemption  of  vessels  from  the 
necessity  of  entering  or  paying  duties  in  the  ports  of  any  State 
other  tlian  that  to  which  they  were  bound,  or  to  obtain  a  clear- 
ance from  any  port  other  than  at  the  home  port,  or  that  from 
which  they  sfuled.  And,  also,  by  the  provision  that  no  prefer- 
ence should  be  given,  by  any  regulation  of  commerce  or  revenue, 
to  the  ports  of  one  State  over  those  of  another.  So  far  as  the 
regulation  of  revenue  is  concerned,  the  prohibition  in  the  clause 
does  not  seem  to  have  been  very  important,  as,  in  a  previous 
section,  (8,)  it  was  declared,  that  ^'  all  duties,  imposts,  and  ex- 
cises shall  be  uniform  throughout  the  United  States " ;  and,  as 
to  a  preference  by  a  regulation  of  commerce,  the  history  of  the 
provision,  as  well  as  its  language,  looks  to  a  prohibition  against 
granting  privileges  or  immunities  to  vessels  entering  or  clearing 
from  the  ports  of  one  State  over  those  of  another.  That  these 
privileges  and  immunities,  whatever  they  may  be  in  the  judg- 
ment of  congress,  shall  be  common  and  equal  in  all  the  ports  of 
the  several  States.  Thus  much  is  undoubtedly  embraced  in  the 
prohibition ;  and  it  may,  certainly,  also  embrace  any  other  de- 
scription of  legislation  looking  to  a  direct  privilege  or  preference 
of  the  ports  of  any  particular  State  over  those  of  another.  In- 
deed, the  clause,  in  terms,  seems  to  import  a  prohibition  against 
some  positive  legislation  by  congress  to  this  effect,  and  not 
against  any  incidental  advantages  that  might  possibly  result 
from  the  legislation  of  congress  upon  other  subjects  connected 
with  commerce,  and  confessedly  within  its  power. 

Besides,  it  is  a  mistake  to  assume  that  congress  is  forbidden 
to  give  a  preference  to  a  port  in  one  State  over  a  port  in  another. 
Such  preference  is  given  in  every  instance  where  it  makes  a  port 
in  one  State  a  port  of  entry,  and  refuses  to  make  another  port 
in  another  State  a  port  of  entry.  No  greater  preference,  in  one 
sense,  can  be  more  directiy  given  than  in  this  way  ;  and  yet,  the 
power  of  congress  to  give  such  preference  has  never  been  ques- 
tioned. Nor  can  it  be  without  asserting  that  the  moment  con- 
gress makes  a  port  in  one  State  a  port  of  entry,  it  is  bound,  at 
the  same  time,  to  make  all  other  ports  in  all  other  States  ports 
of  entry.  The  truth  seems  to  be,  that  what  is  forbidden  is,  not 
discrimination  between  individual  ports  within  the  same  or  differ- 
ent States,  but  discrimination  between  States ;  and  if  so,  in  order 
to  bring  this  case  within  the  prohibition,  it  is  necessary  to  show, 
not  merely  discrimination  between  Pittsburg  and  Wheeling,  but 
discrimination  between  the  ports  of  Virginia  and  tliose  of  Penn- 
sylvania. 

Upon  the  whole,  without  pursuing  the  examination  ftirthcr, 
our  conclusion  is,  tljat,  so  far  as  respects  that  portion  of  the  de- 
cree which  directs  the  alteration  or  ^Jjatoment  of  the  bridge,  if 
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cannot  be  carried  into  execution  since  the  act  of  congress  which 
regulates  the  navigation  of  the  Ohio  River,  consistent  with  the 
existence  and  continuance  of  the  bridge ;  and  that  this  part  of 
the  motion,  in  behalf  of  the  plaintiff,  must  be  denied.  But 
that,  so  far  as  respects  that  portion  of  the  decree  which  directs 
the  costs  to  be  paid  hj  the  defendants,  the  motion  must  be 
granted. 

A  motion  has  also  been  made,  on  behalf  of  the  plaintiff,  for 
attachments  against  the  president  of  the  Bridge  Companj  and 
others,  for  disobedience  of  an  injunction  issued  by  Mr.  Justice 
Orier,  in  vacation,  on  the  27th  June,  1854. 

It  appears  that  since  the  rendition  of  the  decree  of  this  court 
and  the  passage  of  the  act  of  congress,  and  before  any  proceed- 
ings taken  to  enforce  the  execution  of  the  decree,  notwitlistand- 
ing  this  act,  the  bridge  was  broken  down,  in  a  gale  of  wind, 
leaving  only  some  of  the  cables  suspended  from  the  towers 
across  the  river.  Upon  the  happening  of  this  event,  a  bill  was 
filed  by  the  plaintiff,  and  an  application  for  the  injunction  above 
mentioned  was  made,  which  was  granted,  enjoining  the  defend- 
ants, their  oflScers  and  agents,  against  a  reconstruction  of  the 
bridge,  unless  in  conformity  with  the  requirements  of  the  pre- 
vious decree  in  the  case.  The  object  of  the  injunction  was  to 
suspend  the  work,  together  with  the  great  expenses  attending  it, 
until  the  determination  of  the  question  by  tliis  court  as  to  the 
force  and  effect  of  the  act  of  congress,  in  respect  to  the  execu- 
tion of  the  decree.  The  defendants  did  not  appear  upon  the 
notice  given  of  the  motion  for  the  injunction,  and  it  was,  conse- 
quently, granted  without  opposition. 

After  tlie  writ  was  served,  it  was  disobeyed,  the  defendants 
proceeding  in  the  reconstruction  of  the  bridge,  which  they  had 
already  begun  before  the  issuing  or  service  of  the  process. 

A  motion  is  now  made  for  attachments  against  the  persons 
mentioned  for  this  disobedience  and  contempt. 

A  majority  of  the  court  are  of  opinion,  inasmuch  as  we  have 
arrived  at  the  conclusion  that  the  act  of  congress  afforded  full 
authority  to  the  defendants  to  reconstruct  the  bridge,  and  the 
decree  directing  its  iteration  or  abatement  could  not,  therefore, 
be  carried  into  execution  after  the  enactment  of  this  law,  and 
inasmuch  as  the  granting  of  an  attachment  for  the  disobedience 
is  a  question  resting  in  the  discretion  of  the  court,  that,  under 
all  the  circumstances  of  the  case,  the  motion  should  be  denied. 

Some  of  the  judges  also  entertain  doubts  as  to  the  regularity 
of  the  proceedings  in  pursuance  of  which  the  injunction  was 

Mr.  Justice  WAYNE,  Mr.  Justice  GRIER,  and  Mr.  JusUce 
CURTIS  are  of  opinion  tlmt,  upon  the  case  presented,  the  attach- 
ment for  contempt  should  issue,  and  in  which  opinion  I  concur. 
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The  motion  for  the  attachment  is  denied,  and  the  injunction 
dissolved. 

Mr.  Justice  McLEAN,  dissenting. 

A  motion  was  made,  at  the  last  term,  for  process  of  con- 
tempt against  the  bridge  company,  for  not  complying  with 
the  decree  of  this  court  to  elevate  or  abate  the  suspension  bridge, 
or  open  a  draw  in  the  bridge  over  the  western  branch  of  the 
Ohio;  so  as  to  afford  a  safe  channel  for  steamboats  when  the 
water  is  too  high  for  them  to  pass  under  the  suspension  bridge ; 
and  also  for  not  obeying  the  injunction  granted,  &c. 

In  opposition  to  this  motion  the  act  of  congress  of  the  81st  of 
August,  1852,  is  set  up,  which  purports  to  legalize  both'  bridges. 

The  6th  section  of  the  above  act  provides  *^  that  the  bridges 
across  the  Ohio  River  at  Wheeling,  in  the  State  of  Virginia,  and 
at  Bridgeport,  in  the  State  of  Ohio,  abutting  on  Zane*s  Island, 
in  said  river,  are  hereby  declared  to  be  lawful  structures  in  tlieir 
present  position  and  elevation,  and  shall  be  so  held  and  taken 
to  be,  anything  in  any  law  or  laws  of  the  United  States  to  tlie 
contrary  notwithstanding." 

7th  section.  *^  And  be  it  furtlier  enacted,  that  the  said  bridges 
are  declared  to  be  and  are  established  post-roads  for  the  passage 
of  the  mails  of  the  United  States,  and  that  the  Wheeling  and 
Belmont  Bridge  Company  are  authorized  to  have  and  maintain 
their  said  bridges  at  their  present  site  and  elevation ;  and  the 
officers  and  crews  of  all  vessels  and  boats  navigating  said  river 
are  required  to  regulate  the  use  of  their  said  vessels  and  boats, 
and  of  any  pipes  or  chimneys  belonging  thereto,  so  as  not  to 
interfere  with  the  elevation  and  construction  of  said  bridges." 

This  court,  in  the  exercise  of  its  judicial  functions,  with  the 
approbation  of  seven  of  its  members,  which  included  all  the 
judges  present,  with  but  one  exception,  took  jurisdiction  of  a 
complaint  made  by  the  State  of  Pennsylvania  against  the  Wheel- 
ing Bridge  Company,  which  was  charged  with  having  constructed 
its  bridge  so  low  as  to  cause  a  material  obstruction  to  the  com- 
merce of  the  Ohio  River ;  and  which  was  especially  injurious  to 
the  State  of  Pennsylvania,  which  had  expended  several  millions 
of  dollars  in  the  construction  of  lines  of  improvement  from 
Pliiladelphia  to  Pittsburg — such  as  turnpike  roads,  railroads, 
canals,  and  slack  water  navigation  —  over  which  more  than  fifty 
millions'  worth  of  property  were  transported  annually,  in  con- 
nection with  the  Ohio  River  ;  and  that  any  material  obstruction 
to  the  navigation  of  the  river  by  the  bridge  would  be  injurious 
to  that  State,  by  lessening  the  transportation  of  passengers  and 
freight  on  the  above  lines. 

After  a  very  tedious  and  minute  inv^^^^S^^^^^^  ^^  ^^^  ^^^^  ^^ 
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the  case,  which  embraced  the  reports  of  practical  engineers,  depo- 
sitions from  the  most  experienced  river  men,  statements  of  the 
stages  of  water  in  the  river  throughout  the  year,  and  also  after  a 
full  consideration  of  the  legal  principles  applicable  to  the  matter 
in  controversy,  six  of  the  members  oi  this  tribunal,  two  only  dis- 
senting, were  brought  to  the  conclusion  that  the  bridge  was  a 
material  obstruction  to  the  navigation  of  the  river,  at  seasons  of 
the  year  and  under  circumstances  which  rendered  its  navigation 
most  important  to  the  public  and  to  the  complainant,  and  that 
there  was  no  adequate  remedy  for  it  by  an  action  at  common 
law. 

From  the  facts  developed  in  the  course  of  the  investigation,  it 
appeared  that  the  seven  passenger  packets,  which  plied  between 
Cincinnati  and  Pittsburg,  whose  progress  was  obstructed  by 
the  bridge,  conveyed  about  one  half  of  the  goods,  in  value, 
which  were  transported  on  the  river,  and  three  fourths  of  the 
passengers  betweenr  the  above  cities.  Tliat  each  packet  trans- 
ported annually  thirty  thousand  nine  hundred  and  sixty  tons  of 
freight,  and  twelve  thousand  passengers. 

It  appeared  that  a  steamboat  drawing  five  feet  water,  and 
whose  chimneys  were  seventy-nine  feet  six  inches  high,  could 
never  pass  under  the  apex  of  the  bridge,  at  any  stage  of  the 
water,  without  lowering  its  chimneys.  And  the  court  found  by 
lowering  the  chimneys,  including  the  expense  of  machinery,  and 
delay  of  time,  without  an  estimate  as  to  the  dangers  incurred 
by  the  operation,  that  a  tax  was  imposed  upon  the  seven  packets, 
annually,  of  $  6,598.00,  which  sum  was  exacted  from  the  owners, 
for  the  accommodation  of  the  crossing  public  and  the  bridge 
proprietors. 

The  court  also  found  that  the  cost  of  each  packet,  per  running 
hour,  was  eight  dollars  and  thirty-throe  cents  ;  and,  as  was  esti- 
mated, if  the  chimney  should  be  made  shorter,  so  as  to  pass 
under  the  bridge  at  an  ordinary  stage  of  water,  it  would  cause 
the  average  loss  of  four  hours  in  each  trip  between  Cincinnati 
and  Pittsburg,  which  would  amount  to  the  sum  of  thirty-three 
dollars  and  thirty-two  cents,  which,  being  multiplied  by  sixty, 
the  average  number  of  trips  each  season,  would  amount  to  the 
sum  of  $1,999.20;  and  this,  being  multiplied  by  seven,  would 
make  the  sum  of  $18,994.40,  which  would  bean  annual  loss  by 
the  owners  of  these  packets. 

The  court  also  found,  that  from  the  great  weight  of  the  chim- 
neys of  the  packets,  and  other  boats  of  that  class,  they  could 
not  be  lowered  by  hinges  at  the  tops ;  that  they  could  only  be 
let  down  at  the  hurricane  deck  by  means  of  a  derrick.  The 
average  weight  of  the  chimneys,  which  must  be  lowered  upon 
each  of  the  large  boats,  was  about  four  tons ;  and  if  this  enor- 
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mou8  weight,  hanging  over  the  cabin,  or  rather  over  the  berths 
of  the  passengers,  in  tlie  process  of  lowering,  should  come  down 
by  the  run,  their  weight  would  crush  the  hurricane  deck,  break 
through  the  berths  of  the  cabin,  and  be  arrested,  probably,  only 
by  the  cargo  or  the  lower  flooring  of  the  vessel. 

For  these  reasons,  and  others  contained  in  the  opinion  of  the 
court,  they  came  to  the  decision  that  the  bridge  obstructed  the 
navigation  of  the  Ohio,  and  to  the  irremediable  injury  at  law  of 
the  public  works  of  Pennsylvania.  But,  to  avoid  any  greater 
hardship  on  the  bridge  owners  than  would  be  required  by  the 
maintenance  of  the  commercial  right,  this  court  decreed  that  if 
the  defendant  would  open  a  draw  in  the  western  channel  which 
would  admit  the  passage  of  boats,  when,  from  the  high  water, 
they  could  not  pass  under  the  suspension  bridge,  that  it  would 
remove  all  reasonable  ground  of  complaint  by  the  plaintifls. 
But  this  it  refused  to  do,  and  invoked  the  legislation  of  congress 
successfully,  in  procuring  the  passage  of  the  act  above  cited. 

That  congress  have  a  constitutional  power  to  regulate  com- 
merce among  the  States,  as  with  foreign  nations,  must  be 
admitted.  And  where  the  constitution  imposes  no  restriction 
on  this  power,  it  is  exercised  at  discretion ;  and  the  correction 
of  impolicy,  or  abuse,  is  only  through  the  ballot-box.  During 
the  existence  of  the  embargo,  in  the  year  1808,  it  was  contended 
that,  under  the  commercial  power,  an  embargo  could  not  be 
imposed,  oa^t  destroyed  commerce.  But  it  was  held  otherwise ; 
so  that  th7  constitutionality  of  a  regulation  of  commerce  by 
congress  does  not  depend  upon  the  policy  and  justice  of  such  an 
act,  but  generally  upon  its  discretion. 

An  embargo  is  a  temporary  regulation,  and  is  designed  for 
the  protection  of  commerce,  though,  for  a  time,  it  may  suspend 
it.  There  are,  however,  limitations  on  the  exercise  of  the  com- 
mercial power  by  congress.  As  stated  in  the  opinion  of  the 
court,  congress  had  regulated  the  commerce  of  the  Ohio  River. 
But  all  such  regulations,  before  the  passage  of  the  above  act, 
were  of  a  general  character,  and  tended  to  the  security  of  trans- 
portation, whether  of  freight  or  passengers. 

The  decree  in  the  Wheeling  bridge  case  was  the  result  of  a 
judicial  investigation,  founded  upon  facts  ascertained  in  the 
course  of  the  hearing.  It  was  strictly  a  judicial  question.  The 
complaint  was  an  obstruction  of  commerce,  by  the  bridge,  to 
the  injury  of  the  complainant,  and  the  court  found  the  fact  to 
be  as  alleged  in  the  bill.  It  was  said  by  Chief  Justice  Marshall, 
many  years  ago,  that  congress  could  do  many  things,  but  that 
it  could  not  alter  a  fact.  This  it  has  attempted  to  do  in  the 
above  act.  An  obstruction  to  the  navigation  of  the  river  was, 
technically,  a  nuisance,  and,  in  their  decree,  this  court  so  pro- 
nounced. 
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Tlie  compact  between  Virginia  and  Kentucky,  which  "de- 
clared, that  the  use  and  navigation  of  tlie  river  Ohio  should  be 
free  and  common  to  the  citizens  of  the  United  States,"  was 
incorporated  into  the  Kentucky  constitution  of  1791,  and  received 
the  sanction  of  congress  in  the  admission  of  that  State  into  the 
Union.  This  compact  bound  both  parties ;  and  tins  court  held, 
that  a  violation  of  it  by  a  law  of  Kentucky,  called  the  occupjring 
claimant  law,  was  void,  as  it  impaired  the  obligation  of  the  com- 
pact. Virginia,  no  more  than  Kentucky,  could  violate  any  of 
Its  provisions,  although  they  extended  to  citizens  of  the  Union. 

The  effect  that  the  act  of  congress  shall  have  upon  the  decree 
of  the  court,  I  will  now  consider.  This  subject  can  be  treated 
only  with  the  profoundest  respect  for  the  legislative  action  of 
the  nation,  and  with  a  sincere  desire  to  give  to  it  all  the  effect 
which  such  an  expression  ahould  have. 

The  congress  and  the  court  constitute  co-ordinate  branches  of 
the  government;  their  duties  are  distinct  and  of  a  difierent 
character.  The  judicial  power  cannot  legislate,  nor  can  the 
legislative  power  act  judiciallv.  The  constitution  has  declared, 
that  the  judicial  power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  the  constitution,  the  laws  of  the  United 
States,  and  treaties,  &c.  All  legislative  powers  are  vested  in 
congress.  While  these  functionaries  are  limited  to  their  appro- 
priate duties  as  vested,  there  can  be  little  or  no  conflict  of  juris- 
diction. 

From  the  organization  of  the  legislative  power,  it  is  unfitted 
for  the  discharge  of  judicial  duties ;  and  the  same  may  be  said 
of  this  court  in  regard  to  legislation.  It  may  therefore  happen, 
that,  when  either  trenches  upon  the  appropriate  powers  of  the 
other,  their  acts  are  inoperative  and  void. 

The  judicial  power  is  exercised  in  the  decision  of  cases ;  the 
legislative,  in  making  general  regulations  by  the  enactment  of 
laws.  The  latter  acts  from  consiaerations  of  public  policy ;  the 
former  by  the  pleadings  and  evidence  in  a  case.  From  this 
view  it  is  at  once  seen,  that  congress  could  not  undertake  to 
hear  the  complaint  of  Pennsylvania  in  this  case,  take  testimony 
or  cause  it  to  be  taken,  examhie  the  surveys  and  reports  of  engi- 
neers, decide  the  questions  of  law  which  arise  on  the  admission  of 
the  testimony,  and  give  the  proper  and  legal  effect  to  the  evidence 
in  the  final  decree.  To  do  this  is  the  appropriate  duty  of  the 
judicial  power.  And  this  is  what  was  done  by  this  court,  before 
the  above  act  of  congress  was  passed.  The  court  held,  that  the 
bridge  obstructed  the  navigation  of  the  Ohio  River,  and  that, 
consequently,  it  was  a  nuisance.  The  act  declared  the  bridge 
to  be  a  le^  structure,  and,  consequently,  that  it  was  not  a 
nuisance.    Now,  is  this  a  legislative  or  a  judicial  act  ?    Whether 
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it  be  a  nuisance  or  not,  depends  upon  the  fact  of  obstruction ; 
and  this  would  seem  to  be  strictly  a  judicial  question,  to  be 
decided  on  evidence  produced  by  the  parties  in  a  case. 

We  do  not  speak  of  a  public  commercial  right,  but  of  an 
obstruction  to  it,  by  which  an  individual  wrong  is  done,  that  at 
law  is  irremediable.  A  regulation  of  the  public  right  belongs 
exclusively  to  congress.  It  is  a  question  of  policy,  which  seldom, 
if  ever,  comes  within  the  range  of  judicial  action.  All  such 
questions  belong  to  the  legislative  power. 

The  words  of  the  seventh  section  of  the  act  are,  *Hhat  the 
said  bridges  are  declared  to  be  and  are  established  post-roads 
for  the  passage  of  tlie  mails  of  the  United  States ;  and  that  tlie 
Wheeling  and  Belmont  Bridge  Company  are  authorized  to 
have  and  maintain  their  said  bridges,  at  their  present  site  and 
elevation;  and  the  officers  and  crews  of  all  vessels  and  boats 
navigating  the  river  are  required  to  regulate  the  use  of  their 
said  vessels  and  boats,  and  of  any  pipes  or  chimneys  belonging 
thereto,  so  as  not  to  interfere  with  the  elevation  and  construc- 
tion of  said  bridges." 

The  provisions  of  this  section  are:  1.  The  bridges  are  de- 
clared to  be  post-roads ;  and,  2.  The  pipes  and  cliimneys  of  the 
boats  are  required  to  be  cut  down,  so  as  not  to  interfere  vnth 
said  bridges. 

And,  firet,  as  to  the  effect  of  making  the  bridges  post-roads :  — 

By  the  act  of  the  7th  July,  1838,  all  railroads  are  declared  to 
be  post-roads;  and,  for  more  than  twenty  years,  all  navigable 
waters  on  which  steamboats  regularly  ply  are  established  as 
post-roads. 

The  policy  of  extending  the  lines  of  post-roads  on  all  rail- 
roads and  navigable  waters  was  to  require,  under  a  penalty,  all 
boats  and  railroad  cars  to  deposit  in  post-offices  all  letters  which 
they  may  carry,  so  that  the  postage  may  be  charged.  It  gives  to 
the  government  no  rights  on  these  lines  of  communication, 
except  where  the  mail  may  be  carried  iinder  a  contract,  which, 
if  obstructed,  subjects  the  offender  to  prosecution.  It  gives  to 
the  government  no  other  interest  in  or  control  over  the  road. 

The  railroad  may  be  changed  at  the  will  of  the  proprietors, 
and  the  mail  will  not  be  carried  in  the  cai*s,  except  by  contract, 
for  which  a  compensation  is  paid.  The  same  principle  applies 
to  a  turnpike  road  on  which  the  mail  is  carried.  Even  an  ordi- 
nary road,  though  a  post^road,  may  be  altered  or  vacated  at  the 
will  of  tlie  local  autliority. 

It  is  difficult  to  perceive  what  benefit  can  result  to  the  public 
from  these  bridges  being  declared  a  post-road.  It  cannot  use 
the  bridges  without  paying  toll  the  same  as  for  the  use  of  a 
turnpike  road  or  railroad.     It  does  not  prevent  the  Bridge  Com- 
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waj  from  palling  down  the  bridge  or  altering  it  in  any  respect. 
Thejr  are  under  no  obligation  by  reason  of  this  use  to  keep  up 
the  bridge  or  repair  it.  They  may  abandon  it,  and  if  it  should 
be  again  prostrated  by  the  winds,  they  are  not  obliged  to  re- 
build it. 

The  idea  that  making  the  bridge  a  post-road  would  exempt 
it  from  the  consequenoe  of  being  a  nuisance,  is  wholly  unsus- 
tainable. Should  the  contractor  to  carry  the  mail  refuse  or 
neglect  to  pay  the  customary  tolls,  he  would  be  liable  to  a  suit 
for  the  amount.  If  one  of  the  Pittsburg  packets  carry  the  mail 
under  a  contract  with  the  post^ffice  department,  and  the  bridge 
should  obstruct  the  boat,  such  an  obstruction  would  make  l£e 
bridge  company  liable,  unless  the  above  act,  which  gives  a  pref- 
erence to  the  crossing  mail,  applies  a  different  rule  to  the  mail 
boat;  and  it  would  seem  that  no  such  preference  can  arise 
under  the  law  declaring  the  bridge  to  be  a  post-road. 

But  is  there  a  power  in  congress  to  legalize  a  bridge  over  a 
navigable  water  vrithin  the  jurisdiction  of  any  State  or  States  T 
It  has  the  power  to  regulate  commerce  among  the  several 
States,  requiring  two  or  more  States  to  authorize  the  regulation. 
But  this  does  not  necessarily  include  the  power  to  construct 
bridges  which  may  obstruct  comimeroe,  but  can  never  increase 
its  facilities  on  a  navigable  water.  Any  power  wliich  congress 
may  have  in  regard  to  such  a  structure  is  indirect,  and  results 
from  a  commercial  regulation.  It  may,  under  this  power,  declare 
that  no  bridge  shall  be  built  which  shall  be  an  obstruction  to 
the  use  of  a  navigable  water.  And  this,  it  would  seem,  is  as 
far  as  the  commercial  power  by  congress  can  be  exercised. 

The  same  power  that  would  enable  congress  to  build  a  bridge 
over  a  navigable  stream  would  authorize  it  to  construct  a  rail- 
road or  turnpike  road  through  the  States  of  the  Union,  as  it 
might  deem  expedient.  This  power  may  have  been  asserted  in 
regard  to  post-roads,  but  the  settled  opinion  now  seems  to  be, 
that  to  establish  post-roads  within  the  meaning  of  the  constitu- 
tion is  to  designate  them.  In  this  sense  congress  may  establish 
post-roads  extending  over  bridges,  but  it  can  neither  build  them 
nor  exercise  any  control  over  them,  except  the  mere  use  for  the 
conveyance  of  the  mail  on  paying  toll. 

It  has  often  been  held,  that  in  throwing  a  bridge  across  a 
navigable  river  or  arm  of  a  lake,  or  the  sea,  the  sovereign  power 
of  the  State  in  some  form  may  authorize  it,  under  such  restric- 
tions and  conditions  as  may  be  considered  best  for  the  public. 
But  this  power  must  always  be  so  exercised  as  not  materially 
to  obstruct  navigation.  Over  this  public  right  congress  exercises 
exclusive  legislation,  except  where  the  constitution  restricts  it ; 
and  the  judicial  power  can  never  interpose,  except  in  regard  to 
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private  injuries.  It  would  be  otherwise  if  congress  should 
authorize  an  indictment  for  obstructing  the  public  right  of  navi- 
gation on  the  Ohio,  or  generally.  If,  under  the  commercisd 
power,  congress  may  make  bridges  over  navigable  waters,  it 
would  be  difficult  to  find  any  limitation  of  such  a  power.    Tum- 

Eike  roads,  railroads,  and  canals  might  on  the  same  principle  be 
uilt  by  congress.  And  if  this  be  a  constitutional  power,  it 
cannot  be  restricted  or  interfered  with  by  any  state  regulation. 
So  extravagant  and  absorbing  a  federal  power  as  this  has  rarely, 
if  ever,  been  claimed  by  any  one.  It  would,  in  a  great  degree, 
supersede  the  state  governments  by  the  tremendous  authority 
and  patronage  it  would  exercise.  But  if  the  power  be  found 
in  the  constitution,  no  principle  is  perceived  by  which  it  can  bo 
practically  restricted.  This  dilemma  leads  us  to  the  conclusion 
that  it  is  not  a  constitutional  power.  Having  arrived  at  this 
point,  it  only  remains  to  say,  that  the  act  of  congress  declaring 
the  bridge  to  be  a  legal  structure,  being  the  exercise  of  a  judi- 
cial and  an  appellate  power,  is  unconstitutional,  and  conse- 
quently inoperative.  It  is  what  it  purports  to  be,  a  reversal  of 
the  decree  of  this  court,  in  efiect,  if  not  in  terms. 

Under  the  commercial  power,  congress  may  declare  what 
shall  constitute  an  obstruction  of  commerce,  on  a  navigable 
water ;  and  so  far  as  the  public  -right  is  concerned,  there  is  no 
limitation  to  the  exercise  of  this  power,  unless  it  be  found  in  the 
constitution. 

It  must  be  admitted  that  the  provision  in  the  7th  section  in 
regard  to  the  length  of  the  pipes  and  chimneys  of  the  boats 
which  ply  on  the  Ohio  from  and  to  Pittsburg  is  a  commercial 
regulation.  Congress  have  required  the  boilers  of  steamboats  to 
be  inspected,  and  tliat  an  iron  chain  should  bo  used  as  a  tiller- 
rope  on  all  steamboats,  and  this  has  been  required  with  a  view 
to  the  safety  of  the  boat,  its  passengers  and  cargo.  In  the  event 
of  fire  the  rope  is  generally  burnt,  and  the  boat  becomes  un- 
manageable. This  is  as  far  as  congress  has  legislated,  in  regard 
to  the  tackle  of  the  boat  No  attempt  has  before  been  made  to 
regulate  the  lieight  of  the  chimneys. 

From  facts  above  stated,  it  appears  the  speed  of  the  seven 

Eackets,  by  cutting  down  the  chimney,  would  be  reduced  four 
ours,  on  an  average,  each,  on  a  trip  between  Pittsburg  and 
Cincinnati.  This,  as  the  statement  shows,  would  increase  the 
expense  of  the  owners  of  the  seven  packets,  in  addition  to  the 
loss  of  time,  9 13,994.40  per  annum.  Such  a  regulation  would 
seem  to  be  the  more  objectionable,  as  the  loss  arises  from  the 
preference  given  to  the  bridge,  which  the  public  accommodation 
does  not  require. 
But  there  is  another  objection,  of  a  more  serious  nature.    In 
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the  9th  section  of  the  2d  artiole  of  the  constitution,  it  is  declared 
*^  that  no  preference  shall  be  given,  by  any  regulation  of  commerce 
or  revenue,  to  the  ports  of  one  State  over  those  of  another/'  This 
can  have  no  relation  to  ^*  duties  and  imposts/'  as,  in  the  8th  sec- 
tion, it  is  declared  <^  tliej  shall  be  uniform  throughout  the  United 
States."  The  clause  must  refer  to  some  other  regulation,  and  it 
applies,  of  course,  to  all  regulations  affecting  commerce. 

It  was  said  in  the  late  argument  of  this  case,  that  the  Pitt»- 
burg  packets  had  done  a  larger  business  in  transportation  the 
last  year,  than  within  the  same  time  at  any  former  period.  If 
this  be  so,  the  injury  by  cutting  down  the  chimneys  of  all  th» 
boats  to  and  from  Pittsburg  must  amount  to  a  larger  sum  than 
above  stated.  Nothing  could  more  forcibly  illustrate  the  pro- 
priety of  the  above  provision  in  the  constitution,  that  no  port  in 
one  State  shall  have  a  preference  over  those  of  another. 

Practical  knowledge  in  regard  to  steamboat  and  railroad 
transportation  of  freight  is  better  than  theory.  Notwithstand- 
ing the  lines  of  railroad  from  Pittsburg  to  Cincinnati,  and  to 
St.  Louis,  by  the  way  of  Chicago,  for  the  past  year  have  been 
in  operation,  the  business  on  the  steamboat  lines  has  greatly 
increased  in  freight;  and  from  published  prices  it  would  seem 
that  tlie  water  transportation  is  three  times  cheaper  than  the 
railroad,  and,  on  account  of  the  frequent  detention  of  freight  cars, 
is  much  more  expeditious. 

But  it  is  said  many  regulations  of  commerce,  from  local  cir- 
cumstances, cannot  operate  equally  on  all  ports.  As,  for  in- 
stance, a  breakwater  may  be  more  beneficial  to  one  port  than 
another ;  and  the  same  inequality  may  exist  from  tlie  establish- 
ment of  light-houses  and  the  improvement  of  harbors.  But 
these  are  incidental  and  not  direct  consequences,  resulting  from 
the  exercise  of  the  legislative  power,  and  no  prudence  can, 
effectually,  guard  against  them.  As  near  as  may  be,  equal 
fiu^ilities  should  be  given  to  ports  of  equal  importance;  this 
however,  is  a  matter  for  the  decision  of  congress,  and  does  not 
belong  to  the  judiciary.  But  where  a  prohibition  is  imposed  on 
congress  in  the  exercbe  of  the  commercial  power,  and  it  is  not 
regarded,  it  is  a  judicial  question,  and  this  is  the  only  check  to 
be  relied  on  against  such  unconstitutional  legislation. 

It  is  objected  that  the  court  cannot  determine  what  degree  of 
preference  shall  be  given  to  one  port  over  another,  to  make  the 
regulation  come  within  the  prohibition.  If  this  be  so,  then  is 
the  constitutional  prohibition  a  dead  letter ;  but  this  is  not  the 
practical  view  which  this  court  have  uniformly  taken  of  the 
constitution.  The  restrictions  on  state  powers  stand  upon  tlie 
same  footing,  and  no  insuperable  diiBciuty  has  been  found  in 
giving  effect  to  them. 
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'*  No  State  shall  coin  money ;  emit  bills  of  credit ;  make  any 
thing  but  gold  and  silver  coin  a  tender  in  payments  of  debts ; 
pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing 
the  obligation  of  contracts."  To  determine  the  unconstitu- 
tionality of  a  law  under  some  of  these  prohibitions  would  be 
attended  with  as  much,  if  not  more,  difficulty  than  to  say 
whether  a  commercial  regulation  gives  a  preference  to  one  port 
over  another. 

In  the  case  of  McCulloch  v.  The  State  of  Maryland,  4  Wheat. 
431,  the  court  say,  ''  that  the  power  to  tax  ^  the  Bank  of  tho 
United  States'  involves  the  power  to  destroy,"  and  on  tliis 
ground  the  tax  on  the  bank  by  the  legislature  of  Maryland  was 
declared  to  be  unconstitutional  and  void.  If  this  rule  be  applied 
to  the  point  under  consideration,  no  doubt  could  exist.  Congress 
are  prohibited  from  giving  a  preference  to  one  port  over  another 
in  different  States,  and  consequently,  if  any  such  preference  be 
given,  the  regulation  is  void.  Not  an  incidental  preference,  but 
a  regulation  which  necessarily  acts  injuriously  and  oppressively 
on  one  to  the  exclusion  of  other  ports. 

Suppose  congress  had  declared  by  law  that  all  steamboats 
plying  to  and  from  Pittsburg  should  not  use  chimneys  more 
than  forty  feet  high,  which  would  esseutially  retard  their  pro- 
gress, and  consequently  injure  their  business,  would  any  court 
hesitate  to  pronounce  such  a  regulation  unconstitutional,  as 
giving  a  preference  to  all  other  ports  on  the  river  over  that  of 
Pittsburg.  This  congress  has  in  effect  done,  and  the  only  justi- 
fication for  it  must  be  found,  if  any  exist,  in  the  regulated  height 
of  the  bridge.  But  the  bridge,  at  a  very  small  expense  com- 
paratively, could  have  been  elevated  as  our  decree  required,  and 
as  the  charter  under  which  it  was  built  also  required.  Less 
than  this:  if  a  draw  had  been  made  in  the  bridge  over  the 
western  channel,  so  as  to  enable  boats  to  pass  up  and  down  the 
river  when  they  could  not  pass  under  the  suspension  bridge, 
nothing  more  was  required.  The  expense  of  the  draw,  it  is 
believed,  would  not  exceed  twenty-five  thousand  dollars,  —  a  sum 
less,  as  it  would  seem,  than  the  annual  injury  inflicted  on  the 
commerce  of  Pittsburg  by  the  bridge. 

If  the  regulation  of  tho  chimneys  of  steamboats,  as  in  the  law 
to  protect  the  bridge,  would  be  unconstitutional  without  the 
bridge,  it  is  not  perceived  how  the  bridge  could  make  it  consti 
tutional.  The  right  to  cross  the  river  by  a  bridge,  and  to  navi- 
gate it,  is  admitted  ;  but  these  public  rights  are  not  incompatible. 
They  can  both  be  enjoyed  without  any  material  interference  of 
the  one  with  the  other.  This  being  the  case,  congress,  it  would 
seem,  cannot  restrict  the  right  to  navigate  the  river  for  the  bene- 
fit of  the  bridge.     It  cannot  violate  the  constitutional  inhibition 
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in  giving  a  preference  to  other  ports  over  that  of  Pittsburg,  by 
deidaring  the  Wheeling  bridge  formed  no  obstruction  to  naviga- 
tion. The  constitution  declares  congress  shall  not  give  a  pref 
erence  to  one  port  over  another ;  the  act,  if  done,  is  not 
constitutional,  though  done  under  the  power  to  regulate  com 
meroe. 

The  equality  which  such  a  regulation  was  intended  to  secure 
is  a  matter  intimately  connected  with  the  commercial  prosperity 
of  the  country.  For  a  wrong  thus  done  by  congress  tliere  is 
no  remedy,  except  through  the  exercise  of  the  judicial  power. 
This  court  is  sworn  to  support  the  constitution,  and  in  every  in- 
fraction of  that  instrument  by  congress  or  state  legislatures, 
where  individual  injury  is  inflicted,  redress  may  be  obtained  by 
action  in  court.  Congress  is  prohibited  from  laying  a  duty  on 
exports,  except  for  port  charges.  Can  a  duty  be  iniposed  on 
exports  beyond  this  under  the  commercial  power?  The  com- 
mercial power  is  limited  in  this  and  in  other  cases,  and  if  the 
limit  be  exceeded  the  act  is  void.  The  federal  government  in 
all  its  forms  exercises  enumerated  and  limited  powers.  But  if 
the  limitation  depends  upon  the  discretion  of  congress,  there  is 
neither  limitation  nor  protection. .  This  is  neither  the  theory  nor 
the  practical  operation  of  the  government.  Congress  has  power 
to.  regulate  commerce,  but  it  has  no  power  in  such  regulation 
to  give  a  preference  to  one  port  in  a  State  over  another  port  in 
a  different  State.  If  it  may  do  this  to  an  extent  materially  in- 
jurious, it  may  equally  disregard  every  other  restriction  in  the 
constitution.  The  regulation  of  the  height  of  the  chimneys  of 
steamboats  which  ply  to  and  from  Pittsburg,  by  the  present 
elevation  of  the  bridge,  is  the  same  in  effect  and  in  principle  as 
if  the  act  had  required  such  steamers  to  cut  down  their  chim- 
neys without  reference  to  the  bridge.  The  bridge  affords  no 
justification  or  excuse  for  an  unconstitutional  regulation. 

But  it  is  said  there  is  great  difficulty  in  ascertaining  the  fact, 
that  a  regulation  gives  a  preference  to  one  or  more  ports  in  a 
State  over  those  of  another,  and  it  is  intimated  that  a  jury 
should  be  called  to  ascertain  the  fact.  This  argument  was  used 
in  regard  to  the  fact  of  obstruction  complained  of  by  Pennsyl- 
vania ;  but  this  court  very  properly  determined  that  a  court  of 
chancery,  having  jurisdiction,  could  inquire  wliether  the  bridge 
constituted  such  an  obstruction  to  commerce  as  materially  to 
injure  the  public  works  of  Penusylvaiua,  and  on  such  a  finding 
by  this  court  the  late  decree  was  entered  for  the  removal  of  the 
obstruction. 

What  fact  beyond  this  is  necessary  to  determine  the  fact  of 
preference  of  one  port  over  another?  The  chimneys  of  the 
steamboats  which  ply  to  and  from  Pittsburg  are  required  to  be 
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cut  down,  80  as  to  pass  under  the  bridge.  By  this  the  rights  of 
the  port  of  Pittsburg  are  measured  by  the  Wlieeline  bridge, 
and  that  bridge,  this  court  have  held,  is  so  materisl  an  ob- 
struction to  conunerce  as  to  be  a  nuisance  to  the  State  of  Penn- 
sylvania. 

This  obstruction  or  nuisance  consists  in  the  necessity,  when  a 
boat  passes  under  the  bridge,  of  lowering  its  chimneys  or  cutting 
them  down,  so  as  to  pass  under  it ;  and  if  this  be  a  material  in- 
jury to  the  commerce  of  the  State  of  Pennsylvania,  on  its  lines 
of  improvement,  how  much  greater  the  injury  to  the  port  of  Pitts- 
burg, from  and  to  which  one  hundred  millions'  worth  of  property 
is  transported  annually  ?  Can  any  one  fail  to  see  that  the  proof 
of  preference  to  the  port  of  Wheeling,  and  those  below  it,  is  given 
by  the  regulation  complained  of,  over  the  port  of  Pittsburg  and 
others  above  the  bridge  7  The  proof  of  this  important  fact,  as 
found  by  the  decision  of  the  court  already  pronounced,  is  more 
conclusive  to  show  the  preference  than  to  establish  the  claim  of 
Pennsylvania. 

Can  it  be  urged  that  this  preference  is  limited  to  a  mere  entry 
of  the  port  ?  Had  the  Wheeling  bridge  been  constructed  over 
the  Ohio  River,  a  short  distance  below  Pittsburg,  it  would  have 
been  far  less  injurious  to  that  port  than  it  now  is;  the  boats, 
widi  their  propelling  power  undiminished,  could  have  ap- 
proached near  to  that  port,  where  their  cargoes  are  discharged 
and  received. 

It  is  contended  that  the  commerce  across  the  river  required 
the  consideration  of  congress  equally  with  that  which  floated 
u[>on  its  surface.  There  is  no  ground  for  such  an  argument. 
Some  twenty-five  or  thirty  thousand  dollars,  under  the  decree, 
would  oi>en  a  passage  in  the  western  channel  so  as  to  remove  the 
obstruction.  The  annual  injury  to  the  commerce  of  the  port  of 
Pittsburg  by  the  bridge  is  believed  to  exceed  that  sum. 

Had  the  act  of  congress  required  all  steamboats  which  ply 
upon  the  Ohio  River  to  cut  down  their  chimneys,  so  as  to  pass 
under  the  Wheeling  bridge,  the  regulation,  being  general,  how- 
ever injurious,  would  not  have  given  a  preference  to  one  port 
over  another.  It  would  have  been  the  exercise  of  the  commer- 
cial power,  Within  the  constitution. 

The  principle  involved  in  this  case  is  of  the  deepest  interest 
to  the  commerce  of  the  West.  The  Mississippi  River  and  its 
tributaries  water  a  country  unsurpassed,  if  equalled,  in  the 
world,  in  extent  and  fertility.  But  if  the  obstruction  of  the 
Wheeling  bridge  may  be  repeated  wherever  the  crossing  public 
shall  think  proper  to  build  a  bridge,  one  third  of  the  internal 
commerce  of  the  Union  will  be  materially  obstructed.  The 
injury  of  such  a  regulation  would  be  very  limited  in  the  Atlantic 
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States,  as  there  the  riyers  are  short,  and  navigation  is  generally 
limited  to  the  ebb  and  flow  of  the  tide.  If  the  Wheeling  bridge 
be  a  legal  structure,  hundreds  of  bridges  on  the  same  principle 
may  be  thrown  over  the  Mississippi  and  its  navigable  tributaries, 
to  the  great  and  remediless  injury  of  western  commerce. 

That  commerce  is  rapidly  increasing,  and  at  this  time  it  prob- 
ably amounts  to  four  hundred  millions  of  dollars  annually ;  and 
if  the  Father  of  Waters  and  his  tributaries  shall  have  the  same 
regulation  extended  to  them  as  is  now  applied  to  the  Wheeling 
bridge,  it  will  impose  a  tax  upon  western  commerce  of  several 
hundred  thousana  dollars  annually ;  and  this  will  be,  not  for  the 
advancement  of  commerce  over  those  waters,  as  it  will  greatly 
obstruct  it,  but  to  sav^  a  few  thousand  dollars  in  the  structure  <^ 
each  bridge. 

In  regard  to  the  motion  for  process  of  contempt  against  the 
bridge  company,  we  must,  I  think,  be  governed  by  matters  which 
appear  upon  the  record.  Shortly  after  the  first  decree  was 
entered,  the  defendants  made  application  to  congress  for  relief. 
The  object  of  the  bridge  company  in  making  this  application,  was 
to  counteract  and  annul  the  decision  of  tins  court.  It  is  not  sup> 
posed,  however,  that  such  was  the  intention  of  congress  in  pass- 
ing the  law.  The  two  sections  referred  to  were  moved  as  an 
amendment  to  an  act  making  appropriations  for  the  service  of 
tlie  postofiice  department,  on  the  Slst  of  August,  1852,  at  the 
close  of  that  session.  But  little  time  was  afforded  for  investiga- 
tion of  the  important  questions  involved  in  the  act.  This  fact  is 
not  stated  to  impair  the  force  and  eflfect  of  the  act,  but  I  tliink  it 
is  fit  to  be  considered  on  this  motion,  in  regard  to  the  conduct  of 
the  bridge  company. 

The  court  may  properly  consider,  if  they  are  not  bound  to  do 
so,  that  the  defendants,  in  making  application  to  congress,  and  in 
procuring  the  passage  of  the  act,  as  having  acted  in  good  faith. 
And  although  the  law,  if  it  has  been  passed  in  violation  of  the 
constitution,  cannot  be  held  valid,  yet  it  may  save  the  defendants 
from  the  contempt  charged.  On  its  face,  it  gave  to  the  bridge 
company  all  that  it  could  desire  or  ask  against  the  decree  of  this 
court.  It  legalized  what  the  court  held  to  be  illegal ;  and  it  re- 
quired all  steamboats,  running  to  and  from  Pittsburg,  from  any 
point  below  Wheeling,  to  regulate  their  chimneys  so  as  to  pass 
under  the  bridge.  It  was  the  exercise  of  a  judicial  power  with- 
out an  examination  of  the  principles  of  law  applicable,  and  with- 
out a  knowledge  of  the  facts  on  which  the  decree  was  founded. 
No  imputation  is  cast  upon  that  honorable  body,  but  the  fact 
must  be  known  to  every  one  that  the  senate  and  house  of  repre- 
sentatives, however  distinguished  for  their  high  ability  and  legal 
learning,  could  not  discharge,  to  the  public  advantage,  the  duties 
of  an  appellate  court. 
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I  have  no  doubt  that  the  learned  mdge  had  power  to  grant 
the  injunction.  The  5th  section  of  the  act  of  the  2d  of  March, 
1793,  (1  Stats,  at  Large,  884,)  declares  '^  that  writs  of  ne  exeat 
and  of  injunction  may  be  granted  by  any  judge  of  the  supreme 
court,  in  cases  where  they  might  be  granted  by  the  supreme  or 
circuit  court."  The  14th  section  of  the  judiciary  act  of  1789 
declares  that  "  the  courts  of  the  United  States  shall  have  power 
to  issue  writs  of  scire  facias j  habeas  corpus^  and  all  other  writs 
not  specially  provided  for  by  statute,  which  may  be  necessary 
for  the  exercise  of  their  respective  jurisdictions,  and  agreeable 
to  the  principles  and  usages  of  law." 

Six  of  my  brethren  now  hold  that  the  act  of  congress  arrested 
the  progress  of  the  court  in  carrying  their  decree  into  effect,  and 
gave  the  defendants  a  right  to  rebuild  their  bridge.  The  injunc- 
tion prohibited  them  from  reconstructing  it ;  can  the  defendants 
be  punished  for  contempt,  for  doing  that  which  the  law  author- 
ized ?  This  view  shows  that  the  injunction  ought  not  to  have 
been  granted,  as  it  was  against  law.  And  is  not  this  a  sufficient 
excuse  for  the  contempt  charged  ?  My  view  is,  that  the  law  was 
unconstitutional  and  void,  and  yet  I  consider  it  as  excusing  the 
defendants'  contempt.  I  cannot  punish  defendants,  by  fine  or 
imprisonment,  for  doing  that  which  the  law  authorized  them 
to  do. 

There  was  no  opposition  made  when  the  injunction  was  ap- 
plied for ;  and  it  was  granted,  as  a  matter  of  course,  on  the  face 
of  the  bill.  Had  the  act  of  congress  been  set  up  against  the 
allowance  of  the  injunction,  the  motion,  in  all  probability,  would 
have  been  referred  to  the  supreme  court  by  tlie  judge. 

Having  come  to  the  conclusion,  for  the  reasons  above  stated, 
that  the  act  of  congress  is  inoperative  and  void,  although  it  may 
excuse  the  contempt,  it  can  afford  no  excuse  for  a  further  refusal 
to  perform  the  decree.  I  would,  therefore,  order  that  the  final 
decree,  heretofore  made,  be  carried  into  effect  according  to  its 
true  intent,  by  the  first  day  of  October  next,  and  tiiat  the  de- 
fendants pay  the  costs. 

Mr.  Justice  GRIER. 

I  concur  with  the  majority  of  this  court,  that  in  cases  where 
this  court  has  original  jurisdiction,  an  interlocutory  or  prelimi- 
nary injunction  may  be  awarded,  in  vacation,  by  any  judge  of 
the  court.  I  differ  with  the  majority  in  declining  to  punish  a 
wanton  contempt  of  the  process  of  ti)e  court. 

I  concur  with  my  brother  McLean,  that  congress  cannot  an- 
nul or  vacate  any  decree  of  this  court ;  that  the  assumption  of 
such  a  power  is  without  precedent,  and,  as  a  precedent  for  the 

future,  it  is  of  dangerous  example. 

88  • 
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Mr.  Justice  WAYNE- 

I  concur  with  Mr.  Justices  Nelson,  Orier,  and  Curtis,  in  think- 
ing that  the  attachment  for  contempt  should  have  been  granted 
by  this  court 

I  concur  with  the  majority  of  the  court  in  the  view  taken  by 
them  of  the  liability  of  die  defendants  for  the  costs  of  this  suit 

I  dissent  from  the  majority  of  the  court  in  the  opinion  given, 
that  the  6th  and  7th  sections  of  the  act  of  the  81st  August, 
1852,  (10  Stats,  at  Large,  112,)  relieve  the  defendants  from  the 
operation  of  the  judgment  of  this  court  in  behalf  of  the  plain- 
tiff.  That  judgment  was  for  the  abatement  of  a  nuisance  of 
which  the  plaintiff  complained.  This  court  decided  it  was  a 
nuisance,  causing  injury  and  great  pecuniary  loss,  inasmuch  as 
it  prevented  the  State  of  Pennsylvania  from  navigating  the  Ohio 
River  at  all  stages  of  its  waters,  to  the  uninterrupted  navigation 
of  which  they  had  a  right  under  the  constitution  of  the  United 
States.  I  know  of  no  power  in  congress  to  interfere  with  such 
a  judgment,  under  the  pretence  of  a  power  to  legalize  the  struc- 
ture of  bridges  over  the  public  navigable  rivers  of  the  United 
States,  either  within  the  States,  or  dividing  States  from  each 
other,  or  under  the  conmiercial  power  of  congress  to  regulate 
conmierce  among  the  States.  Nor  does  the  power  of  congress 
to  establish  post-ofBces  and  post-roads  give  any  power  to  con- 
gress to  do  more  between  the  States,  or  within  the  States,  than 
to  declare  the  routes  for  carrying  the  mails  upon  roads  already 
existing,  and  to  designate  the  localities  upon  those  roads  where 

est-ofSces  shall  be  kept  fbr  the  delivery  and  transmission  of 
iters,  and  other  things  or  parcels  which  congress  may  declare 
to  be  mailable.  Whatever  congress  may  have  intended  by  the 
act  of  August,  1852, 1  do  not  think  it  admits  of  the  interpreta- 
tion given  to  it  by  the  majority  of  the  court ;  and  if  it  does,  then 
my  opinion  is  that  the  act  would  be  unconstitutional. 

I  concur  with  many  of  the  views  taken  by  Mr.  Justice  McLean 
in  his  dissenting  opinion ;  but  I  shall  take  auotlier  opportunity 
to  express  my  opinion  fully  upon  the  action  of  this  court  and  of 
congress  in  this  case. 

Mr.  Justice  DANIEL. 

Li  the  decision  of  the  court  dissolving  the  injunction  and  re- 
fusing the  coercive  measures  asked  for  in  this  case,  I  entirely 
concur.  But  as,  in  the  argument  by  which  the  court  have  pro- 
ceeded to  their  conclusions,  important  questions  of  constitutional 
law  appear  to  me  to  have  been,  some  of  them,  passed  over  with- 
out consideration,  and  others  inaccurately  expounded,  convic- 
tions of  duty  impel  me  to  express  my  own  interpretation  of 
those  questions.    The  correctness  or  incorrectness  of  that  inter- 
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pretatioD  is  left  to  the  judgment  of  those  whom  curiosity  or  in- 
terest may  incline  to  its  examination ;  but  whether  examined,  or 
approved,  or  condemned,  or  otherwise,  it  has  been  given  because 
commanded  by  a  sense  of  obligation,  from  obedience  to  which  I 
hold  that  no  one  is  or  can  be  absolved. 

When  the  controversy  now  revived  before  us  was,  in  January, 
1850,  for  the  first  time  brought  to  our  attention,  there  suggested 
themselves  to  my  mind  serious  difficulties  with  respect  both  to 
the  authority  and  the  mode  by  which  it  was  attempted  to  place 
tliat  controversy  within  the  cognizance  of  this  tribunal. 

I  was  unable  to  perceive  by  what  warrant  a  judge  of  a  circuit 
court,  circumscribed  in  his  jurisdiction  both  as  to  parties  and  to 
subjects-matter  of  litigation  within  specified  limits,  could  claim 
cognizance  as  to  parties  and  subjects-matter  confessedly  beyond 
the  prescribed  bounds  of  his  jurisdiction.  Still  less  could  I  com- 
prehend by  what  warrant  a  circuit  judge  could,  by  an  interlocu- 
tory order  at  chambers,  relative  to  rights  of  person  and  property 
beyond  the  bounds  of  his  jurisdiction,  transfer  a  controversy  af- 
fecting subjects  thus  situated  to  the  supreme  court  of  the  United 
States. 

An  attempt  to  avoid  these  difficulties  (for  they  were  not  di- 
rectly met)  was  essayed,  by  the  assumption  that  the  application 
to  the  circuit  court  might  be  adopted  here,  as  the  commence- 
ment of  an  original  suit  by  the  State  of  Pennsylvania,  that  State 
possessing  the  right  to  institute  an  action  in  the  supreme  court, 
under  the  provision  in  the  constitution  which  defines  the  original 
jurisdiction  of  that  court.  Accordingly,  this  case  was  received 
and  treated  as  one  authorized  by  the  constitution,  in  virtue  of 
the  original  jurisdiction  vested  exclusively  in  the  supreme  court, 
—  a  jurisdiction  which  an  inferior  court,  or  a  judge  of  an  inferior 
court,  could  have  no  power  to  exert. 

However  irregular  and  unauthorized  the  first  proceeding  in 
this  case  appeared  to  me,  the  granting  of  the  second  injunction, 
and  the  measures  directed  for  enforcing  it,  I  am  constrained  to 
regard  as  still  more  irregular,  —  a  much  wider  departure  from 
precedent  or  legitimate  authority. 

This  second  proceeding  brings  to  our  notice  the  following 
state  of  facts :  An  application  to  a  circuit  judge  at  chambers, 
to  control  by  compulsory  process  persons  and  property,  both  of 
them  situated  beyond  and  without  the  bounds  of  his  legitimate 
power.  This  application  is  granted  at  chambers,  and  not  by  a 
proceeding  in  court  at  all ;  and  the  order  of  the  judge  so  made, 
and  the  mandate  directed  by  him  singly  for  tlie  execution  of  his 
order,  are  entitled  as  a  proceeding  in  and  before  the  supreme 
court,  and  as  an  act  of  the  supreme  court ;  and  the  peculiar  and 
appropriate  officer  of  this  tribunal  is  ordered  to  carry  that  man- 
date into  efiect. 
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According  to  1117  interpretation  of  the  constitution  of  the 
United  States,  the  supreme  court  is  a  distinct,  aggregate,  collec- 
tive body,  —  one  which  can  act  collectively,  and  in  term  or  in 
united  session  only.  It  cannot  delegate  its  functions,  nor  can 
it  impose  its  duties  upon  any  number  of  the  body  less  than  a 
quorum,  constituted  of  a  majority  of  its  members.  Much  less  can 
a  single  judge  be  clothed  with  its  joint  powers,  to  be  wielded  by 
him  at  any  time  or  in  any  place,  or  to  any  extent  to  which  his 
individual  discretion  may  point  Yet,  in  the  case  before  us,  we 
have  a  proceeding  begun,  prosecuted,  and  consummated  in  Uie 
name  of  the  supreme  court,  —  nay,  denominated  their  proper  act, 
when  eight  of  the  nine  judges  constituting  this  tribunal  had  no 
participation  in  that  proceeding,  perhaps  never  even  suspected 
its  existence.  It  may  very  well  be  inquired  whether  a  majority 
of  the  judges,  either  acting  individually  or  collectively  in  court, 
would,  on  principles  of  power  or  of  justice,  have  sanctioned  tlie 
course  pursued  in  this  case  ?  For  one,  I  can  answer  that  by 
him  it  would  have  been  unhesitatingly  rejected. 

Yet  this  course  it  is  now  attempted  to  justify  and  sustain, 
under  the  5th  section  of  the  act  of  congress  of  the  2d  of  March, 
1798,  (1  Stats,  at  Large,  884,)  which  provides  that ''  writs  of  ne 
exeat  and  injunction  may  be  granted  by  any  iudge  of  the  supreme 
court  in  cases  where  they  might  be  granted  by  tiie  supreme  court 
or  a  circuit  court." 

The  inference  sought  to  be  drawn  from  the  provision  just  cited 
I  propose  cursorily  to  examine,  with  the  view  of  showing  its  in- 
correctness as  a  deduction  from  the  language  or  the  purposes  of 
that  provision,  and  especially  with  the  view  of  exposing  the  total 
inapplicability  of  the  attempted  conclusion  to  the  facts  developed 
by  the  record  before  us. 

The  subjects  embraced  within  the  proposed  inquiry,  namely, 
the  distribution  and  exercise  of  power  in  the  different  divisions 
of  the  federal  judiciary — the  dennition  and  establishment  of  the 
distinctive  boundaries  within  which  those  several  divbions  should 
revolve,  are  matters  of  an  importance  much  too  grave  to  be  in- 
cidentally or  lightly  disposed  of.  They  are  matters  inseparable 
alike  from  the  order  and  harmony  and  stability  of  public  au- 
thority, and  from  the  safety  and  enjoyment  of  private  right. 

By  the  act  of  congress  establishing  the  judicial  courts  of  the 
United  States,  (1  Stats,  at  Large,  81,)  no  power  was  conferred 
upon  the  judges  of  the  coui*t6  of  the  United  States  to  grant 
writs  of  injunction ;  nor  was  the  power  to  grant  an  injunction 
eo  nomine  conferred  upon  any  of  the  courts.  Tliis  authority 
was,  however,  as  to  the  courts,  given  by  implication  in  the  14th 
section  of  the  statute,  which  authorized  the  courts  tliereinbefore 
enumerated,  to  grant  writs  of  scire  fadcLSy  habeas  corpus^  and 
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all  other  writs  not  specially  provided  for  by  statute,  which  may 
be  necessary  for  the  exercise  of  their  respective  jurisdictions. 

The  feature  of  this  provision  proper  lor  consideration  here  is 
this :  that  the  power  was  conferred  upon  the  courts,  and  not 
upon  the  judges,  and  was  given  in  cases  only  in  which  it  was 
necessary  for  the  exercise  of  the  jurisdiction  of  those  courts. 
What  was  the  jurisdiction  of  the  circuit  courts,  as  to  persons  or 
property,  or  both  ?  With  respect  to  proceedings  in  rem,  as  the 
process  of  the  court  could  not  run  beyond  the  prescribed  limits 
of  its  appropriate  district,  the  jurisdiction  or  power  of  the  court 
could  be  coextensive  only  with  those  limits,  and  was  conse- 
quently impotent  and  null  as  to  any  direct  control  of  the  sub- 
ject-matter when  situated  beyond  them.  And  with  respect  to 
tiie  jurisdiction  over  persons  or  parties,  we  find  it  declared  by 
the  11th  section  of  the  judiciary  act,  that  ^'no  civil  suit  shall  be 
brought  before  either  of  the  said  courts,  against  an  inhabitant 
of  the  United  States,  in  any  other  district  than  that  whereof  he 
is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of 
serving  the  writ '' ;  and  so  careful  have  been  the  authors  of  this 
restriction  to  insure  its  effectual  observance,  that  in  the  same 
section  of  the  statute  they  have  prohibited  every  transfer  of  the 
interests  or  rights  of  parties  made  with  the  view  of  evading  its 
operation.  An  interpretation  of  the  11th  section  of  the  judici- 
ary act — one  conclusive  upon  the  jurisdiction  of  the  circuit  courts 
—  has  been  declared  in  repeated  decisions  by  this  court,  as  may 
be  seen  amongst  other  instances  which  might  be  adduced,  in 
the  cases  of  M'Micken  1;.  Webb,  11  Pet.  36 ;  of  Toland  v.  Sprague, 
12  Pet.  p.  800 ;  and  of  Keary  v,  Tlie  Farmers'  and  Mechanics' 
Bank  of  Memphis,  16  Pet.  p.  89.  In  the  second  of  the  cases 
just  cited,  the  effect  of  the  statute  in  defining  the  jurisdiction 
of  the  circuit  courts  is  examined  with  much  minuteness  and 
particularity. 

It  follows,  then,  by  necessary  induction,  both  from  the  lan- 
guage of  the  judiciary  act  and  from  the  interpretation  thereof  by 
this  court,  that  the  jurisdiction  —  as  auxiliary  to  which,  and  as  a 
means  of  enforcing  its  exercise,  the  power  to  grant  injunctions 
was  conferred  upon  the  circuit  courts  —  is  that  jurisdiction  re- 
stricted to  persons  and  property  found  within  the  prescribed  local 
bounds  assigned  to  those  courts. 

But  it  has  been  argued,  that  whilst  the  restrictions  above  men- 
tioned may  be  imposed  upon  the  courts  as  such,  in  the  most 
solemn  and  deliberate  exercise  of  their  functions,  the  judges  in- 
dividually, out  of  court,  and  distinguished  as  they  are  by  the 
language  of  the  law  from  the  courts,  have  been  released  from 
the  same  or  similar  restraints,  and  have  been  clothed  with  power 
separately  to  exert  this  extraordinary  jurisdiction  over  persons 
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and  proper^  residing  or  situated  anywhere  and  everywhere 
within  the  United  States.  Nothing  more  is  required,  according 
to  this  argunient,  to  overstep  tiie  fixed  and  designated  boundary 
of  tlie  courts'  authority  than  the  sic  jubeo  of  the  individual 
judge. 

In  considering  the  interpretation  now  placed  upon  tlie  5th  sec- 
tion of  the  act  of  March  2, 1798,  the  mind  is  impressed  with  the 
irregularity  and  inconsistency  which  tliis  interpretation  implies; 
and  with  tiie  inutility  and  inefficiency  for  any  beneficial  object, 
of  the  power  it  is  said  to  have  created.  It  is  certainly  a  novelty, 
and  an  anomaly  in  jurisprudence,  to  allege  in  a  judicial  officer 
acting  out  of  court,  and  as  it  were  in  paisj  the  existence  of  a 
jurisdiction  over  persons  and  property  with  respect  to  which  he 
has  no  power  to  adjudicate  in  court,  and  his  acts  in  relation  to 
which  he  possesses  no  authority  to  reverse  or  modify  or  even  to 
revise.  Tet  this  is  precisely  the  attitude  which  the  circuit  courts 
and  the  judges  of  those  courts  are  made  to  occupy  in  relation  to 
each  other,  by  the  interpretation  now  attempted. 

In  the  next  place,  so  far  as  usefulness  or  efficiency  may  be 
supposed  to  have  been  the  objects  of  the  statute,  much  of  these 
are  taken  away  by  denying  to  the  courts  the  power  claimed  for 
the  judges  out  of  court  to  act  upon  persons  or  property  beyond 
the  bounds  of  the  i*espective  circuits.  The  same  necessity  which 
would  dictate  a  resort  to  one,  requiring  equally  a  resort  to  both 
or  either. 

Some  obscurity  and  difficulty  is  perceived  and  felt  as  arising 
from  that  portion  of  §  5  of  the  act  of  March  2, 1798,  which  per- 
mits the  judges  of  the  circuit  courts  to  grant  injunctions  in  cases 
wherein  they  might  be  granted  by  the  supreme  court ;  but  this 
language  it  is  thought,  when  correctly  understood,  operates  no 
change,  or  extension,  or  enlargement  of  the  powers  and  jurisdic- 
tion of  the  circuit  courts,  or  of  the  judges  of  those  courts.  If 
indeed  it  should  be  contended  that  this  section  of  the  statute 
was  designed  to  confer,  or  by  its  terms  purported  to  confer  upon 
the  circuit  courts,  or  upon  the  judges  thereof,  the  jurisdiction 
and  functions  of  the  supreme  court,  then  must  that  section,  so 
far  at  least,  be  rejected  as  absolutely  void,  being  in  violation  of 
the  constitution. 

The  supreme  court  of  the  United  States  is  the  creature  of  the 
constitution.  By  this  instrument  its  powers  and  jurisdiction, 
original  and  appellate,  are  conferred  and  defined ;  these  are 
peculiar  and  exclusive,  and  by  no  legislation  can  tliey  be  en- 
larged or  diminished,  much  less  can  they  either  in  whole  or  in 
part,  be  delegated  to  other  tribunals  or  officers  of  any  grade  or 
description. 

I  am  clearly  of  the  opinion,  therefore,  that  by  the  5th  section 
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of  the  act  of  1798,  no  power  to  exercise  authority  or  jurisdiction 
appertaining  to  the  supreme  court  was,  or  could  have  been,  con- 
ferred either  upon  the  circuit  courts  or  upon  the  judges  thereof ; 
but  that  this  section  must  be  understood  as  simply  conferring 
upon  the  judges  a  power  previously  confined  to  the  courts  alone,  • 
—  namely,  the  power  to  grant  injunctions,  and  this  subject  to 
every  limitation  by  which  the  circuit  courts  were  controlled. 

But  the  interpretation  of  the  act  of  1793  now  contended  for, 
broad  as  it  is,  still  is  not  wide  enough  to  cover  the  proceeding 
which  it  is  now  used  to  shield  and  protect.  To  accomplish  tliis 
end,  it  must  be  stretched  still  more  ;  and  until  it  can  be  made  to 
comprise  an  identification  of  a  single  judge  of  the  supreme  court 
with  the  entire  court  itself,  and  the  transformation  of  an  act  by 
an  individual  judge  —  an  act  performed  without  the  accustomed 
formalities  of  a  regular  court  —  into  a  proceeding  by  the  supreme 
court  in  the  exercise  of  its  constitutional  and  only  legitimate 
functions. 

The  order  granting  the  second  injunction  in  this  case,  were  it 
obnoxious  to  no  other  objection,  appears  to  me  to  be  unwar- 
ranted and  void,  for  the  reason  that  it  assumes  to  contravene 
and  overrule  in  effect,  if  not  in  terms,  an  existing  decree  of  this 
court,  between  these  same  parties  and  upon  the  same  subject- 
matter. 

The  decree  of  this  court,  first  pronounced  in  February,  1852, 
decided  that  the  suspension  bridge  at  Wheeling  was  an  obstruc- 
tion to  the  passage  of  steamboats  on  the  Ohio  River,  and  that 
unless  it  should  be  elevated  to  the  height  of  one  hundred  and 
eleven  feet  above  low-water  mark,  before  the  1st  day  of  Febru- 
ary next  following  this  decree,  it  should  be  abated.  Upon  a 
subsequent  day  of  the  same  term,  the  decree  was  so  modified  as 
to  substitute  for  the  requirement  of  increased  elevation,  or  of  the 
alternative  of  an  abatement,  permission  to  the  proprietors  of  the 
suspension  bridge  to  construct  in  the  permanent  wooden  bridge, 
which  spans  the  western  channel  of  the  river,  a  draw  of  a  capa- 
city sufficient  for  the  passage  of  steamboats  of  the  largest  class ; 
the  additional  distance  or  the  short  delay  (of  a  few  minutes  only) 
incident  to  this  arrangement  constituting,  as  expressed  in  the 
language  of  this  court,  '^no  appreciable  injury  to  commerce.'' 
Liberty  was  reserved  by  this  decree  to  either  party  to  ^'  move  the 
court  in  relation  to  this  matter  on  the  1st  Monday  of  February 
ensuing."     Vide  13  How.  625. 

In  obedience  to  a  notice  from  the  complainant,  under  the  lib- 
erty reserved  in  the  decree,  the  defendants  appeared  on  the  regu- 
lar return  day  by  counsel  in  court ;  but  the  complainant  failing 
to  prosecute  this  motion,  it  was  permitted  to  be  discontinued. 
To  a  second  notice  to  the  defendants  they  again  appeared,  but 
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the  oomplainaot  again  making  default,  was  formally  called,  and 
the  motion  was  dismissed. 

From  this  failure  or  refusal  on  the  part  of  those  who  were 
authorized  to  move  in  the  case,  this  court,  for  aught  that  could 
be  judicially  known  to  them,  might  have  been  justified  in  the 
conclusion,  that  everything  they  had  ordered  had  been  complied 
with,  or  had  been  arranged  to  the  mutual  satisfaction  of  the 
parties.  Certainly  up  to  this  period,  there  was  no  fact  regularly 
and  formally  before  them,  on  which  to  found  or  justify  process 
for  contempt.  Under  this  state  of  things,  the  suspension  bridge 
at  Wheeling  remained,  and  was  authorized  to  remain. 

This  court  had  prescribed  the  conditions,  according  to  which 
it  was  to  stand  or  to  be  abated,  and  had  designated  the  parties 
by  whom^  the  modes  by  which,  and  the  extent  to  which,  the 
decree  might  be  carried  into  effect. 

In  this  attitude  of  the  case,  a  mandate  is  issued  from  a  judge 
at  chambers,  superseding  the  mode  pointed  out  by  this  court  for 
the  execution  of  its  decree,  and  whoUy  irrespective  of  any  con- 
dition according  to  which  that  decree  had  been,  by  its  own 
terms,  modified,  as  above  mentioned. 

The  above  mandate  assumes  to  order,  in  the  name  of  this 
court,  that  no  bridge  of  an  elevation  less  than  that  prescribed  by 
this  order,  shall  be  thrown  across  the  Ohio  from  Zane's  Island 
to  Wheeling,  regardless  altogether  of  any  facility,  however  com- 
plete, which  might  be  provided  for  the  passage  of  steamboats  by 
the  western  channel  of  the  river. 

This  mandate,  therefore,  was  itself  a  palpable  violation  of  the 
decree  of  this  court,  and  of  rights  reserved  to  the  defendants  by 
tliat  decree,  —  rights  which  they  twice  evinced  their  readiness  to 
vindicate  before  this  court,  in  opposition  to  the  reiterated,  but 
subsequently  abandoned  attempts  by  the  complainant  to  assail 
them. 

Can  contempt,  then,  be  affirmed  or  imputed  with  reference  to 
a  readiness  to  yield  obedience  to  the  regular  authority  of  the 
court,  or  with  reference  to  an  unwillingness  to  comply  with  a 
proceeding  not  merely  void  in  itself,  but  one  also  in  manifest 
violation  of  the  constitution  and  the  law  ? 

To  which  it  may  be  asked,  were  the  defendants  bound  to  con- 
form to  the  authority  of  this  court,  deliberately  announced  upon 
a  question  regularly  before  them  as  a  court,  or  to  an  order  from 
a  single  judge,  obviously  in  contravention  of  tlie  former,  assum- 
ing to  exercise  an  authority  belonging  only  to  the  court  as  an 
aggregate  body,  and  by  which  assumption  this  court  is  placed 
in  an  attitude  adversary  to  its  own  decree  ? 

There  is  still  another  view  of  this  case,  which,  to  my  mind,  is 
conclusive  against  the  proceedings  on  the  part  of  the  circuit 


DECEMBER   TERM,  1355.  457 

State  of  PeDiifylvania  v.  Wheeliog  and  Belmont  Bridge  Co. 


judge,  and  equally  so  against  every  motion  now  urged  before 
us  as  founded  thereon,  or  on  either  the  principal  or  modified 
decree  heretofore  pronounced  in  this  cause. 

Previously  to  the  application  for  the  second  injunction,  the 
congress  of  the  United  States,  by  a  formal  statutory  enactment, 
declared  the  bridges  which  had  been  erected  over  the  Ohio  at 
Wheeling  in  Virginia,  and  at  Bridgeport  in  the  State  of  Ohio, 
abutting  on  Zane's  Island,  to  be  lawful  structures  in  their 
present  position  and  elevation,  ^'anything  in  any  law  or  laws 
of  the  United  States  to  the  contrary  notwithstanding."  And 
they  further  enacted,  '^  that  the  officers  and  crews  of  all  vessels 
and  boats  navigating  the  said  river,  are  required  to  regulate  the 
use  of  their  said  vessels  and  boats,  and  any  pipes,  or  chimney, 
or  chimneys  belonging  thereto,  so  as  not  to  interfere  witli  the 
elevation  and  structure  of  the  said  bridges."  Vide  10  Stats, 
at  Large,  112. 

Against  the  effect  of  these  very  explicit  enactments,  it  has 
been  contended  that  they  are  void,  because,  as  it  is  said,  they  re- 
verse a  decision  of  this  court,  which  congress  has  no  power  to 
do.  In  answer  to  this  argument,  it  may  be  conceded  that  the 
position  assumed  by  it  might  be  true  with  reference  to  the  ad- 
justment or  security  of  private  rights  vested  under  previously 
existing  laws  or  adjudications ;  but  such  a  position  is  wholly 
inapplicable  to  measures  of  public  policy  falling  appropriately 
within  the  legislative  competency,  and  much  less  can  it  have 
any  influence  to  warrant  in  any  other  department  of  the  govern- 
ment the  exercise  of  powers  vested  exclusively  in  the  national 
legislature. 

It  is  impossible  to  read  either  the  original  or  the  modified 
decree,  by  the  majority  of  the  court  in  this  cause,  without  per- 
ceiving that  both  these  decrees,  as  well  as  the  entire  argument 
in  support  of  them,  were  based  upon  the  single  assumption  that 
the  erection  of  the  suspension  bridge  at  Wheeling  was  an  inter- 
ference with  the  right  to  regulate  commerce  vested  in  congress 
by  the  constitution.  It  is  equally  manifest,  from  the  arguments 
and  opinions  of  the  minority  of  the  court,  that  the  right  in  con- 
gress to  regulate  commerce  is  not  only  conceded  by  the  minority, 
but  the  exclusiveness  of  that  power  in  congress  is  insisted  upon. 
These  later  opinions  maintain  the  doctrine  that  congress  alone 
are  competent  to  exercise  this  right  or  power,  and  can  neither 
be  controlled  nor  anticipated  with  respect  to  it  by  the  judicial 
department,  upon  any  fancied  necessity,  nor  upon  any  supposed 
neglect,  or  omission,  or  incompetency,  which  the  latter  may  im- 
pute to  congress,  and  may  imagine  the  judicial  department  called 
upon  to  remedy. 

In  these  views  are  seen  essentially,  nay  explicitly,  the  diversity 
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existing  in  the  opinions  of  the  majority  and  minority  of  the 
judges,  as  declared  in  this  case. 

Congress  have,  by  statute  already  referred  to,  undertaken  to 
regulate  the  commerce  upon  the  Ohio  Biver,  so  far  as  the  mat- 
ters involved  in  this  controversy  are  concerned.  And  who  shall 
question  their  power  to  do  tliis  ?  Does  it  belong  to  this  court, 
under  any  article  or  clause  of  the  constitution,  or  of  any  statute, 
to  assume  such  a  superiority  7  Congress  have  ordained  that 
the  vehicles  of  commerce  on  tlie  Ohio,  the  steamboats,  shall  so 
graduate  the  height  of  their  cliimneys,  as  not  to  interfere  with 
the  bridges  at  Wheeling,  as  existing  at  the  date  of  tlie  statute. 
By  this  they  have  at  least  declared  tliat  these  bridges  are  deemed 
by  them  no  invasion  either  of  the  power  or  the  policy  of  con- 
gress with  reference  to  the  commerce  of  the  Ohio  Biver.  They 
have  regulated  this  matter  upon  a  scale  by  them  conceived  to 
be  just  and  impartial,  with  reference  to  that  commerce  which 
pursues  the  course  of  the  river,  and  to  that  which  traverses  its 
channel,  and  is  broadly  diffused  through  the  country. 

They  have  at  the  same  time  by  what  they  have  done,  secured 
to  the  government,  and  to  the  public  at  large,  the  essential  ad- 
vantage  of  a  safe  and  certain  transit  over  the  Ohio,  —  an  advan- 
tage which,  previously  to  the  erection  of  the  Wheeling  bridge^ 
was  greatly  desired,  but  never  attained. 

In  what  has  been  done  by  congress,  I  can  have  no  doubt  that 
they  have  acted  wisely,  justly,  and  strictly  within  their  constitu- 
tional competency.  By  their  action  they  have  completely  over- 
thrown every  foundation  upon  which  the  decrees  of  tliis  court, 
the  orders  of  the  circuit  judge,  and  every  motion  purporting  to 
be  based  upon  these  or  either  of  them,  could  rest.  I  am,  there- 
fore, of  the  opinion  tliat  each  and  every  motion  submitted  by 
the  complainant  under  color  of  the  decrees  heretofore  pronounced 
in  this  cause,  or  of  the  injunction  awarded  by  tlie  judge  of  tlie 
circuit  court,  should  be  overruled  ;  that  the  injunction  awarded 
as  aforesaid  should  be  dissolved,  and  the  bill  praying  for  tliat 
injunction  should  be  dismissed ;  and  that  in  each  instance  the 
defendants  should  be  decreed  tlieir  costs. 

Order  —  in  the  original  case. 

This  court  at  a  prior  term,  to  wit,  on  27th  May,  1852,  having 
declared  that  the  bridge  of  the  respondents  was  an  obstruction 
to  the  navigation  of  the  Oliio  Biver,  and  that  it  did  a  special 
damage  to  the  complainant,  and  having  decreed  that  the  same 
should  be  altered  as  thereby  directed,  or  removed  by  the  respon- 
dents, and  the  complainant  having  subsequently  moved  this 
court  for  writs  of  assistance,  of  sequestration  and  of  attach- 
ment against  the  said  respondents,  and  ako  for  a  taxation  of 
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the  costs  decreed  by  this  court,  and  for  the  process  of  this  court 
to  enforce  the  payment  thereof  by  the  said  respondents,  and  the 
congress  of  the  United  States  having  by  an  act  passed  on  the 
81st  of  August,  1852,  entitled  ^^  An  Act  making  appropriations 
for  the  service  of  the  Post-Office  Department,  during  the  fiscal 
year  ending  the  80th  of  June,  1868,  and  for  other  purposes,'* 
provided  for  the  navigation  of  the  Ohio  River,  and  so  regulated 
the  navigation  of  the  said  river  as  to  be  consistent  with  the 
maintenance  of  the  said  bridge.  And  the  respective  parties 
having  been  fully  heard  by  counsel,  and  after  mature  deliberation 
thereupon  had  by  tliis  court,  it  is  now  here  considered  and  de- 
creed by  this  court  that  the  said  motion  for  writs  of  assistance, 
sequestration,  and  attachment  be  and  the  same  is  hereby  over- 
ruled, and  that  the  said  writs  be  and  they  are  hereby  denied. 
And  it  is  further  considered  and  decreed  by  the  court  that  the 
said  complainant  do  have  and  recover  from  the  said  respondents 
the  costs  of  the  said  complainant  as  decreed  by  this  court  on  the 
aforesaid  27th  day  of  May,  a.  d.  1852,  to  be  taxed  by  the  clerk, 
and  that  the  said  respondents  do  pay  the  same  to  the  com- 
plainant within  ninety  days  from  this  aate ;  and  that  in  default 
of  such  payment,  that  execution  do  issue  therefor  to  be  directed 
to  the  marshal  of  the  United  States  for  the  District  of  Columbia 
to  enforce  the  same. 

Order — with  respect  to  the  bill  filed  before  Mr.  Justice  Grier  and 

injunction  issued  by  his  order. 

This  cause  came  on  to  be  heard  upon  the  bill  of  complaint, 
an  order  by  the  Honorable  R.  C.  Grier,  an  associate  justice  of 
this  court,  on  the  26th  day  of  June,  1854,  granting  an  injunction 
as  prayed  for  in  the  said  bill,  and  upon  the  motion  by  the  com- 
plainant for  writs  of  assistance,  of  sequestration,  and  of  attach- 
ment against  the  said  respondent,  and  upon  a  motion  by  the 
respondent  to  dissolve  the  said  injunction,  and  was  fully  argued 
by  counsel  on  both  sides ;  upon  consideration  whereof,  and 
after  mature  deliberation  thereupon  had,  it  is  now  here  ordered 
and  decreed  by  this  court  that  the  said  motion  by  the  said  com- 
plainant for  writs  of  assistance,  of  sequestration,  and  of  attach- 
ment be  and  the  same  is  hereby  overruled,  and  that  the  said 
injunction,  so  as  aforesaid  granted,  be  and  the  same  is  hereby 
dissolved. 
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The  State  op  Pbnnsylvanu,  Complainaot,  v.  The  Wheeunq 

AND  Belmont  Bridge  Compant. 

Thu  court  has  power,  in  a  case  of  original  jarbdictioo,  to  award  cotti  against  either 
of  the  partiet. 

The  statutes  of  the  United  States  npon  the  subject  of  costs,  examined. 

Moreover,  this  coort  has  eanitv  jnnsdietion  in  certain  cases,  under  the  oonstitation  of 
the  United  States ;  and  in  those  cases,  it  is  guided  bj  the  rules  and  principles  of  the 
court  of  chancery  in  England,  as  thev  existed  when  onr  constitution  was  formed 
That  court  had  power  to  award  costs  and  this  court  must  have  the  same  power. 

Hie  bill  of  costs  in  this  case  was  taxed  by  the  clerk  under  the  order  of  this  court 
Either  party  had  leate  to  file  exceptions,  but  both  parties,  by  a  written  agreement, 
waived  all  exceptions,  and  the  oonrt  confirmed  the  r^iort.  After  thii,  it  is  too 
late  to  object 

A  motion  to  file  a  bill  of  review  npon  the  subject  of  costs,  and  also  for  a  re-taxation 
of  them,  is,  therefore,  overruled. 

• 

This  was  a  case  of  original  jurisdiction  upon  the  equity  side 
of  this  court,  and  was  a  sequel  to  the  preceding  case  between 
the  same  parties. 

Mr.  Charles  W.  Russettj  as  the  solicitor  for  the  Bridge  Com- 
pany, filed  a  petition  praying  leave  to  file  a  bill  of  review  of  an 
order  of  this  court,  made  at  the  December  term,  1851,  respecting 
the  costs,  in  the  original  case  between  the  parties.  The  petition 
sot  forth  that  this  court  had  no  power  to  condemn  either  party 
to  a  suit  originally  brought  in  this  court  to  pay  the  costs  of  the 
suit ;  or  if  it  had  the  power,  then  the  amount  of  costs  must  bo 
regulated  by  some  previous  act  of  congress  or  rule  of  this  court. 
It  also  set  forth  that  the  report  of  the  clerk,  which  was  con- 
firmed by  an  order,  was  liable  to  objection,  and  prayed  that  the 
report  might  be  reopened. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  an  application  made  on  the  part  of  the  defendants, 
for  leave  to  file  a  bill  of  review,  so  far  as  respects  the  orders 
and  decrees  for  costs  heretofore  rendered  in  the  above  case 
against  them. 

The  court  have  already  determined  that  the  decree  rendered 
for  costs  against  the  defendants  was  unaffected  by  the  act  of 
congress  passed  August  81,  1852,  and  witli  which  determina- 
tion it  is  entirely  satisfied. 

It  is  suggested,  however,  on  the  part  of  the  applicant,  that 
there  is  no  act  of  congress  expressly  conferring  power  upon  this 
court  in  the  case  of  original  jurisdiction,  to  award  costs  against 
either  of  the  parties.  This  may  be  true,  but  it  is  equally  true 
in  respect  to  the  circuit  courts  of  the  United  States,  and  yet  no 
one  has  doubted  the  power  in  those  courts  since  their  first  organ- 


DECEMBER   TERM,    1855.  461 

State  of  PennsylTania  v.  Wheeling  and  Belmont  Bridge  Co. 


ization  ;  1  Blatchford  R.  652 ;  and  the  grounds  upon  which  that 
power  rests  apply  with  equal  force  to  the  supreme  court  in  the 
cases  mentioned.  In  the  distribution  of  original  jurisdiction  be- 
tween the  supreme  and  circuit  courts,  there  is  nothing  peculiar 
in  the  nature  or  character  of  that  conferred  upon  the  former  to 
distinguish  it  specially  from  the  latter.  Indeed,  a  large  portion 
of  this  jurisdiction  is  concurrent  with  that  of  the  circuit  courts. 
It  is  exclusive  only  in  a  few  cases  having  regard  to  the  sovereign 
character  of  the  party  to  the  suit,  or  in  cases  where  the  interests 
of  our  foreign  relations  may  be  concerned,  and  principles  of  inter- 
national law  involved. 

In  the  nature  of  the  jurisdiction,  therefore,  or  in  the  character 
of  the  suits  in  this  court  of  original  jurisdiction,  we  perceive 
nothing  that  should  lead  us  to  distinguish,  on  the  question  of 
costs,  between  this  court  and  the  circuit  courts.  And,  as  we 
have  already  said,  the  grounds  for  the  exercise  of  the  power  — 
namely,  the  repeated  recognition  by  acts  of  congress  of  the  right 
of  the  prevailing  party  to  •osts — is  as  applicable  to  the  one  court 
as  the  other. 

It  would  be  an  endless  task  to  refer  to  the  various  acts  of  con- 
gress passed  from  time  to  time  recognizing  the  right  of  the  party 
to  costs  in  proceedings  in  the  courts  of  the  United  States,  and, 
of  course,  including  this  court.  It  will  be  sufficient  to  say,  that 
they  will  be  found  in  the  laws  of  congress,  running  through  its 
entire  legislation  on  the  subject  of  judicial  proceedings,  and  regu- 
lation of  the  power  and  authority  of  the  federal  courts  and  its 
officers.  Among  the  first  acts  is  that  of  May  9, 1792,  '^  An  Act 
for  regulating  processes  in  tlie  courts  of  the  United  States,  and 

S)roviding  compensations  for  the  officers  of  the  said  courts  and 
or  jurors  and  witnesses."  1  Stats,  at  Large,  275.  The  compen- 
sation here  provided  for,  on  behalf  of  officers  and  persons  con- 
cerned in  the  administration  of  justice,  not  payable  out  of  the 
treasury  of  the  United  States,  was  recoverable  as  costs  of  the 
suit.     §  6,  p.  278. 

The  act  of  July  22,  1813,  (2  Stats,  at  Large,  19,)  "  An  Act 
concerning  suits  and  costs  in  courts  of  the  United  States,"  pro- 
vided, (§  1,)  that  where  several  actions  against  persons  who  might 
be  joined  in  one  action  touching  a  demand  in  any  court  of  the 
United  States,  if  judgment  be  given  for  tlie  plaintiff,  such  party 
shall  not  recover  the  costs  of  more  than  one  action,  &c.  And 
the  3d  section  provided,  that  where  causes  of  like  nature,  &c., 
shall  be  pending  before  a  court  of  the  United^States,  it  is  made 
the  duty  of  the  court  to  make  rules  or  orders  to  avoid  unneces- 
sary costs,  and  consolidate  the  causes.  It  is  also  provided  that 
if  any  attorney  or  pei'son  admitted  to  conduct  causes  in  a  court 
of  the  United  States  shall  appear  to  have  multiplied  proceedings 
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in  aDj  cause,  so  as  to  increase  costs  vezatiously,  such  person  may 
be  required  to  satisfy  any  excess  of  costs  so  incurred.  But  we 
shall  not  pursue  this  inquiry.  We  could  multiply  instances  of 
similar  recognition  of  the  right  of  the  party  to  costs,  and  power 
of  the  court  to  award  them,  to  almost  any  extent.  The  instances 
we  have  referred  to  are  but  samples,  and,  we  think,  sufficient  for 
the  purpose  designed. 

But,  independent  of  this,  the  constitution  provides  that  the 
judicial  power  of  the  United  States  shall  extend  to  all  cases  in 
equity  between  a  State  and  the  citizens  of  anotlier  State ;  and 
that,  in  cases  in  which  a  State  shall  be  a  party,  this  court  shall 
have  original  jurisdiction.  There  is  thus  conferred  by  the  con- 
stitution on  this  court  original  jurisdiction  over  ^  cases  in 
equity ''  between  a  State  and  citizens  of  another  State  ;  and 
this  is  the  jurisdiction  we  have  exercised  in  the  matter  now 
before  us. 

Original  jurisdiction  in  equity,  in  a  particular  class  of  cases, 
conferred  by  the  constitution  on  tliis  court,  has  been  interpreted 
to  impose  the  duty  to  adjudicate  according  to  such  rules  and 
principles  as  governed  the  action  of  the  court  of  chancery  in 
England,  which  administered  equity  at  the  time  of  the  emigra- 
tion of  our  ancestors,  and  down  to  the  period  when  our  consti- 
tution was  formed.  And  when  the  constitution  of  the  United 
States  conferred  that  jurisdiction  on  this  court,  it  cannot  be  con- 
strued to  exclude  the  power  possessed  and  constantly  exercised 
by  every  court  of  equity  then  known,  to  use  its  discretion  to 
award  or  refuse  costs,  as  its  judgment  of  the  right  of  the  case, 
in  that  particular,  might  require.  The  court  entertains  no  doubt 
of  its  power  to  award  costs,  and  deny  the  application  to  file  a 
bill  of  review. 

Then  as  to  the  bill  of  costs  taxed  by  the  clerk.  It  is  sufficient 
to  say,  that  the  bill  as  we  understand  it,  consists  entirely  of  the 
expenses  attending  the  taking  of  testimony  in  the  case,  and  of 
the  surveys,  examinations,  and  reports  of  the  engineer,  prepara- 
tory to  the  final  hearing  of  the  case,  and  which  services  were 
performed  under  the  special  order  and  direction  of  the  court, 
together  with  the  fees  for  the  services  of  the  officers  of  the  court. 
And,  further,  that  the  bill  of  costs  has  been  referred  to  the  clerk 
of  the  court,  with  directions  to  examine  witnesses,  and  resort  to 
such  other  proofs  for  the  purpose  of  ascertaining  the  proper  com- 
pensation to  be  allowed  the  commissioners,  and  to  the  engineers 
and  clerks  employed  by  him,  and  also  to  ascertain  the  whole 
amount  of  expenses  incurred  by  said  commissioner,  and  the 
amount  advanced  by  the  respective  parties,  and  report  on  the 
same ;  and  that  either  party  have  leave  to  except  to  the  report, 
in  writing,  as  to  any  of  the  items  or  sums  of  money  allowed  by 
the  clerk. 
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This  report  was  duly  made  in  conformity  with  the  order,  and 
the  counsel  for  the  respective  parties  filed  at  the  time  a  written 
declaration  waiving  all  exceptions  to  any  part  of  said  account 
or  vouchers,  and  stating  that  they  do  not  mean  to  except  to  said 
report,  nor  desire  any  further  time  to  examine  or  except  to  it ; 
whereupon  the  report  was  confirmed  by  this  court. 

It  can  hardly  be  expected,  after  this  deliberate  proceeding  by 
the  court  to  ascertain  the  costs  and  expenses  attending  the  trial 
and  hearing  of  the  case,  and  the  opportunity  of  the  counsel  for 
the  respective  parties  at  the  time  to  scrutinize  the  several  items 
of  the  account,  their  attendance  before  the  master,  and,  after  the 
proper  scrutiny,  entering  into  and  filing  an  express  written 
waiver  of  exceptions  to  the  taxation  and  solemn  recognition  of 
its  justice  and  propriety,  that  the  court  will  open  the  question 
for  a  re-examination,  or  can  desire  any  further  inquiry  into  or 
review  of  the  matter  thus  disposed  of.  Tliere  must  be  an  end 
of  litigation.  We  are  not  only  satisfied  that  the  party  applicant 
for  a  review  of  the  question  has  already  had  full  opportunity  to 
present  his  objections  to  the  bill  of  costs,  and,  mdeed,  has 
already  availed  himself  of  the  benefit  of  it,  but  are  also  satisfied 
with  the  order  and  judgment  of  the  court  heretofore  given  in  the 
premises. 

The  motion  for  bill  of  review,  and  also  for  re-taxation  of 
costs,  is  denied. 


James  W.  Goslee,  Duncan  B.  Frierson,  Hannibal  S.  Blood, 
AND  John  Goodrich,  Owners  of  the  Steamboat  Autocrat, 

LiBELLANTS   AND   APPELLANTS,   V.  ThEODORE   ShUTE,   ExECUTOB 

OF  Maria  Shute,  deceased,  and  Mary  A.  Shute,  Owners 

AND    ClAIMAMTS   OF   THE    StEAMER   MaGNOUA. 

In  a  ooUuioD  which  occurred  npon  the  Mississippi  River  between  an  aflcendioff  and 
descending  steamboat^  whereby  the  former  was  destroyed,  the  collision  was  uiieflT 
owing  to  Uie  neglect,  bj  the  ascending  boat,  of  the  rnle  which  requires  the  ascend- 
ing boat  to  keep  near  the  right  bank  and  the  descending  one  to  keep  near  the  middle 
of  the  river. 

Moreover,  the  ascending  boat  had  not  a  sufficient  Watch,  and  in  other  respects  !ti 
officers  were  to  blame. 

This  was  an  appeal  from  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Louisiana. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

The  district  court  held  that  both  boats  were  in  fault,  and 
divided  the  damages,  and  ordered  judgment  to  bo  entered  against 
Tl)e  Magnolia  for  $17,900. 
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From  this  decision  both  parties  appealed  to  the  circuit  court, 
where  the  judgment  of  the  district  court  was  reversed,  and  the 
libel  dismissed  with  costs.  The  libellants,  who  were  owners  of 
The  Autocrat,  appealed  to  this  court. 

It  was  argued  hj  Mr.  Sargent  and  Mr.  Crittenden,  for  the  ap- 
pellants, on  whose  side  was  also  filed  an  argument  by  Mr.  Pike. 
For  the  appellees,  it  was  argued  by  Mr.  Benjamin. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  is  an  appeal  in  admiralty,  from  the  circuit  court  for  the 
eastern  district  of  Louisiana. 

The  libellant  charges,  that  on  a  trip  from  New  Orleans  to 
Memphis  in  the  steamer  Autocrat,  with  a  full  cargo  and  a  great 
number  of  passengers,  The  Magnolia  ran  into  her,  forward  of  the 
wheel  on  her  larboard  side,  which  caused  her  to  sink  in  less 
than  ten  minutes ;  by  which  the  boat  and  cargo  were  lost,  and 
the  lives  of  several  passengers.  , 

On  the  hearing  in  the  district  court,  it  was  held  that  both  boats 
were  in  fault;  and,  under  the  well-established  rule  of  the  ad- 
miralty, the  damage  was  divided.  From  that  decision  an  appeal 
was  taken  to  the  circuit  court,  which  reversed  the  decree  of  the 
district  court.  The  appeal  now  before  us  is  from  the  circuit 
court. 

As  usual,  in  collision  cases,  there  is  some  conflict  among  the 
witnesses  in  regard  to  tlic  facts  of  the  case,  as  well  as  to  matters 
of  opinion. 

On  the  9th  of  February,  1852,  the  steamboat  Magnolia,  de- 
scending the  Mississippi  River,  one  hundred  miles  above  New 
Orleans,  about  five  o'clock  in  the  morning,  landed  to  wood,  on 
the  left  bank  of  the  river,  at  a  place  called  Col.  Robinson's  wood- 
yard.  Before  the  boat  left  the  wood-yard,  when  the  pilot  was 
on  deck  and  about  to  take  the  helm,  his  attention  was  called  to 
an  ascending  boat,  which  was  near  Bayou  Goula,  a  mile  and  a 
half  or  two  miles  below.  When  first  seen,  the  ascending  boat 
was  running  to  the  right  bank  of  the  river. 

There  is  a  bar  on  the  left  side  of  the  river  about  a  mile  below 
the  wood-yard.  The  course  of  ascending  boats  is  to  cross  into 
the  bend,  just  above  Bayou  Ooula,  and  keep  up  the  right  shore 
some  six  or  seven  miles.  This  course  was  taken  by  The  Auto- 
crat, averaging,  generally,  less  than  one  hundred  yards  from  the 
right  shore. 

On  leaving  the  wood-yard.  The  Magnolia  backed  out  on  both 
wheels,  her  bow  being  fast  on  the  shore ;  as  she  came  off  botli 
engines  were  stopped,  and  then  the  boat  went  ahead  on  both 
wheels  to  check  her  up.  As  soon  as  this  was  done,  her  stern 
being  opposite  the  wood-yard,  the  larboard  engine  was  stopped. 
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to  let  her  come  roand  by  the  action  of  the  starboard  wheel.  The 
Autocrat  continued  up  the  right  bank  until  she  came  opposite, 
or  nearly  opposite,  to  Col.  Butler's  residence.  At  this  place  she 
was  within  less  than  one  hundred  yards  of  the  shore,  when  she 
changed  her  course  to  the  left  shore,  nearly  in  the  direction  of 
the  wood-yard  which  had  a  few  minutes  before  been  left  by  The 
Magnolia.  The  river  at  this  place  is  about  three  quarters  of  a 
mile  wide. 

In  rounding.  The  Magnolia  passed  the  middle  of  the  river,  but 
as  her  bow  was  thrown  down  the  stream,  The  Autocrat,  turning 
suddenly  to  the  right,  approached  her  with  a  speed  of  some  ten 
or  twelve  miles  an  hour.  As  Tlie  Autocrat  approached,  by  a  tap 
of  the  bell  she  signified  her  intention  to  cross  to  the  left  bank, 
and  before  the  bow  of  The  Magnolia,  whose  bell  was  rung  two 
taps,  indicating  the  same  direction.  Seeing  the  imminent  danger, 
The  Magnolia  rang  her  bells  to  back ;  and  it  is  stated  by  her  pilot, 
that  when  the  collision  happened  she  lay  upon  the  water,  not 
having  a  descending  movement  of  more  than  at  the  rate  of  a 
mile  or  a  mile  and  a  half  to  the  hour.  The  Autocrat  struck  her 
with  so  much  force  as  to  turn  her  bow  up  the  stream.  In  less 
than  ten  minutes  The  Autocrat  sunk  in  deep  water.  It  was  not 
more  than  five  minutes  after  The  Magnolia  left  the  wood-yard, 
until  the  collision  occurred.  The  pilot  says  The  Magnolia  was 
brought  round,  as  soon  as  could  be  done,  by  the  action  of  her 
starboard  wheel. 

Tlie  nose  of  The  Magnolia  struck  The  Autocrat's  guard  near 
the  forward  part  of  the  cylinder,  on  the  larboard  side,  and  the 
hull,  at  the  other  end  of  the  cylinder,  and  brought  up  in  her 
wheel.  The  collision  took  place  not  far  from  the  middle  of  the 
river,  somewhat  nearer  to  the  right  bank  than  to  the  left.  After 
the  boats  were  separated,  the  machinery  of  The  Autocrat  con- 
tinued to  work  for  a  few  minutes,  her  course  being  directed  to 
the  right  bank,  on  reaching  which,  she  went  down. 

Entire  accuracy  of  witnesses  as  to  the  direction  and  position 
of  the  boats  in  a  case  of  collision  at  night,  is  not  to  be  expected. 
The  peril  is  too  great  and  absorbing  to  note  and  detail  the  events 
as  they  transpired,  by  the  officers  and  hands  of  either  boat.  The 
leading  facts  being  ascertained  by  the  weight  of  the  testimony, 
when  properly  considered,  will  lead  to  a  more  just  result  than  by 
a  minute  examination  of  the  evidence. 

What  was  the  duty  of  the  respective  boats,  when  they  first 
came  within  view  of  each  other  ?  The  Magnolia  was  at  the  wood- 
yard  on  the  left  bank  of  the  river ;  The  Autocrat  was  near  Bayou 
Goula,  crossing  over  to  the  right  bank  of  the  river,  about  a  mile 
and  a  half  below  the  wood-yard. 

Although  there  is  some  contrariety  of  evidence  in  regard  to 
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the  usage  which  should  govern  the  respectiye  boats,  occupying 
the  positions  above  stated,  yet  the  weight  of  the  evidence  clearly 
establishes  the  rule,  that  the  ascending  boat  should  keep  near 
the  right  bank  and  the  descending  one  about  in  the  middle  of 
the  river.  Each  boat  was  bound  to  keep  a  vigilant  and  compe- 
tent watch,  and  to  slacken  the  speed  of  the  boat  and  stop  it,  as 
the  danger  becomes  imminent.  This  is  dictated  by  a  oommon 
prudence  of  a  qualified  pilot. 

The  principal  fact  relied  on  to  show  fault  in  Tlie  Magnolia  is, 
that  she  left  the  wood-yard,  and  described  too  large  a  circle  in 
rounding ;  that  the  larboard  wheel  should  have  made  backwater^ 
which  would  have  reduced  the  circle  and  have  thrown  the  bow 
down  the  stream  in  less  time. 

After  a  misfortune  has  happened,  it  is  easy  to  see  how  it  might 
have  been  avoided.  If  The  Magnolia  had  remained  at  the  wood- 
yard  some  eight  or  ten  minutes  longer,  there  could  have  been  no 
collision.  But  this  is  not  a  fair  mode  of  trying  the  case.  Had 
the  officers  of  The  Magnolia  a  right  to  expect  that  The  Autocrat 
would  not  depart  from  her  course ;  and  if  she  had  not  done  so, 
could  the  boats  have  come  in  contact  ?  It  is  clear,  if  the  ascend- 
ing boat  had  continued  near  the  right  bank  of  the  river,  there 
would  have  been  no  collision.  This  is  an  important  fact.  Ad- 
mit that  Tlie  Magnolia  passed  the  middle  of  the  stream  in  round- 
ing, still  ample  space  was  left  for  the  ascending  boat.  One  third 
or  even  one  fourth  of  the  river,  the  water  being  deep,  was  suffi- 
cient for  this  purpose.  Tlie  testimony  shows  that  at  least 
one  third  of  the  river,  along  the  right  bank,  was  open  for  The 
Autocrat. 

But  it  is  said  that  the  pilot  of  The  Autocrat,  seeing  The  Mag- 
nolia was  rounding  off  from  tlie  wood-yard,  had  a  right  to  con- 
clude that  it  intended  to  cross  over  to  the  right  bank.  This  was 
a  little  after  five  o'clock  in  the  morning ;  daylight  was  breaking, 
but  the  stars  had  not  disappeared. 

Being  acquainted  with  the  locality  of  the  wood-yard,  and  the 
general  course  of  the  river,  the  pilot  of  The  Autocrat  must  be 
presumed  to  know  that  a  large  boat  could  not  round  in  a  narrow 
circle.  His  inference  would  naturally  be,  that  the  boat  was 
rounding  from  the  wood-yard,  and  not  to  cross  the  stream.  But 
admit  that  the  direction  of  The  Magnolia  was  doubtful  —  it  was 
the  duty  of  the  officers  of  The  Autocrat  to  slacken  her  speed,  and 
even  to  stop  her  engines,  until  those  doubts  were  removed.  No 
such  precautions  were  used.  The  Autocrat,  by  a  great  pressure 
of  steam,  was  propelled  onward,  changing  her  course ;  and  in 
attempting  to  pass  the  bow  of  The  Magnolia,  came  in  contact 
with  her.  Her  pilot  had  hoped,  it  seems,  to  pass  her  stem ;  but 
to  any  prudent  man,  either  attempt  would  have  been  considered 
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I  a  dangerous  experiment.    His  great  error^  however,  consisted  in 

I  leaving  the  way  established  by  nsage ;  such  to  him  would  have 

f  been  the  way  of  safety.    Every  deviation  from  it,  in  meeting  a 

I  boat,  is  always  hazardous,  and  often  fatal. 

There  was  another  defect,  in  not  having  an  efficient  watch  on 
The  Autocrat.  This  is  indispensable,  especially  in  navigating 
our  western  rivers.  The  captain  was  asleep ;  the  watchman  did 
not  occupy  the  proper  position ;  there,  in  fact,  was  no  watch  to 
direct  or  advise  the  pilot ;  he  seems  to  have  been  left  to  the  ex- 
ercise of  his  own  judgment,  unaided  by  suggestions  or  facts 
from  any  quarter.  This  is  enough  to  charge  The  Autocrat  with 
fault. 

Leaving  the  wood-yard  by  The  Magnolia,  under  the  circum- 
stances, was  not  charged  as  a  fault  in  the  libel,  nor  was  it  so 
stated  in  the  protest.  The  Magnolia  had  an  efficient  watch  at 
the  proper  place  for  observation,  and  an  experienced  pilot  She 
rounded  in  the  ordinary  way.  While  the  pilot  of  The  Autocrat 
was  a  mile  from  The  Magnolia,  he  ascertained  that  she  was  a  de- 
scending boat.  Still  under  the  impression  that  she  intended  to 
run  down  the  right  bank,  the  course  of  The  Autocrat  was  so 
changed  across  the  river,  in  the  direction  of  the  wood-yard  as 
to  bring  the  boats  in  conflict^  Had  the  pilot  of  The  Autocrat 
designed  to  produce  a  collision,  he  could  not  have  taken  a  differ- 
ent course  from  the  one  he  did  take.  From  intimidation,  or 
some  other  cause,  he  showed  a  culpable  defect  of  judgment,  and 
a  disregard  of  the  established  usage. 

The  Magnolia  seems  to  have  taken  every  precaution  she  was 
required  to  take  to  avoid  the  collision.  She  was  in  her  proper 
place,  near  the  middle  of  the  river,  moving  down  the  stream 
with  less  force  than  the  current.  If  The  Autocrat  had  met  the 
crisis  with  the  same  precaution,  a  collision  could  have  caused 
little  or  no  damage. 

The  decree  of  the  circuit  court  is  affirmed. 

Mr.  Chief  Justice  TANEY,  Mr.  Justice  WAYNE,  and  Mr. 
Justice  DANIEL  dissented. 


Richard  D.  Wood,  John  Yabrow,  Jambs  Abbott,  and  Joseph 
Bacon,  Copabtners  under  the  Name  and  Style  of  Wood, 
Abbott,  and  Company,  Appellants,  v.  Alexander  C. 
Davis. 

Where  a  bill  in  chancery  was  filed  in  a  state  conrt,  by  a  citixen  of  that  State,  against 
parties,  some  of  whom  resided  in  that  State  and  some  in  another  State,  and  the  lat- 
ter removed  the  caase  into  the  circait  court  of  the  United  States ;  and  that  court, 
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after  answer  filed,  remanded  it  to  the  state  conrt,  tfaii  order  was,  under  the  dream- 
stances  of  the  ease,  erroneoos. 
The  real  parties  in  interest  were  those  who  resided  ont  of  the  State.    The  drcwn- 
stance  that  other  and  fonnal  parties  were  joined  with  them  in  the  bill,  cannot  oast 
the  federal  conns  of  Jaritdictioii. 

This  was  an  appeal  from  the  circuit  court  of  the  United  States 
for  the  northern  district  of  Illinois. 
The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  hj  Mr.  St.  Oeara^e  7.  Campbell  and  Mr. 
Browningy  for  the  appellantSi  and  Mr.  Carlisle^  for  the  defend- 
ant. 

The  argument  turned  chiefly  upon  the  point,  whether  Foster 
and  Stohl,  who  held  the  deed,  and  Hooper  and  Campbell,  who 
held  the  note,  were  real  or  nominal  parties  in  the  cause. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the 
United  States  for  the  northern  district  of  Illinois. 

Davis,  a  citizen  resident  of  Illinois,  filed  a  bill  in  the  14th  ju- 
dicial circuit  of  that  State,  in  chancery,  against  the  appellants, 
citizens  and  residents  of  Pennsylvania,  and  four  otlier  persons 
who  will  be  more  particularly  noticed  hereafter,  setting  out  vari- 
ous dealings  and  business  transactions  between  the  complainant 
and  the  appellants,  under  the  firm  of  Wood,  Abbott,  and  Co., 
from  the  year  1843  down  to  the  year  1849.  That  in  October  of 
the  latter  year,  the  firm,  claiming  to  be  largely  in  advance  to  the 
complainant,  sent  one  of  the  partners  to  his  place  of  business  for 
the  purpose  of  procuring  a  settlement  of  the  accounts,  and  secur* 
ity  for  the  balance  of  indebtedness.  The  balance  was  ascertained 
to  be  some  9  29,000,  the  payment  of  which  was  eventually  se- 
cured by  the  conveyance  of  certain  parcels  of  real  estate ;  the 
firm,  at  the  same  time,  entering  into  an  agreement  to  resell  and 
reconvey  the  same  for  the  amount  of  the  debt  and  interest,  in 
one,  two,  three,  and  four  years.  The  complainant  also  gave  his 
notes  for  the  amount  for  the  purchase-money.  All  the  notes 
have  been  paid,  and  parcels  of  the  land  reconveyed  from  time 
to  time,  except  the  last  note  of  16,000,  and  the  parceb  of  land 
retained  as  security  for  its  payment. 

This  note  having  become  due,  the  firm  of  Wood,  Abbott,  and 
Co.,  the  appellants,  transmitted  it  and  a  deed  of  the  land  to 
Foster  and  Stohl,  with  directions  to  collect  the  money,  and  on 
receipt  of  the  same  to  deliver  the  deed  to  the  complainant.  The 
note  having  been  presented  for  payment,  it  was  refused,  upon 
which  they  placed  it  in  the  hands  of  Hooper  and  Campbell, 
attorneys  at  law,  for  collection.    The  bill  in  this  case  was  filed 
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against  Wood,  Abbott,  and  Co.,  the  appellants,  Stohl  and  Foster, 
the  agents,  and  Hooper  and  Campbell,  the  attorneys,  setting  out 
the  facts  substantially  as  above  stated,  together  with  the  addi- 
tional charges  that  tlie  account  presented  by  the  firm  of  Wood, 
Abbott,  and  Co.  was  OTorcharged  and  fraudulently  made  up,  and 
that  a  much  less  balance  was  due  to  them  than  the  amount 
secured  upon  a  fair  and  equitable  adjustment.  The  bill  avers 
that  Stohl  and  Foster  had  no  interest  in  the  transaction  except  to 
receive  the  money  on  the  note,  and  to  deliver  the  deed  as  agents 
of  Wood,  Abbott,  and  Co. ;  and  that  Hooper  and  Campbell  have 
no  interest,  except  as  attorneys  for  the  collection  of  the  note. 
There  is  a  prayer  for  subpcena  against  all  the  defendants,  and  for 
answers ;  cJso,  that  an  account  be  taken  between  the  complainant 
and  Wood,  Abbot,  and  Co. ;  and  the  note  be  given  up,  and  the 
deed  be  delivered  to  complainant ;  that  an  injunction  be  issued, 
enjoining  Stohl  and  Foster,  and  Hooper  and  Campbell,  from  de- 
livering over  the  note  to  the  appellants. 

The  firm  of  Wood,  Abbott,  and  Co.  entered  their  appearance 
at  November  term,  1853,  and  petitioned  the  court,  under  the  12th 
section  of  the  judiciary  act,  for  a  removal  of  the  cause  to  the  cir- 
cuit court  of  the  United  States,  on  the  ground  that  they  were 
citizens  and  residents  of  the  State  of  Pennsylvania,  which  applica- 
tion was  granted. 

The  appellants,  afterwards,  in  April,  1854,  filed  an  answer  to 
the  bill  in  the  circuit  court  of  tlie  United  States ;  and  on  tlie  29th 
of  June,  1855,  that  court  ordered  the  cause  to  be  remanded  back 
to  the  state  court  from  which  it  was  sent. 

The  case  is  now  here  on  an  appeal  from  that  order. 

The  ground  upon  which  the  cause  was  remanded  is,  that  four 
of  the  defendants  were  citizens  of  the  State  of  Illinois — namely, 
Stohl  and  Foster,  and  Hooper  and  Campbell  —  the  same  State  of 
which  the  complainant  was  a  citizen.  And  this  presents  the 
question  whether  or  not  these  defendants  we're  parties  in  interest 
in  the  subject  of  litigation,  or,  in  other  words,  were  proper  or 
necessary  parties  in  the  suit.  It  has  been  repeatedly  decided  by 
this  court,  that  formal  parties,  or  nominal  parties,  or  parties 
without  interest,  united  with  the  real  parties  to  the  litigation, 
cannot  oust  the  federal  courts  of  jurisdiction,  if  the  citizenship,  or 
character  of  the  real  parties,  be  such  as  to  confer  it  within  the 
11th  section  of  the  judiciary  act  7  Cranch,  98 ;  8  lb.  267 ;  8 
Wheat.  421 ;  6  Cranch,  308. 

It  would  be  difficult  to  state  a  case  of  parties  more  destitute 
of  interest,  or  in  which  they  were  used  merely  as  formal  parties, 
than  in  the  case  of  these  defendants.  Stohl  and  Foster  were 
simply  agents  of  Wood,  Abbott,  and  O0.9  ^ith  special  instructions 
in  which  the  complainant  had  no  participation,  and  which  could 
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be  recalled  at  any  time  before  carried  into  execntion ;  and,  until 
carried  into  execution,  the  complainant  certainly  could  set  up 
no  right  under  them,  much  less  a  right  in  disregard  and  defiance 
of  them.  Even  if  the  state  -court  had  gone  on  and  decreed 
against  these  defendants,  and  compelled  a  surrender  of  the 
note,  or  a  delivery  of  the  deed  in  the  absence  of  the  principals, 
it  could  not  have  extinguished  the  note,  or  have  transferred  the 
title  to  the  land,  as  the  decree  could  have  had  no  binding  effect 
upon  them.  Before  the  surrender  could  extinguish  tiie  note,  or 
the  delivery  could  have  the  effect  to  pass  the  estate  in  the  land, 
the  decree  must  operate  upon  the  principals,  the  real  parties  in 
interest,  and  coerce  them  to  make  such  surrender  or  delivery. 
The  agents  had  no  authority  to  represent  them  in  the  litigation. 
Nor  had  they  any  interest  of  their  own  in  the  subject  in  contro- 
versy. This  is  not  the  case  of  a  stakeholder,  or  holder  of  a  deed 
as  an  esi^row,  where  a  trust  has  been  created  by  the  parties  which 
is  sought  to  be  enforced  by  one  of  them.  In  all  such  cases  the 
trustee  may  be  tt  proper  partv,  as  he  has  a  duty  to  perform, 
and  which  the  court  may  enforce  if  improperly  neglected  or 
refused. 

The  above  view  applies  with  equal  if  not  greater  force  to  the 
case  of  the  attorneys. 

Even  if  there  could  be  any  doubt  about  the  correctness  of  the 
view  above  taken,  after  the  real  parties  in  interest  appeared  and 
took  upon  themselves  the  defence,  the  defendants,  Stohl  and  Fos- 
ter, and  Hooper  and  Campbell,  were  no  longer  parties  in  interest, 
or  necessary  parties,  as  the  possession  of  the  note  and  of  the  deed 
by  the  agents  and  the  attorneys,  was,  in  judgment  of  law,  the 
possession  of  the  principals  and  clients,  and  any  decree  or  injunc- 
tion against  them  would  bind  the  agents  or  attorneys.  6  Ves. 
148 ;  I  Mer.  128 ;  1  Daniel's  Pr.  848 ;  7  Hare,  428 ;  Story  Eq. 
PI.  §§  229,  281,  282. 

We  are  satisfied  that  the  decision  of  the  court  below  was  erro- 
neous, and  that  the  order  remanding  the  cause  to  the  state  court 
must  be  reversed,  and  the  cause  restored  to  its  place  in  the  cir- 
cuit court  of  the  United  States. 


EUPHBOSINB    FOUVERONE    ET    AL.    APPELLANTS,    V.    ThE    MUNICI- 
PALITY No.   2,  OP  THE  CiTT  OF  NeW  ObLEANS  ET  AL. 

Wliere  %  will  wm  eitabUshed  in  New  Orleans,  in  179S,  by  order  of  the  mlctlde,  •n  offi- 
cer who  had  jurisdiction  over  the  8nbjec^matter,  his  decree  most  be  oonsidmd  as  a 
Jadidal  act,  not  now  to  be  called  into  qnestion. 
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The  courts  of  the  United  States  hare  no  prol>ate  jarisdiction,  and  most  receive  the  sen- 
tences of  the  courts  to  which  the  jurisdiction  over  testamentary  matters  is  committed, 
as  condosive  of  the  validity  and  contents  of  a  will.  An  original  bill  cannot  be  sua* 
tained  upon  an  aHesation  that  the  probate  of  a  will  is  contrary  to  law. 

Moreover,  the  fraud  charged  in  this  case,  is  not  established  by  the  evidence^ 

This  was  an  appeal  from  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Louisiana,  sitting  as  a  court  of 
equity. 

The  principal  circumstances  of  the  case,  which  furnished  the 
basis  of  the  judgment  of  this  court,  are  set  forth  in  the  opinion. 

The  entire  case  was  one  which  covered  a  vast  deal  of  ground. 
For  the  appellants  there  was  a  brief  filed  by  Mr.  S.  Paul,  of 
nearly  150  pages,  wliich  was  adopted  by  Mr.  Taylor,  and  one  by 
Mr.  Taylor  himself,  of  the  same  size.  On  the  part  of  the  appel- 
lees, the  brief  of  Mr.  Janin  was  only  80  pages.  These  papers 
contained  a  vast  deal  of  research  into  the  ciril  law  upon  many 
points  of  the  case  which  were  not  noticed  in  the  opinion  of  the 
court,  whose  judgment  rested  upon  a  single  point  as  disposing  of 
the  case.    It  is  not  necessary,  therefore,  to  report  them. 

The  case  was  argued  by  Mr.  Taylor  and  Mr.  Lewis  for  the 
appellants,  and  by  Mr.  Janin^  for  the  appellees. 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court. 

The  plaintiff  filed  her  bill  in  chancery  to  recover  a  share  of  the 
succession  of  Marie  Josepha  Deslondes,  (wife  of  Bertrand 
Gravier,)  who  died  at  New  Orleans,  in  November,  1792,  with- 
out lineal  heirs,  she  claiming  to  be  one  of  tlie  heirs  at  law  of 
said  decedent.  After  the  death  of  his  wife,  Bertrand  Gravier 
placed  a  petition  before  the  first  alcalde  of  New  Orleans,  stating 
that  his  wife  had  made  a  will  before  a  notary  and  three  assisting 
witnesses ;  that  the  testamentary  dispositions,  as  set  down,  con- 
formed to  her  instructions,  and  were  given  while  she  was  of  a 
sound  mind,  but  she  had  lost  her  consciousness  before  she  had 
signed  the  paper ;  and  prayed  that  the  assisting  witnesses  might 
be  examined  to  prove  the  will,  and  that  the  same  might  be  de- 
clared valid  in  all  its  parts,  in  the  same  manner  as  if  she  had 
signed  it.  An  order  was  made  by  the  alcalde  on  this  petition, 
with  the  approbation  of  the  assessor  of  the  intendancy,  and  the 
sanction  of  the  governor  and  intendant-general,  directing  the 
notary  to  take  the  examination  of  the  witnesses,  as  the  petitioner 
had  solicited.  The  witnesses,  on  their  examination,  testified 
that  the  notary  had  drawn  tlie  will  in  accordance  with  the  direc- 
tions of  the  testatrix,  and  they  were  given  when  her  mind  and 
memory  were  sound;  but  that  before  the  formal  writing  was 
finished  she  had  lost  her  consciousties^Y  ^^^  ^^^  ^^^  therefore 
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sign  the  same.     Upon  the  return  of  the  depositions  to  tlie  al- 
caldOy  he  entered  the  following  decree : — 

Decree. 

Under  advisement,  [yistosA  The  will,  proved  bj  a  legalized 
notarial  act  to  have  been  made  by  Dona  Maria  Josefa  Dcslondes, 
who  was  the  lawful  wife  of  Don  Bertrand  Gravier,  is  declared 
valid  and  subsisting ;  let  it  be  kept  and  executed  in  all  its  parts ; 
and  in  order  that  this  declaration,  relative  to  said  will,  may  re- 
main permanent,  there  shall  be  placed  on  the  notarial  register, 
and  on  tibe  original  will,  a  note  referring  to  the  proceedings, 
giving  to  the  parties  interested  certified  copies  of  both  docu- 
ments, whenever  they  may  ask  for  them.  And  whereas  the  said 
Don  Bertrand  Oravier,  sole  heir,  has  attained  the  years  of  ma* 
jority,  and  that  the  propertv  is  notoriously  large,  there  is,  for 
this  reason,  no  necessity  for  judicial  proceedings ;  and  for  secu- 
rity for  payment  of  the  six  thousand  aoUars  to  the  absent  heirs, 
he  (Gravier)  will  immediately  mortgage  the  plantation  until  final 
payment,  or  till  otherwise  agreed  to  by  the  parties.  Whereupon, 
these  proceedings  terminated,  let  the  costs  be  taxed  by  D'n 
Louis  Liotaud,  s3ter  acceptance  and  oath,  and  let  them  be  paid 
by  the  heir,  twenty-four  reals  having  been  received  as  the  as- 
sessor's fee. 

(Signed)  Pedro  de  Mabiont, 

Licentiate  Manuel  Serrano. 

Thus  decreed  by  D'n  Pedro  de  Marig»y,  knight  of  the  order 
of  St.  Louis,  and  first  alcalde  for  his  majesty,  having  original 
jurisdiction  in  this  city  and  its  judicial  precincts,  with  the  appro- 
batory opinion  of  D'n  Manuel  Serrano,  assessor-general  of  this 
intenaancy,  and  he  signed  the  same  in  the  city  of  New  Orleans, 
the  21st  November,  1792. 

(Signed)  Pedro  Pedesclauz, 

NoU  PiA. 

By  this  will,  the  testatrix  bestowed  legacies  in  favor  of  a  num- 
ber of  her  relations,  and  instituted  her  husband  for  her  sole  and 
universal  heir,  in  order  that  after  her  death  he  should  inherit  the 
remainder  of  her  property.  The  defendants  claim  the  property 
described  in  the  bill  under  titles  derived  from  this  heir. 

The  bill  charges  that  Bertrand  Gravier  fraudulentiy  induced 
the  notary  to  prepare  a  will  for  his  wife,  and  witnesses  to  attest 
tlie  act,  and,  although  the  le^  formalities  were  wanting  which 
were  necessary  to  its  validity,  a  ^^  sham  decree  "  of  probate  was 
proctCred  from  the  alcalde  by  the  corrupt  agency  of  the  said  in- 
stituted heir.    The  defendants  deny  these  allegations,  and  they 
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haF6  not  been  supported  by  testimony.  The  will  has  remained 
without  contestation  for  above  a  half  century.  The  alcalde, 
assessor,  notary,  and  witnesses  maintained  during  their  lives  a 
good  reputation  for  probity.  The  property  of  the  testatrix  was 
distributed  without  opposition,  according  to  the  provisions  of 
the  will,  and  is  now  held,  under  titles  derived  from  the  instituted 
heir.  This  evidence  disposes  of  the  allegations  of  the  bill,  except 
those  which  impugn  the  sufficiency  of  the  act  as  a  legal  instru* 
ment. 

That  question,  in  our  opinion,  is  closed  by  the  decree  of  the 
alcalde.  That-  decree  declares  the  will  to  be  valid  and  subsist- 
ing, and  directs  its  execution.  We  are  obliged  to  treat  the 
decree  as  the  judicial  act  of  a  court  of  competent  jurisdiction. 
In  fact,  it  was  the  only  judicial  authority  in  the  province  of 
Louisiana,  except  that  exercised  by  the  governor. 

This  decree  remains  in  full  force,  never  having  been  im- 
peached, except  in  this  collateral  way.  The  courts  of  the  United 
States  have  no  probate  jurisdiction,  and  must  receive  tlie  sen- 
tences of  the  courts  to  which  the  jurisdiction  over  testamentary 
matters  is  committed,  as  conclusive  of  the  validity  and  contents 
of  a  will ;  an  original  bill  cannot  be  sustained  upon  an  allega- 
tion that  the  probate  of  a  will  is  contrary  to  law.  If  any  error 
was  committed  in  allowing  the  probate,  the  remedy  is  in  the 
state  courts,  according  to  their  appropriate  modes  of  proceed- 
ing ;  such  was  the  decision  of  this  court  in  Tarver  v.  Tarver, 
9  Pet.  174. 

The  decision  of  this  question  is  sufficient  to  dispose  of  the 
case,  and  we  decline  any  inquiry  in  reference  to  any  other  which 
was  discussed  at  the  hearing. 

Decree  of  the  circuit  court  affirmed. 


Amaron  Ledoux,  Alphonse  Miltenberger,  and  George  0. 
Hall,  Plaintiffs  in  Error,  v.  John  Black,  John  Haoan,  Jr., 
John  Hagan,  Sr.,  Francis  Wren,  J.  M.  Smiley,  and  Ephraim 
McLean. 

In  the  case  of  an  imperfect  Spanish  title  to  land  in  Louisiana,  a  conflrmatton  hj  con- 
gress is  inoperative,  nnless  the  title  or  surrey  under  it  will  enable  the  court  to  ascer- 
tain the  specific  boundaries  of  the  land. 

If,  before  a  sunrej,  in  such  a  case,  an  entry  is  made  and  a  patent  taken  ont  for  land, 
which  conflicts  with  a  subsequent  survey  of  the  confirmed  concession,  the  patentee 
has  the  better  title. 

This  case  was  brought  up  from  the  supreme  court  of  Louis- 

40  • 
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iana  by  a  writ  of  error,  issued  under  tbe  25th  section  of  the 
judiciary  act. 
The  case  is  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Carlisle  and  ifi-.  Badger^  for  the  plain- 
tifi  in  error,  and  by  Mr.  Bergamin^  for  the  defendants. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

This  cause  is  brought  here  from  the  supreme  court  of  Louis- 
iana, by  writ  of  error,  under  the  25th  section  of  the  judiciary 
act  of  1789.  The  only  question  presented  for  our  consideration 
is,  which  party  has  the  better  right  to  the  land  in  dispute  ?  The 
defendant.  Black,  claims  title  under  an  entry  made  in  1808,  and 
a  patent  founded  on  the  entry,  dated  in  1810,  in  the  name  of 
General  Lafayette,  for  a  thousand  acres.  The  validity  of  this 
title  as  against  the  United  States  is  not  denied  ;.  but  the  plain- 
tiffii  claim  to  have  an  elder  title,  by  virtue  of  a  concession  to 
Ursino  Bouligny,  of  forty  arpens  front  by  forty  arpens  in  depth, 
dated  January  10,  1796,  of  which  the  plaintiffs  are  assignees. 
They  allege  that  under  an  act  of  congress  of  February,  1818, 
Boidigny  prosecuted  his  claim  to  the  proper  register  and  receiver, 
who  reported  in  its  favor  on  the  20th  of  November,  1816 ;  that 
their  report  was  confirmed  by  act  of  congress,  the  11th  of  May, 
1820,  and  that  claim  was  regularly  surveyed  by  order  of  the 
surveyor-general  of  Louisiana,  in  1848,  and  the  survey  approved 
in  1844. 

To  show  the  point  made  and  decided  on  these  facts,  by  tlie 
supreme  court  of  Louisiana,  we  give  an  extract  of  their  opinion, 
which  is  found  in  the  record :  — 

<<  Conceding,"  (says  the  court,)'  ^*  for  the  sake  of  argument, 
that  the  claim  of  the  plaintiils  was  filed  in  the  laud-office  in  the 
manner  required  by  law,  before  the  issuing  of  the  patent  to 
General  Lafayette ;  tliat  it  has  been  confirmed  by  the  act  of 
congress  of  the  11th  of  May,  1820,  and  that  the  confirmation 
should  be  made  to  refer  back  to  the  date  of  the  original  title, 
unless  that  title  or  a  survey  made  under  it  by  the  Spanish  sur- 
veyor, in  compliance  with  the  order  of  the  governor,  will  enable 
the  court  to  ascertain  the  specific  boundaries  of  the  land  granted, 
the  location  of  the  warrant  under  which  the  patent  issued  to 
General  Lafayette  cannot  be  disturbed.  We  have  uniformly 
adhered  to  the  rule  laid  down  by  our  predecessors  in  the  cases 
of  Lefebvre  v.  Cameau,  11  L.  R.  823 ;  Slack  t;.  Orillon,  11  L. 
R.  587 ;  Lott  et  al.  t;.  Prudhomme  et  al.  8  R.  R.  298 ;  Metoyer 
t;.  Larenaudidre,  6  R.  R.  189. 

^^  Li  the  case  of  Lott,  Uie  court  say,  referring  to  the  other  two : 
^  We  then  held,  that  when  the  boundaries  of  a  confirmed  claim 
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are  vague  and  uncertain,  and  are  to  be  fixed  by  the  operations 
of  the  surveying  department,  or  such  confirmation  is  only  the 
recognition  of  a  pre-existing  right  or  claim,  and  before  the  survey 
and  location  the  government  sells  a  part  of  the  land  not  neces- 
sarily embraced  within  the  tract  confirmed,  the  title  of  the  pur- 
chaser will  prevail.'  Let  us  test  tlie  title  of  the  plaintifife  by  that 
rule,  and  ascertain  whether  the  land  now  claimed  is  necessarily 
embraced  within  tlie  tract  confirmed  to  them,  supposing  that 
such  a  confirmation  had  taken  place. 

^'  There  was  no  survey  under  the  Spanish  government,  and  no 
possession  by  the  grantee.  The  boundaries  are  to  be  ascertained 
exclusively  by  the  calls  of  the  requite^  and  of  the  oi*der  of  the 
governor  upon  it.  Both  described  the  land  as  a  tract  of  forty 
arpens  front  by  forty  deep,  in  the  district  of  Point  Couple,  en  el 
parage^  called  the  Lagoon  of  the  Raccourci.  It  is  not  stated 
whether  the  land  is  to  front  upon  the  Lagoon,  or  upon  the  Mis- 
sissippi River;  and  as  one  location  woiUd  answer  the  calls  as 
well  as  the  other,  the  description  is,  perhaps,  on  that  ground 
alone  defective.    Lafayette  v.  Blanc,  3  Annual  R.  59. 

'^  But  supposing  that  the  front  was  intended  to  be  upon  the 
river,  where  is  it  to  begin,  how  is  it  to  run,  and  where  is  it  to 
end?  Whether  the  words  of  description  used  mean  at  the 
place  called  the  Lagoon,  or  in  the  vicinity  of  the  Lagoon,  the 
starting-point  of  the  survey  is  alike  uncertain,  and  the  designa- 
tion of  it  by  the  surveyor  who  located  the  grant  purely  abitrary, 
so  far  at  least  as  it  affects  the  rights  of  the  defendants.'^ 

Until  the  confirmation  took  place,  (supposing  the  act  of  1820 
did  confirm  Bouligny's  claim,)  no  valid  title  as  against  the 
United  States  was  vested  in  the  grantee  to  any  specific  tract  of 
land.  We  need  only  to  refer  to  the  case  of  De  Yilemont  v.  The 
United  States,  13  How.  266,  for  authority  to  this  effect.  The 
cases  are  alike  in  all  their  features. 

Nor  did  the  mere  act  of  confirmation  tend  to  locate  the  claim, 
and  sever  the  land  from  the  public  domain ;  this  could  only  be 
done  by  a  public  survey,  and  which  was  not  done  till  1844.  Up 
to  that  date  the  government  could  sell  and  convey  a  legal  title 
to  General  Lafayette,  regardless  of  the  fact  that  Bouligny's  con- 
cession existed,  and  might  be  surveyed  on  the  land  previously 
granted.  This  question  was  settled  by  the  decision  in  the  case 
of  Menard's  Heirs  v.  Massey,  8  How.  301,  and  is  not  now  open 
to  controversy. 

We  order  that  the  judgment  of  the  supreme  court  of  Louis- 
iana be  affirmed. 
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The  United  States  v.  Booth, 


In   the   Matteb   of   The    United    States   v.    Sherman   M. 
Booth.    Stephen  Y.  R.  Ableman,  Plaintiff  in  Ebbob,  v. 
'^Shermam  M.  Booth. 


wheie 


the  clerk  of  the  supreme  court  of  a  state  nef^leets  or  refnses  to  make  a  retom 
to  a  writ  of  error  issued  under  the  25th  section  of  the  Judiciary  act,  thb  court  will 
lay  a  rule  upon  him  to  make  return  on  or  before  the  first  daj  of  the  next  term,  or 
show  cause  why  such  return  has  not  been  made  in  conformity  to  law. 
And  where  there  b  another  case  upon  the  docket  involnng  the  same  questions  the 
court  will  direct  it  to  be  continued,  in  order  that  both  cases  may  he  argued  together. 

There  two  cases  will  be  reported  together,  although  in  some 
respects  they  were  dissimilar.  In  both,  however,  writs  of  er- 
ror had  been  issued  by  this  court  directed  to  the  supreme  court 
of  Wisconsin.  In  the  first  case,  viz.  The  United  States  v.  Booth, 
the  writ  was  not  returned,  and  Mr.  Cushing  (attorney-general) 
filed  a  copy  of  the  record  and  moved  the  court  to  docket  the  case, 
and  set  it  down  for  argument  at  the  next  term.  In  the  otlier 
case,  viz.  Ableman  t;.  Booth,  the  writ  was  returned,  accompanied 
by  a  certified  copy  of  the  record,  and  the  case  stood  regularly 
upon  the  trial  docket. 

In  the  case  of  the  United  States  o.  Booth  the  motion  of  the 
attorney-general  was  as  follows :  — 

And  now  the  attorney-general  comes  into  court  and  says  that, 
to  the  writ  of  error  in  the  present  case  to  the  supreme  court  of 
the  State  of  Wisconsin,  issued  by  the  chief  justice  of  the  United 
States,  no  return  has  been  made ;  whereupon  he  moves  that  an 
authentic  copy  of  the  record  of  the  said  supreme  court  of  the 
State  of  Wisconsin  in  the  case,  and  of  the  writ  of  error,  with 
certificate  of  otlier  proceedings  since  had,  may  be  filed,  and  the 
case  entered,  and  proceed  to  final  judgment  on  the  said  copies. 

The  other  proceedings,  mentioned  in  the  above  motion  were 
comprised  in  the  following  certificates,  &c. 

1.  A  petition  of  the  attorney-general,  reciting  the  facts  stated 
in  the  opinion  of  the  court,  and  praying  for  a  writ  of  error  to  re- 
move the  case  from  the  supreme  court  of  Wisconsin  to  this 
court 

2.  The  allowance  of  the  writ  on  the  2l8t  of  April,  1855.  On 
the  5th  of  September,  1855,  John  R.  Sharpstein,  district  attorney 
of  the  United  States,  made  oath  before  J udge  Miller,  judge  of 
the  district  court,  that  he  delivered  the  writ  of  error  to  Lafayette 
Kellogg,  Esq.^  clerk  of  the  supreme  court  of  Wisconsin,  at  his 
office  in  Madison,  on  the  80th  of  May,  1855. 

8.  The  citation  to  Booth  and  the  service  of  it  by  Ableman^ 
the  marshal. 
4.  The  following  afiidavit  by  Sharpstein  :  — 
I,  John  B.  Sharpstein,  attorney  of  the  United  States  for  said 
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district,  do  solemnly  swear,  that  I  have  been  informed  by  La- 
fayette Kellogg,  Esq.,  clerk  of  the  supreme  court  of  the  State  of 
Wisconsin,  and  also  by  Abram  D.  Smith,  an  associate  justice 
of  said  court,  that  the  said  court  directed  the  said  clerk  to  make 
no  return  to  the  writ  of  error  issued  out  of  the  supreme  court  of 
the  United  States,  in  the  above  entitled  cause,  and  by  this  de- 
ponent served,  according  to  law  and  the  rules  of  the  said  last- 
mentioned  court,  and  that  the  said  supreme  court  of  the  State 
of  Wisconsin  further  directed  the  said  clerk  to  enter  no  order 
upon  the  journal  or  records  of  said  court  concerning  the  same, 
and  further  deponent  says  not. 

J.  R.  SHARPSTEIN. 
6.  A  copy  of  the  record. 


In   thb    Matteb   of   Thb   XTNrrED   States  t;.   Sherman   M. 

Booth. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

The  court  proceed  to  dispose  of  the  motion  made  by  the  at- 
torney-general to  docket  the  case  of  The  United  States  v.  Booth, 
to  stand  for  argument  in  this  court  at  the  next  term. 

In  support  of  this  motion  he  has  produced  a  copy  of  the  record 
of  the  proceedings  in  the  supreme  court  of  Wisconsin  in  the 
above-mentioned  case,  certified  by  the  clerk  under  the  seal  of 
the  court,  by  which  it  appears  that  Bootli  was  indicted  in  the 
district  court  of  the  United  Stat^  for  the  district  of  Wisconsin, 
for  aiding  a  fugitive  slave  to  escape  from  the  custody  of  the 
marshal,  —  the  marshal  having  the  said  slave  at  that  time  legally 
in  his  custody ;  and  that  upon  that  indictment  the  said  Booth 
was  tried  and  found  guilty,  and  sentenced  by  the  court  to  be 
imprisoned  for  one  month,  and  to  pay  a  fine  of  one  thousand 
dollars.  That  while  he  was  thus  imprisoned  he  obtained  a  writ 
of  habeas  corpus  from  the  state  court ;  and,  upon  a  hearing  in 
the  supreme  court  of  the  State,  was  discharged  from  imprison- 
ment by  that  court,  upon  the  iground  that  the  imprisonment 
under  the  sentence  of  the  district  court  of  the  United  States 
was  illegal. 

It  further  appears,  that  a  writ  of  error  afterwards  issued  from 
this  court,  at  the  instance  of  the  attorney-general  in  behalf  of 
the  United  States,  returnable  to  the  present  term,  and  directed 
to  the  judges  of  the  supreme  court  of  the  State  of  Wisconsin  in 
order  to  bring  the  said  proceedings  and  judgment  here  for  revi- 
sion, according  to  the  provisions  of  the  25th  section  of  the  act  of 
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congress  of  1789,  ch.  20.  Bat  no  return  has  been  made  to  the 
writ;  and  it  appears  hj  the  affidavit  of  the  district  attorney, 
filed  with  the  motion,  that  the  writ  of  error  was  duly  served  on 
the  clerk  of  the  supreme  court  of  the  State,  and  that  he  was  in- 
formed bj  tlie  said  clerk  that  the  court  had  directed  him  to  make 
no  return  to  the  writ  of  error. 

Upon  this  state  of  facts  the  attorney-general  has  made  the 
motion  above  mentioned. 

The  writ  of  error,  without  doubt,  was  rightfully  issued  from 
this  court,  to  carry  into  execution  the  appellate  powere  confided 
to  it  by  the  constitution  and  laws  of  the  United  States ;  and  it 
was  the  duty  of  the  clerk  to  obey  it,  and  to  send  a  transcript  of 
the  record  and  proceedings  therein  mentioned,  togetlier  with  the 
writ  of  error,  to  this  court  at  the  present  term.  And  certainly 
the  order  of  no  other  tribunal  will  justify  an  officer  in  disobeying 
the  process  of  this  court  lawfully  issued. 

The  refusal  of  the  clerk,  however,  cannot  prevent  the  exercise 
of  the  appellate  powers  of  this  court ;  and  the  court  will  take 
such  order  in  the  case,  as  will  enable  it  to  fulfil  the  duties  im- 
posed upon  it. 

But  in  a  matter  of  so  much  gravity  and  importance,  we  deem 
it  proper,  before  any  other  proceeding  is  had,  to  lay  a  rule  upon 
the  clerk  to  make  the  retxirn  required  by  the  writ  of  error,  on  or 
before  the  first  day  of  the  next  term  of  this  court ;  or  to  show 
cause,  if  any  he  hath,  to  excuse  or  justify  his  neglect  or  refusal 
to  obey  the  writ 

The  motion  to  docket  the  case  is,  therefore,  continued  over  to 
the  next  term,  and  the  court  will  make  the  following  order :  — 

Hule. 

It  having  been  suggested  and  shown  to  this  court  by  the  at- 
torney-general of  the  United  States,  that  the  writ  of  error  hereto- 
fore allowed  and  awarded  by  the  chief  justice  of  the  supreme 
court  of  the  United  States,  and  which  issued  out  of  this  court, 
pursuant  to  the  several  acts  of  congress  in  such  case  made  and 
provided,  directed  to  the  supreme  court  of  the  State  of  Wiscon- 
sin, requiring  the  record  and  proceedings  of  the  said  supreme 
court  of  the  State  of  Wisconsin  in  the  matter  of  Sherman  M. 
Booth,  for  a  writ  of  habeas  corpus  and  to  be  discharged  from 
imprisonment,  to  be  sent  to  this  court,  has  not  been  returned 
pursuant  to  the  exigency  of  the  said  writ :  — 

It  is  thereupon  ordered,  that  the  clerk  of  said  supreme  court 
of  the  State  of  Wisconsin  do  make  due  return  of  the  said  writ 
of  error,  pursuant  to  the  mandate  therein  contained,  and  accord- 
ing to  the  laws  of  the  United  States  in  that  behalf,  on  or  before 
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the  first  day  of  tho  term  of  this  court  next  to  be  holden  at  the 
city  of  Washington,  on  the  first  Monday  of  December,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-six,  or 
tiien  and  there  show  cause  why  such  return  has  not  been  made 
in  conformity  to  law.  And  it  is  further  ordered  that  a  copy  of 
this  rule  be  served  on  the  said  clerk  on  or  before  the  first  day 
of  August  next. 


Stephen  V.  R.  Ableman,  Plpp.  in  Eb.,  )  No.  86. — In  error  to  the 

v.  >     supreme  court  of  the 

Sherman  M.  Booth.  )      State  of  Wisconsin. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

Upon  looking  into  the  transcript  in  this  case,  we  find  that  the 
questions  of  constitutional  law  which  it  involves  arose  in  a  pre- 
liminary proceeding  in  the  case  between  the  same  parties,  of 
which  we  have  just  spoken.  In  that  case,  the  whole  subject 
was  disposed  of  in  the  state  court,  and  the  principal  question 
in  it  is  precisely  the  same  with  that  which  is  presented  in  this, 
which  the  attorney-general  proposes  to  argue.  The  two  cases 
ought  to  be  argued  together.  It  would  hardly  be  proper  for  the 
court,  where  questions  of  so  much  interest  are  concerned,  to 
hear  a  portion  of  them  at  one  term  and  a  portion  of  them  at 
another.  AH  of  the  questions  which  are  involved  in  the  two 
cases  have  grown  out  of  one  transaction,  and  depend  upon  the 
same  facts,  and  it  is  impossible  to  decide  one  without  disposing 
of  the  principal  question  in  the  other.  The  court,  therefore, 
will  not  hear  the  argument  in  these  cases  separately.  They 
must  be  argued  together.  And  as  the  principal  case  is  not  be- 
fore the  court  in  a  form  that  will  enable  the  court  to  hear  it  at 
the  present  term,  this  preliminary  portion  of  it  must  be  con- 
tinued until  the  next  term,  to  be  argued  when  the  whole  subject 
is  ready  for  hearing. 
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John  Bacon  and  Thomas  Robins,  subyiying  Tbustees  of  Thb 
Bank  op  the  United  States,  Wiluax  R.  White  and 
John  Hoopeb,  Citizens  op  Pennsylvania,  Lewis  Phgbniz 
AND  John  D.  Beebs,  Citizens  op  New  Yobk,  Stockholdebs 
OP  the  late  Comhebcial  Bank  op  Natchez,  who  sue  on  be- 
half OF  themselyes  and  all  otheb  Stockholdebs  op  said 
late  Commebcial  Bank  op  Natchez,  who  abe  Citizens  op 
otheb  States  than  Mississippi,  who  shall  come  in  and  seek 
Relief  bt,  and  contbibute  to  the  Expenses  of  this  Suit, 
Complainants  and  Appellants,  v.  Wiluam  Robebtson, 
Philip  Hogoatt,  Henbt  Chotabd,  and  John  F.  Gillespie, 
AND  Othebs,  (Names  unknown,)  Stockholdebs  of  the  latb 
CoicMEBciAL  Bank  of  Natchez,  and  Citizens  of  the  Statb 
OF  Mississippi. 

In  the  State  of  BfissiMippi,  a  Jodgment  of  forfeiture  was  rendered  against  the  Com- 
mercial Bank  of  Natcnes,  and  a  tnittee  was  appointed  to  take  clia^  of  tfie  books 
and  assets  of  the  bank. 

Under  the  laws  of  Mississippi  and  the  general  principles  of  eqni^  jorisprndeoce,  the 
snrplos  of  the  assets  which  may  remain  after  the  payment  of  debts  and  expenses, 
belongs  to  the  stockholders  of  toe  bank. 

The  early  and  late  English  cases  examined,  as  to  what  becomes  of  the  property  of  a 
corporation  whose  charter  has  been  forfeited  by  a  Jndicial  sentence. 

The  modem  rules  of  the  English  conns  have  been  adopted  in  the  United  States,  ex* 
tending  the  protection  of  chancery  over  the  civil  rights  of  members  of  moneyed  cor* 
poriuions,  and  recognizing  the  existence  of  distinct  and  individoal  rights  in  their 
capital  and  business. 

The  tmstee  is  estopped  from  denying  the  title  of  the  stockholders  to  a  distribution. 

The  courts  of  the  United  States  have  jurisdiction  over  the  case,  and  a  bill  can  bo 
maintained,  filed  by  a  number  of  stockholders  owning  one  fifth  part  of  the  capital 
stock,  suing  for  themselves  and  such  of  the  stockholders  as  were  not  citisens  of 
Mississippi,  nor  defendants  in  the  bill. 

This  was  an  appeal  from  the  circuit  court  of  the  United  States 
for  the  southern  oistrict  of  Mississippi. 

The  transaction  to  whidi  the  suit  relates  was  partly  and  inci- 
dentally brought  before  the  notice  of  this  court  in  16  How.  106; 

The  facts  are  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Wharton  and  Mr.  Yerger^  for  the  appel- 
lants, and  Mr.  Lawrence^  for  the  appellees. 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court 
This  bill  was  filed  in  the  circuit  court  against  William  Bobert- 
son, a  trustee,  appointed  to  liquidate  the  affairs  of  the  late 
Commercial  Bank  of  Natchez,  Mississippi,  and  such  of  the  stock- 
holders of  the  bank  as  are  citizens  of  that  State,  and  is  prosecuted 
by  a  number  of  stockliolders,  owning  one  fifth  part  of  the  capital 
stock,  for  themselves,  and  such  of  tlie  stockholders  as  are  not 
citizens  of  Mississippi,  or  defendants  in  the  bill. 
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The  Commercial  Bank  was  incorporated  and  organized  nnder 
enactments  of  the  legislature  in  1886,  with  a  capital  of  (  8,050|- 
000,  divided  into  shares  of  $  100  each,  which  are  now  distributed 
among  two  hundred  and  eighty  persons. 

The  corporation  carried  on  the  business  of  banking  through 
the  agency  of  presidents,  directors,  cashiers,  and  other  officers, 
at  Natchez,  and  four  other  towns  of  Mississippi,  for  a  number 
of  years.  During  this  time  there  was  a  temporary  suspension 
of  specie  payments,  which  the  bill  avers  to  have  been  acci- 
dental, and  to  have  formed  the  only  ground  for  the  proceedings 
taken  against  the  corporation.  In  June,  1845,  the  circuit  court 
of  Adams  county  rendered  a  judgment  against  the  bank,  upon 
an  information  in  the  nature  of  a  quo  warranto  preferred  pur- 
suant to  the  act  of  the  legislature  of  July,  1848.  By  this  judg- 
ment the  bank  was  ^'  orejudged  and  excluded  from  further  hold- 
ing or  exercising  the  liberties,  privileges,  and  franchises  granted 
by  the  said  charter  " ;  <^  the  liberties,  privileges,  and  franchises 
granted  to  the  bank  were  seized  "  by  the  State  ;  the  ^^  property, 
books,  and  assets  of  the  bank  "  were  adjudged  to  be  seized  and 
delivered  to  a  trustee,  who  might  have  execution  therefor.  Wil- 
liam Robertson  was  appointed  that  trustee  ''  to  take  charge  of 
the  books  and  assets  of  the  bank."  His  duties  are  declared, 
conformably  to  the  act  of  1848,  which  will  be  considered  in 
another  part  of  this  opinion. 

The  bank  appealed  from  this  judgment,  and  in  the  spring 
session  of  the  high   court  of  errors  and  appeals,  in  1846,  it 
was  affirmed.      William  Robertson  entered  upon  the  office  of 
trustee  in  July,  1846.      He  took  possession  of  money,  stocks, 
evidences  of  debt,  and  real  estate  having  a  nominal  value  of 
near  four  millions  of  dollars,  and  continues  to  hold  them,  except 
in  so  far  as  he  has  applied  them  to  the  payment  of  the  charges 
of  the  trust,  and  the  debts  of  the  corporation.    The  bill  alleges^ 
that  all  the  debts  have  been  paid,  and  that  only  a  small  sum  is 
due  for  costs,  and  that  property  of  great  value,  consisting  of 
money,  stocks,  evidences  of  debt,  bonds,  and  personality,  re- 
mains with  the  trustee,  who  refuses  to  account  for  them  to  the 
stockholders.    The  object  of  the  bill  is  to  establish  the  title  of 
the  stockholders  to  this  surplus,  and  to  obtain  the  ratable  shares 
of  such  of  them  as  are  able  and  willing  to  join  as  plaintiffs  in 
this  suit.     The  bill  names  a  number  of  the  stockholders  as 
parties,  and  is  fitted  to  embrace  all  by  the  representation  of 
these. 

The  defendants  joined  in  a  general  demurrer  to  the  bill ;  a 
decree  of  dismissal  was  rendered  at  the  hearing  at  the  circuit, 
and,  by  appeal,  was  taken  up  to  this  court  to  revise  that  d^ 
cision. 

VOL.  xvin.  41 
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When  the  defendant,  Robertson,  assumed  the  office  of  trustee, 
his  duties  were  defined  by  two  acts  of  the  legislature  of  Missis- 
sippi. The  act  of  Julj,  1848,  directed  the  institution  of  suits 
against  such  of  the  banking  corporations  of  the  State  as  had 
violated  their  charters  in  such  a  manner  as  to  incur  their  for- 
feiture, and  prescribed  the  form  of  the  suits  for  the  enforcement 
of  that  forfeiture.  It  enacted  ^*  that  upon  a  judgment  of  for- 
feiture against  any  bank,  the  debtors  of  the  bank  shall  not  be 
released  from  their  debts  and  liabilities  to  tiie  same ;  but  it  was 
made  tlie  duty  of  the  circuit  court,  rendering  the  said  judgment, 
to  appoint  one  or  more  trustees  to  take  charge  of  the  books  and 
assets  of  the  banks ;  who  should  sue  for  and  collect  all  debts 
due  such  bank,  and  sell  and  dispose  of  all  property  owned  by 
it,  or  held  .by  others  for  its  use ;  and  the  proceeds  of  the  debts, 
when  collected,  and  of  the  property  when  sold,  to  apply,  as  may 
hereafter  be  directed  by  law,  to  the  payment  of  the  debts  of 
such  bank.  The  trustee  was  made  subject  to  a  criminal  prose- 
cution for  embezzlement,  conversion  of  the  trust  property,  as  a 
failure  to  account  for  it  according  to  law ;  and  both  acts  pre- 
scribed a  bond  to  be  given  to  secure  the  faithful  performance  of 
his  duty.  The  act  of  February,  1846,  amended  and  enlarged 
the  scope  of  the  act  of  1848,  and  was  applicable  to  all  trustees 
appointed  under  either. 

This  act  provided  a  summary  remedy  in  favor  of  the  trustee 
to  obtain  the  control  of  the  corporate  property ;  for  an  inventory 
to  be  made  to  the  first  court,  after  his  appointment;  for  an 
order  of  sale  of  all  the  corporate  property  at  auction,  for  cash, 
after  a  notice  of  ninety  days,  at  specifiea  places ;  for  commis- 
sioners to  audit  the  claims  against  the  banks,  and  for  their 
presentation  to  these  commissioners;  for  early  decisions  upon 
the  exceptions  to  their  report ;  for  a  final  decree  of  distribution, 
first,  in  the  payment  of  expenses,  then  public  dues,  costs,  and 
fees,  the  debts  reported,  and,  lastly,  ^^  the  surplus,  if  any  shall  be 
ratably  distributed  among  the  stockholders."  There  was  a  pro- 
vision that  die  bills  of  the  bank  should  be  receivable  for  debts, 
and  that  the  debtor  might  redeem  from  any  purchaser  of  his 
debt  or  obligation,  (so  sold,)  during  two  years,  by  paying  the 
purchase-money,  all  costs,  and  twelve  and  a  half  per  cent  in- 
terest. The  object  of  the  two  statutes  can  hardly  be  miscon- 
ceived. They  are  parts  of  a  system,  the  latter  act  being  auxil- 
iary to,  and  adopted  in  aid  of,  the  provisions  of  the  earlier  act 
of  1848,  —  the  two  acts  containing  the  full  expression  of  the  will 
of  the  legislature.  The  circumstances  of  the  legislature  enabled 
it  to  defer  the  promulgation  of  its  entire  policy  until  the  year 
1846.  The  exigencies  of  the  State  were  entirely  answered  by 
the  directions  given  in  1848  to  the  executive  officers  to  take 
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initiatory  measures  for  placing  these  corporations  under  restraint, 
and  for  the  security  of  their  property.  To  effectuate  these,  in- 
volved delay  and  litigation,  and  the  legislature  might  well  await 
their  issue,  before  unfolding  their  whole  plan  of  liquidation  and 
settiement.  The  two  statutes  which  embody  it  have  formed 
the  subject  of  much  discussion  in  the  courts  of  Mississippi,  and 
difficulty  has  been  experienced  there  in  carrying  them  into  exe- 
cution. No  suit  has  oeen  instituted  there  by  the  stockholders, 
though  their  rights  have  been  incidentally  debated,  both  at  the 
bar  and  by  the  supreme  appellate  court.  To  comprehend  the 
import  of  this  legislation,  we  must  consider  the  mischiefs  it  was 
designed  to  prevent  or  remove,  and  the  mode  adopted  to  accom- 
plish the  end ;  for  the  legislation  is  of  a  character  wholly  reme- 
dial. The  common  law  of  Great  Britain  was  deficient  in  sup- 
plying the  instrumentalities  for  a  speedy  and  just  settlement  of 
the  affairs  of  an  insolvent  corporation  whose  charter  had  been 
forfeited  by  a  judicial  sentence.  The  opinion  usually  expressed 
as  to  the  effect  of  such  a  sentence  was  unsatisfactory  ana  ques- 
tioned. There  had  been  instances  in  Great  Britain  of  the  dis- 
solution of  public  or  ecclesiastical  corporations  by  the  exer- 
tion of  the  public  authority,  or  as  a  consequence  of  the  death 
of  their  members,  and  parliament  and  the  courts  had  affirmed  in 
these  instances  that  the  endowments  they  had  received  from  the 
prince  or  pious  founders  would  revert  in  such  a  case.  Stat,  de 
terris  Templariorum,  17  Edw.  11. ;  Dean  and  Canons  of  Windsor, 
Godb.  211 ;  Johnson  v.  Norway,  Winch.  87 ;  Owen,  73 ;  6  Vin. 
Abr.  280.  What  was  to  become  of  their  personal  estate  and  of 
their  debts  and  credits  had  not  been  settled  in  any  adjudged 
case,  and  as  was  said  by  PoUexfen  in  the  argument  of  the  quo 
warranto  against  the  city  of  London,  was  perhaps  ^'  non  defini- 
tur  in  jure.'*  Solicitor  Finch,  who  argued  for  the  crown  in 
that  cause,  admitted,  '*  I  do  not  find  any  judgment  in  a  quo 
warranto  of  a  corporation  being  forfeited."  Treby,  on  behalf 
of  the  city,  said,  *^  the  dissolving  a  corporation  by  a  judgment  in 
law,  as  is  here  sought,  I  believe  is  a  thing  that  never  came 
within  the  compass  of  any  man's  imagination  till  now ;  no,  not 
so  much  as  in  the  putting  of  a  case.  For  in  all  my  search, 
(and  upon  this  occasion  I  have  bestowed  a  great  deal  of  time 
in  searching,)  I  cannot  find  that  it  ever  so  much  as  entered  into 
the  conception  of  any  man  before;  and  I  am  the  more  con- 
firmed in  it  because  so  learned  a  gentleman  as  Mr.  Solicitor  has 
not  cited  any  one  such  case  wherein  it  has  been  (I  do  not  say 
adjudged  but)  even  so  much  as  questioned  or  attempted ;  and, 
therefore,  I  may  very  boldly  call  this  a  case  prinue  impressionis.** 
The  argument  of  Pollexfen  was  equally  positive.  The  power 
of  courts  to  adjudge  a  forfeiture  so  as  to  dissolve  a  corporation 
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was  affirmed  in  that  case,  but  the  effect  of  that  jadgment  was 
not  illustrated  by  any  execution,  and  the  courts  were  relieyed 
from  their  embarrassment  by  an  act  of  parliament  annulling  it. 
Smith's  case,  4  Mod.  58 ;  Skin.  810 ;  8  St  Tri.  1042, 1057, 1288. 
Nor  have  the  discussions  since  the  Beyolution  extended  oar 
knowledge  upon  this  intricate  subject  The  case  of  Bex  «.  The 
Amery,  2  D.  A  E.  516,  has  exerted  much  influence  upon  text 
writers.  The  questions  were,  whether  a  judgment  of  seizure 
quousque  upon  a  default  was  final,  and  if  so,  whether  the  Idng^s 
grant  of  pardon  and  restitution  would  overreach  and  defeat  a 
charter  granting  to  a  new  body  of  men  the  same  liberties  inter- 
mediate the  seizure  and  the  pardon.  The  king's  bench,  relying 
upon  the  Year-book  of  15  Edw.  IV.,  declared  the  judgment  to 
be  final  and  the  new  charter  irrepealable.  But  the  House  of 
Lords  reversed  the  judgment  The  judges,  upon  an  examination 
of  the  original  roll  of  the  case  in  the  Year-book,  discovered 
that  it  did  not  support  the  conclusion  drawn  iDrom  it,  and  Chief 
Baron  Eyre  says,  ^^  that  Lord  Coke  had  adopted  the  doctrine  too 
hastily.''  The  discussions  upon  this  case  show  how  much  the 
knowledge  of  the  writ  of  quo  warranto  as  it  had  been  used  and 
applied  under  the  Plantagenets  and  Tudors,  had  gone  from  the 
memories  of  courts  and  lawyers.  4  D.  A  E.  122,  Tan.  on  Quo 
Warranto,  24.  In  Colchester  t;.  Seaber,  8  Bur.  1866,  where  the 
suit  was  upon  a  bond,  and  the  defence  was,  that  certain  facts 
had  occurred  to  dissolve  the  corporation,  and  that  the  creditor's 
claim  was  extinguished  on  the  bond.  Lord  Mansfield  said, 
^*  Without  an  express  authority,  so  strong  as  not  to  be  gotten 
over,  we  ought  not  to  determine  a  case  so  much  against  reason 
as  that  parliament  should  be  obliged  to  interfere."  The  ques- 
tion occurs  here,  Could  parliament  interfere  7  And  the  answer 
would  be  by  their  authorizing  a  suit  to  be  brought  notwithstand- 
ing the  dissolution.  These  are  all  cases  of  municipal  corporar 
tions  where  the  corporations  had  no  rights  in  the  property  of  the 
corporation  in  severalty.  The  courts  of  Westminster  have 
found  much  difficulty  in  applying  the  principles  settled  in  regard 
to  such,  to  the  commercial  and  trading  corporations  that  have 
come  into  existence  during  this  century.  The  courts  there 
within  the  last  twelve  months  have  been  troubled  to  discuss 
whether  a  commercial  corporation  could  recover  damages  for 
the  breach  of  a  parole  contract,  or  whether  the  contract  should 
have  had  a  seal  to  make  it  valid.  Austra.  B.  M.  N.  Co.  v.  Mar- 
zetti,  82  L.  A  E.  572 ;  8  lb.  420.  It  may  be  admitted  that  the 
courts  of  law  could  not  give  any  relief  to  the  shareholders  of  a 
corporation  disfranchised  by  a  judicial  sentence  in  respect  to  a 
corporate  right.  Their  modes  of  proceeding  do  not  provide  for 
the  case  as  they  have  not  for  many  others.    1  Plow.  276,  277 ; 
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Richards  v.  Richards,  2  B.  A  Adol.  447 ;  Will.  Ex.  1129.  But 
this  concession  does  not  involve  an  acknowledgment  that  the 
rights  of  the  corporations  are  extinguished.  Courts  of  chancery 
have  been  forced  into  a  closer  contact  with  Ihese  associations, 
and  have  formed  a  more  rational  conception  of  their  constitu- 
tion and  a  more  accurate  estimate  of  their  importance  to  the 
industrial  relations  of  society.  Those  courts  have  evinced  a 
spirit  of  accommodation  of  their  modes  of  proceeding  so  as  to 
adapt  them  to  the  changing  exigencies  of  society.  Lord  Got- 
tenham,  in  Wallworth  v.  Holt,  4  M.  &  C.  685,  in  reference  to 
the  conduct  of  suits  in  which  similar  associations  were  con- 
cerned, said :  ^^  I  think  it  is  the  duty  of  this  court  to  adapt  its 
practice  and  course  of  proceeding  to  the  existing  state  of 
society,  and  not,  by  too  strict  an  adherence  to  rules  and  forms 
established  under  different  circumstances,  to  decline  to  admin- 
ister justice  and  to  enforce  rights  for  which  there  is  no  other 
remedy."  In  the  same  spirit.  Sir  James  Wigram,  V.  C,  ob- 
serves :  ^'  Corporations  of  this  kind  are  in  truth  little  more  than 
private  partnerships ;  and  in  cases  which  may  be  easily  sug- 
gested, it  would  be  too  much  to  hold  that  a  society  of  private 
persons  associated  together  in  undertakings  which,  though  cer- 
tainly beneficial  to  the  public,  are  nevertheless  matters  of  private 
property,  are  to  be  deprived  of  their  civil  rights  inter  56,  because, 
m  order  to  make  their  common  objects  more  attainable,  the 
crown  or  legislature  have  conferred  upon  them  the  benefit  of  a 
corporate  character."  Foss  v.  Harbottle,  2  Hare,  491.  These 
just  views  which  have  afforded  to  wise  chancellors  a  sufficient 
motive  to  enlarge  the  scope  and  relax  the  rigor  of  the  rules  of 
chancery  proceeding,  so  as  to  bring  the  civil  rights  of  individuals 
in  whatever  form  they  may  exist,  or  however  complicated  or 
ramified,  under  the  protection  of  legitimate  judicial  administra- 
tion, have  been  adopted  in  the  United  States,  hot  simply  for  the 
improvement  of  methods  of  proceeding,  but  also  for  the  adjust- 
ment of  rights  and  the  assertion  of  responsibilities  among  the 
members  of  such  associations.  In  the  Bank  of  the  United 
States  V.  Deveaux,  5  Cr.  61,  this  court  held  ^^  that  the  technical 
definition  of  a  corporation  does  not  uniformly  circumscribe  its 
capacities,  but  that  courts  for  legitimate  purposes  will  contem- 
plate it  more  substantially ;  and  the  court  in  that  case  allowed 
the  corporation  to  use  its  corporate  name  for  the  purposes  of 
suit  in  the  courts  of  the  United  States  to  represent  the  civil 
capacities  of  tlie  persons  who  composed  it.  So  the  court  has 
held  that  corporate  acts  need  not  to  be  evinced  by  writing,  nor 
corporate  contracts  by  a  common  seal ;  that  corporations  are 
liable  on  contracts  made  or  defaults  or  torts  committed  by  their 
officers  or  agents  in  the  course  of  tlieir  employment.    12  Wheat. 

41* 
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40 ;  lb.  64 ;  6  How.  344 ;  14  lb.  468.  In  Lennox  v.  Roberta, 
2  Wheat  878,  the  court  gave  efiect  to  a  general  assignment  of 
a  corporation  of  its  chases  in  action  made  in  anticipation  of  the 
expiration  of  its  charter,  and  which  was  designed  to  preserve  to 
the  corporators  their  rights  of  property.  In  the  Mumma  v.  Poto- 
mac Oompanj,  8  Pet.  281,  it  held  that  the  assignment  of  all 
the  property  of  a  corporation  and  the  surrender  and  cancellatioa 
of  its  charter  with  the  consent  of  the  legidature,  did  not  defeat 
the  right  of  the  judgment  creditor  to  satisfaction  out  of  ttie 
property  which  had  belonged  to  it  The  power  of  courts  of 
equity  in  cases  like  these  was  recognized  as  adequate  to  main- 
tain the  rights  of  the  parties  beneficially  interested,  and  this 
doctrine  was  repeated  and  developed  in  Gurran  v.  Arkansas,  15 
How.  804. 

The  tendency  of  the  discussions  and  judgments  of  the  court 
of  chancery  in  Great  Britain,  and  of  the  courts  of  this  country, 
is  to  concede  the  existence  of  a  distinct  and  positive  right  of 
property  in  the  individuals  composing  the  corporation,  in  its 
capital  and  business,  which  is  subject  in  the  main  to  the  man- 
agement and  control  of  the  corporation  itself;  but  that  cases 
may  arise  where  the  corporators  may  assert  not  only  their  own 
rights,  but  the  rights  of  the  corporate  body.  And  no  reason 
can  be  given  why  the  dissolution  of  a  corporation,  whether  by 
judicial  sentence  or  otherwise,  whose  capital  was  contributea 
by  shareholders,  for  a  lawful  and  perhaps  laudable  enterprise, 
with  the  consent  of  the  legislatura,  should  sUspend  the  operation 
of  these  principles,  or  hinder  the  effective  interference  of  the 
court  of  chancery  for  the  preservation  of  individual  rights  of 
property  in  such  a  case.  The  withdrawal  of  the  charter — that 
is,  tiie  right  to  use  the  corporate  name  for  the  purposes  of  suits 
before  the  ordinary  tribunals  —  is  such  a  substantial  impediment 
to  the  prosecution  of  the  rights  of  the  parties  interested,  whether 
creditors  or  debtors,  as  would  authorize  equitable  interposition 
in  their  behalf,  within  the  doctrine  of  chancery  precedents. 
Stainton  v.  The  Oarron  Company,  28  L.  and  E.  815 ;  Travis  v. 
Milne,  9  Hare,  141;  2  lb.  491.  For  the  sentence  of  for- 
feiture does  not  attain  the  rights  of  property  of  the  corporators 
or  corporation,  for  then  the  State  would  appropriate  it.  IT  those 
rights  are  put  an  end  to,  it  would  seem  to  be  rather  from  a  care- 
less disregard,  or  hardened  and  reckless  indifference  to  conse- 
quences, on'  the  part  of  the  public  authority,  than  from  any 
preconceived  plan  or  purpose.  For,  according  to  the  doctrine 
of  the  text  writers  on  this  subject,  the  consequences  are  visited 
without  any  discrimination ;  the  losses  are  imposed  upon  those 
who  are  not  blameworthy,  and  the  benefits  are  accumulated 
upon  Uiose  who  are  without  desert.    The  ofiects  of  a  dissolu- 
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tion  of  a  corporation  are  usually  described  to  be,  the  reversion 
of  the  lands  to  those  who  had  granted  them ;  the  extinguish- 
ment of  the  debts,  either  to  or  from  the  corporate  body,  so  that 
they  are  not  a  charge  nor  a  benefit  to  the  members.  The 
instances  which  support  the  dictum  in  reference  to  the  lands, 
consist  of  the  statutes  and  judgments  which  followed  the  sup- 
pression of  the  military  and  religious  orders  of  knights,  and 
whose  lauds  returned  to  those  who  had  granted  them,  and  did 
not  fall  to  the  king  as  an  escheat ;  or  of  cases  of  dissolution  of 
monasteries  and  other  ecclesiastical  foundations,  upon  the  death 
of  all  their  members ;  or  of  donations  to  public  bodies,  such  as 
a  mayor  and  commonalty.  But  such  cases  afford  no  analogy 
to  that  before  us.  The  acquisitions  of  real  property  by  a  trading 
corporation  are  commonly  made  upon  a  bargain  and  sale,  for  a 
full  consideration,  and  without  conditions  in  the  deed ;  and  no 
conditions  arc  implied  in  law  in  reference  to  such  conveyances. 
The  vendor  has  no  interest  in  the  appropriation  of  the  property 
to  any  specific  object,  nor  any  reversion,  where  the  succession 
fails.  If  the  statement  of  the  consequences  of  a  dissolution 
upon  the  debts  and  credits  of  the  corporation  is  literally  taken, 
there  can  be  no  objection  to  it.  The  members  cannot  recover 
nor  be  charged  with  them,  in  their  natural  capacities,  in  a  court 
of  law.  But  this  does  not  solve  the  difiiculty.  The  question 
is,  has  the  bona  fide  and  just  creditor  of  a  corporation,  dissolved 
under  a  judicial  sentence  for  a  breach  in  its  charter,  any  claim 
upon  the  corporate  property  for  the  satisfaction  of  his  debt, 
apart  from  the  reservation  in  the  act  of  the  legislature  which 
directed  the  prosecution?  Can  the  lands  be  resumed  in  dis- 
regard of  their  rights  by  vendors,  who  have  received  a  full 
payment  of  their  price,  and  executed  an  absolute  conveyance  ? 
Can  the  careless,  improvident,  or  faithless  debtor,  plead  the 
extinction  of  his  debt,  or  of  the  creditor's  claim,  and  thus  receive 
protection  in  his  delinquency  ?  The  creditor  is  blameless,  —  he 
has  not  participated  in  the  corporate  mismanagement,  nor  pro- 
cured the  judicial  sentence ;  he  has  trusted  upon  visible  prop- 
erty acquired  by  the  corporation,  in  virtue  of  its  legislative 
sanction.  How  can  the  vendors  of  the  lands  or  the  delinquent 
debtors  resist  the  might  of  his  equity  ?  But,  if  the  claims  of 
the  creditor  are  irresistible,  those  of  the  stockholder  are  not 
inferior,  at  least  against  the  parties  who  claim  to  hold  the  cor- 
porate property.  The  money,  evidences  of  debt,  lands,  and 
personalty  acquired  by  the  corporation  were  purchased  with  the 
capital  they  lawfully  contributed  to  a  legitimate  enterprise, 
conducted  under  the  legislative  authority.  The  enterprise  has 
failed  under  circumstances,  it  may  well  be,  which  entitle  the 
State  to  withdraw  its  special  support  and  encouragement;  but 


488  SUPREME    COURT. 

Bacon  et  a1.  v.  Bobertion  et  al. 

the  State  does  not  affirm  that  any  cause  for  the  confiscation  of 
the  property,  or  for  the  infliction  of  a  heavier  penalty,  has  arisen. 
It  is  a  case,  therefore,  in  which  courts  of  chancery,  upon  their 
well-settled  principles,  would  aid  the  parties  to  realize  the  prop- 
erty belonging  to  the  corporation,  and  compel  its  application  to 
the  satisfaction  of  the  demands  which  legitimately  rest  upon  it. 
In  our  view  of  the  equity  of  this  bill  we  have  the  support  and 
sanction  of  the  legislature  of  Mississippi.  Their  legislation 
excludes  all  the  consequences  which  have  been  imputed  as 
necessary  to  a  sentence  of  dissolution  on  a  civil  corporation. 
From  the  plenitude  of  their  powers,  for  the  amelioration  of  the 
condition  of  the  body  politic,  and  the  supply  of  defects  in  their 
system  of  remedial  laws,  they  have  afforded  a  plan  for  the 
liquidation  and  settlement  of  the  business  of  these  corporations 
in  which  the  equities  of  the  creditors  and  shareholders  respec- 
tively are  recognized,  as  attaching  to  all  the  corporate  property 
of  whatever  description.  And  the  inquiry  arises,  who  is  author- 
ized to  obstruct  the  enforcement  of  these  equities  in  so  far  as 
the  stockholders  of  the  Commercial  Bank  of  Natchez  are  con- 
cerned ?  The  creditors  have  been  satisfied.  The  defendant  ia 
the  present  suit  is  the  trustee  appointed  under  these  legislative 
enactments.  His  demurrer  confesses  that  he  has  received- 
money,  stocks,  evidences  of  debt,  lands,  and  personal  property, 
which  he  refuses  to  distribute.  He  claims  that  the  stockholders 
have  no  rights  since  the  dissolution  of  the  corporation,  and  if 
any,  they  must  be  looked  for  in  the  circuit  court  of  Adams 
county,  Mississippi.  But  the  trustee  cannot  deny  the  title  of 
the  stockholders  to  a  distribution.  To  collect  and  distribute  the 
property  of  the  corporation  among  the  creditors  and  stock- 
holaers,  is  his  commission,  —  for  this  end  he  was  placed  in  the 

Eossession  of  the  property,  and  was  armed  with  all  the  powers 
e  has  exercised. 

His  title  is  in  subordination  to  theirs,  and  his  duties  are  to 
maintain  their  rights  and  to  consult  their  advantage.  Pearson 
V.  Lindley,  2  Ju.  768;  8  Pet.  48 ;  4  BHgh.  1 ;  Willis  Trus.  125, 
172, 178.  He  is  estopped  from  making  the  defence  of  a  want  of 
title  in  the  stockholders.  Nor  is  tlie  objection  to  the  jurisdic- 
tion of  this  court  tenable.  Ten  years  have  nearly  elapsed  since 
tliis  trust  was  created.  The  acts  of  the  legislature  contemplated 
a  prompt  and  speedy  settlement.  They  direct  the  reduction  of 
all  the  property  into  ready  money,  and  an  early  distribution 
among  the  parties  concerned.  The  trustee  confesses  that  he 
has  not  sold  the  lands  nor  personal  estate,  and  that  he  has 
refused  to  distribute  the  money.  He  has  commited  a  palpable 
breach  of  trust  according  to  the  case  made  by  the  bill  and  as 
confessed  by  the  demurrer.    All  the  other  trusts  having  been 
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fulfilledi  the  Btockholders  are  entitled  to  such  an  administration 
as  will  be  most  beneficial  to  tliem,  or  to  a  sale  of  the  trust  prop- 
ertj  in  the  manner  prescribed  by  the  statute  of  Mississippi.  Nor 
is  the  objection  to  the  form  of  the  suit  tenable.  If  the  trust 
estate  had  been  liquidated  and  the  interests  of  the  stockholders 
ascertained,  any  stockholder  might  have  maintained  a  suit  for 
his  aliquot  share  without  including  any  other  stockholder. 
Smith  i;.  Snow,  8  Mad.  C.  R.  810.  But  the  trust  estate  has 
not  been  sold,  nor  are  the  names  of  all  the  stockholders  ascer- 
tained, the  trustee  is  called  ou  to  account,  and  the  bill  asks  for 
the  collection  and  disposal  of  the  remaining  property  under  the 
authority  of  the  court  of  chancery. 

The  stockholders  are  interested  in  these  questions,  and  are 
then  proper  parties  to  the  bill.  The  number  of  the  parties 
renders  it  impracticable  to  bring  all  before  the  court,  and  there- 
fore the  suit  may  be  prosecuted  in  the  form  which  has  been 
employed  in  this  suit.  This  court  sastained  such  a  bill  in  the 
case  of  Smith  v.  Swormstedt,  16  How.  288. 

We  do  not  intend  to  decide  any  of  the  questions  of  the  cause 
which  may  arise  as  to  the  mode  of  administering  the  relief 
prayed  for  in  this  bill.  Our  opinion  is  that  the  plaintiffs  have 
sliown  a  proper  case  for  equitable  interposition  by  the  circuit 
court,  and  that  the  decree  of  that  court  dismissing  the  bill  is 
erroneous. 

Decree  reversed,  and  cause  remanded. 


Solomon  S.  Masters  and  Wiluam  E.  Masters,  trading  as 
Partners  under  the  Firm  and  Style  of  S.  S.  Masters 
AND  Son,  Plaintiffs  in  Error,  v.  Frederick  L.  Barreda 

AND    PhILLIPPE    BaRREDA,    TRADING    AS    PARTNERS    UNDER    THE 

Firm  of  F.  L.  Barreda  and  Brother. 

When  there  is  a  dealing  between  merchants,  for  snccessiTe  cargoes  of  merchaodise 
upon  time,  for  which  notes  of  hand  were  to  be  given,  payable  from  the  date  of  ^e 
ascertaioment  of  the  qnantitj  of  each  cargo,  and  an  arrangement  is  afterwards  made 
for  the  substitution  of  an  interest  account  for  the  notes  which  were  to  be  given ; 
and,  in  that  arrangement,  the  seller  stipulates  that  tlie  allowance  of  the  interest 
account  should  depend  upon  the  continuance  of  the  original  time  of  credit,  and 
that  the  buyer's  balance  on  account  should  always  be  under  a  certain  sum ;  and  the 
buyer  exceeds  that  amount  and  refuses  to  make  a  remittance  or  payment,  upon  the 
call  of  the  seller,  to  bring  the  account  within  that  sum,  the  seller  may  arrest  the 
further  delivery  of  anj  caigo  or  cargoes,  though  the  same  was  in  the  course  of 
being  delivered  to  the  buyer  upon  the  seller's  indorsement  of  the  invoices  and  billf 
of  lading  of  such  cargoes. 

In  the  absence  of  all  understanding  between  the  buyer  and  seller,  that  any  cargo 
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which  had  been  deliTered  and  not  actaally  paid  for,  thooffh  notoe  of  hand  had  been 
given  for  the  eame,  wae  not  to  be  contiaered  within  £o  new  anmngement,  tnch 
cargo  mniit  be  taken  into  the  compatation  in  ascertaining  whether  the  balance  doe 
by  ue  bnyer  exceeds  the  amoant  or  credit  allowed  to  him. 
In  tUs  case,  the  tme  constmction  of  the  new  arrangement  is,  thai  the  existing  notes 
of  hand  are  to  be  counted  as  making  a  part  d  the  limit  which  the  bnyer  was  not 
to 


Tms  case  was  brought  up,  by  writ  of  error,  from  the  circuit 
court  of  the  United  States  for  the  eastern  district  of  Virginia. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

Upon  the  trial  in  the  circuit  court,  the  counsel  for  the  plain 
tiffi  (the  Barredas)  and  defendants  offered  several  prayers  to 
the  court  as  instructions  to  the  jury,  which  the  court  aedmed  to 
grant,  and  instructed  the  jury  as  follows :  — 

^^  1.  Under  the  contract  made  by  the  letters  of  the  9th,  10th, 
and  11th  of  March,  the  amount  for  the  cargo  of  The  Lucy 
Elizabeth,  and  for  which  notes  had  been  given,  must  be  taken 
into  the  calculation,  and  charged  against  the  defendants,  in 
determining  whether  the  balance  against  them  amounted  to 
940,000. 

^^  2.  If,  in  this  mode  of  computation,  the  balance  against  the 
defendants  for  guano  previously  sold  and  delivered  amounted 
to  8  40,000  at  the  time  when  the  further  delivery  of  the  cargoes 
of  The  Beatrice  and  The  Ailsa  was  refused  by  the  plaintifi, 
the  refusal  was  justifiable  under  the  contract.  They  were  not 
bound,  in  such  a  state  of  the  account,  to  deliver*  these  cargoes 
on  credit.  And,  if  they  offered  to  deliver  them  to  the  payment 
of  the  money  or  satisfactory  security,  and  the  defendants  refused 
to  comply  with  these  terms,  the  plaintiffs  had  a  right  to  stop  the 
delivery,  notwithstanding  the  previous  indorsement  and  delivery 
of  the  bill  of  lading  to  the  defendants ;  and  the  refusal  as  stated 
in  the  testimony  is  no  breach  of  contract  on  the  part  of  the 
plaintiffs,  and  is  not  a  bar  to  the  recovery  in  this  action  of  the 
amount  due  for  the  guano  actually  received  by  the  defendants.'' 

To  which  instructions  the  counsel  for  the  defendants  excepted 
and  the  jury  found  a  verdict  for  the  plaintii&  for  974,686.13, 
with  interest  from  12th  of  September,  1854,  till  paid. 

The  case  was  argued  in  this  court  by  Mr.  Jbhnsof^  for  the 
plaintiffs  in  error,  and  by  Mr.  Carlisle  and  Mr.  Bradley^  with 
whom  was  Mr.  F.  L.  Smithy  for  defendants. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit  brought  in  tlie  circuit  court  of 
the  United  States  for  the  eastern  district  of  Virginia,  by  the 
defendants  in  error,  against  Masters  and  Son,  to  recover  from 
them  a  balance  of  $77,966.18  arising  from  the  sales  of  guano. 
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as  stated  in  the  bill  of  particulars,  at  pages  three  and  four  of 
the  record. 

The  transactions  out  of  which  this  dispute  arose  commenced 
on  the  21st  of  January,  1854. 

Barreda  and  Brother,  residing  in  the  city  of  Baltimore,  were 
largely  engaged  in  the  importation  of  guano  into  the  United 
States.  Masters  and  Son  were  shipping  and  commission  mer- 
chants in  Alexandria,  Virginia.  Barreda  and  Brother  had  found 
it  necessary  in  conducting  their  business  to  establish  a  limit  of 
credit,  both  as  to  time  and  amount  for  purchases  made  by  those 
who  dealt  with  them.  For  any  excess  above  that  credit,  pur- 
chasers had  to  pay  cash,  or  give  satisfactory  paper,  with  their 
indorsement.  The  uncontradicted  statement  of  the  Barredas, 
in  their  letter  to  Masters  and  Son  of  the  15th  May,  1854,  cor- 
roborated by  other  circumstances,  shows,  that  in  the  year  1852, 
this  limit  of  credit  was  $25,000;  and  that  their  dealings  with 
the  Masters  from  that  time,  up  to  the  sale  of  two  cargoes  of 
guano  on  the  21st  January,  1854,  and  afterwards,  until  changed 
by  the  letters  between  them  of  the  9th  and  10th  March,  1854, 
had  been  regulated  accordingly. 

The  sale  of  the  two  cargoes  of  guano,  just  mentioned,  is  as 
follows :  —  -. 

^^  We  have  sold  to  Messrs.  S.  S.  Masters  and  Son  two  cargoes 
of  Peruvian  guano, — from  vessels  Lucy  Elizabeth  three  hundred 
and  thirty-five  tons,  and  Giaour  two  hundred  and  seventy-one, — 
both  on  their  way  from  Peru.  The  said  guano  to  be  delivered 
in  the  port  of  Alexandria,  in  Virginia,  when  the  vessels  may 
arrive.  Messrs.  Masters  and  Son  will  act  as  our  agents  to 
receive  the  cargo  and  attend  to  the  vessels,  free  of  any  charge, 
and  to  pay  the  value  of  the  guano  they  may  receive,  at  the  price 
of  $47.50  per  ton  in  bulk,  in  notes  payable  in  Baltimore,  four 
months  after  date.  ^*  F.  Babreda,  and  Brother. 

"  Baltimore^  21st  January,  1854.'' 

Subseqiiently  to  that  date,  (the  precise  time  when  does  not 
appear  from  the  record,)  Masters  and  Son  purchased  from  the 
Barredas  another  cargo  of  the  ship  Princess  Ahce,  and  on  the 
18th  February  a  fourth,  —  that  of  the  ship  Ailsa. 

The  Lucy  Elizabeth  arrived  with  her  cargo  at  Alexandria  on 
the  1st  February.  The  Giaour,  with  hers,  about  the  10th  of 
the  same  month.  Masters  and  Son  attended  to  unlading  the 
cargoes  of  both  vessels,  and  sent  to  the  Barredas  a  certificate  of 
the  cargo  received  from  The  Lucy  Elizabeth,  on  the  2d  March, 
namely,  485.21.4  tons  of  No.  1  guano,  (in  bulk  at  947.50  per 
ton,)  and  25.1.21  tons  of  No.  2  guano  in  bulk,  for  which  they 
were  charged  $24,108.64;  the  quantity  of  No.  2  being  charged 
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to  them  at  1 42.50.  They  remitted  to  the  Barredas  on  the  6fh 
March,  three  notes  of  hand  payable  on  the  2d  and  5th  of  July ; 
two  of  them  for  1 8,000,  and  a  third  for  •  8,108.64 ;  amountmg 
to  f  24,108.64.  Up  to  this  time,  the  cargoes  of  The  Giaour  and 
The  Princess  Alice  had  not  been  ascertained,  though  both  ships 
were  then  being  unladed  under  the  agency  of  Masters  and  Son, 
according  to  the  arrangement  in  the  memorandum  of  sale  of 
the  2l8t  January.  And  the  correspondence  shows  that  then 
there  had  not  been  any  extension  by  the  Barredas  of  the 
amount  of  credit,  which  had  hitherto  been  allowed  to  Masters 
and  Son  upon  their  previous  purchases.  In  this  state  of  their 
dealing  Masters  and  Son  wrote  to  the  Barredas  on  the  9th 
March:  ''As  our  purchases  are  likely  to  be  pretty  large  this 
year,  and  we  noticed,  some  time  ago,  that  one  of  our  mutual 
friends  (H.  W.  Fry)  had  arranged  with  you  to  keep  an  interest 
account  with  him,  at  six  per  cent,  and  we,  for  the  same  reason, 
prefer  not  to  give  notes.  Further,  as  it  is  at  timefi  an  advantage 
to  have  it  in  our  power  to  make  payments  when  the  local  ex- 
change is  most  favorable,  we  will  be  obliged,  if  you  wi]l  allow 
us  also  this  accommodation,  giving  us  an  average  credit  of  four 
months  on  these  other  cargoes."  To  this  letter  Barreda  and 
Brother  reply  on  the  10th  March.  They  state,  ''  we  wiU  keep 
an  interest  account  with  you,  at  six  per  cent,  to  facilitate  your 
payments,  provided  that  you  will  never  exceed  an  average  time 
of  four  months  for  the  payment  of  each  cargo ;  and  that  the 
balance  on  account  against  you  will  always  be  under  forty  thou- 
sand dollars,  being  the  largest  credit  we  use  to  allow.''  The 
Masters'  reply  in  a  letter  of  the  11th  March :  ''  Your  acceptance 
of  our  proposition,  made  with  the  view  of  our  not  having  to 
pay  tlie  whole  value  of  our  purchases  in  notes,  ^.,  is  also  duly 
appreciated, —  and  we  note  the  conditions  regarding  the  open 
account." 

At  the  date  of  this  arrangement,  there  was  charged  to  Masters 
and  Son  on  the  books  of  Barreda  and  Brother  $  24,108.64,  the  value 
of  The  Lucy  Elizabeth's  cargo,  for  which  the  Masters  had  given 
three  notes,  payable  on  the  2d  and  5th  July.  Eighteen  days 
after  this  arrangement  the  Masters  send  to  the  Barredas  a  cer- 
tificate of  Giaour's  cargo,  amounting  to  9 17,094.84,  and  remit 
a  payment  on  account  of  it  of  9  6,000.  The  next  item  in  the 
account  is  the  value  of  the  cargo  of  The  Princess  Alice,  amount- 
ing to  $88,029.92.  But  they  had  written  to  the  Barredas  on  the 
SOth  March,  saying :  **  The  Ailsa  cannot  now  reach  this  too 
soon  for  us,  and  we  prefer  not  relinquishing  our  purchase  of  the 
said  cargo ;  and,  furtlier,  we  believe  we  are  selling  by  considerar 
ble  the  bulk  of  the  guano  applied  for  here,  (we  wish  it  was  at 
a  better  profit,)  and  find  the  demand  good.    From  present  pros- 
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pects  we  shall  want  a  cargo  each  ensuing  month.  With  jour 
present  unprecedentedlj  large  importations,  we  suppose  we  can 
make  our  calculations  to  get  this  supply  from  you  without 
having  to  look  far  ahead.''  The  Barredas  answer :  ^*  For  the 
present,  we  have  no  cargo  to  offer  you  in  the  time  you  mention." 
feut  on  the  18th  April  they  write :  "  We  will  send  you  The 
Beatrice,  reply  immediately."  Masters  and  Son  write  on  the 
same  day :  "  We  will  take  The  Beatrice  " ;  and  the  Barredas 
rejoin :  *^  Ship  Beatrice  will  be  ordered  to  you,  provided  she 
arrives  before  the  end  of  May  next."  She  arrived  on  the  24th 
April,  and  was  ordered  to  Masters  and  Son.  On  the  same  day 
the  Barredas  ask  in  another  letter :  ^^  Will  you  take  the  Ailsa  if 
she  arrives  here  ?  "  The  Masters  answer :  **  Send  The  Ailsa  if 
she  comes  as  heretofore  concluded  upon."  She  arrived  early  in 
May,  and  was  ordered  to  Alexandria.  Thus,  in  the  whole,  five 
cargoes  were  bought  by  the  Masters  from  the  Barredas.  Each 
of  them  upon  a  credit  of  four  months,  notes  having  been  given 
for  that  of  The  Lucy  Elizabetli,  with  the  understanding  by  both 
parties  that  notes  were  not  to  be  given  for  the  other  pXirchases, 
the  quantities  of  which  had  not  been  ascertained  when  the 
arrangement  of  the  10th  March  was  made,  and  that  they  were 
to  be  paid  for  according  to  that  arrangement.  But  the  value  of 
three  of  the  cargoes  had  been  ascertained,  amounting,  according 
to  the  returns  of  Masters  and  Son  to  Barreda  and  Brother,  to 
1 79,232.90.  Payments  had  been  made  to  the  amount  of  $  29,000. 
On  the  12th  May  the  Barredas  wrote,  calling  the  attention  of 
Masters  and  Son  to  the  state  of  the  account,  and  requesting 
them  to  make  a  remittance  of  $  10,282.90,  "  as  our  limit  in  your 
account  is  $  40,000,  and  it  being  then  beyond  the  limit  of  the 
credit  in  the  amount  of  the  remittance  asked  for."  In  a  post- 
script to  the  letter,  they  say :  "  Of  course  the  value  of  The 
Beatrice  and  Ailsa  cargoes  must  be  paid  cash.  2  P.  C.  off." 
To  this  letter  the  Masters  reply  without  making  the  remittance, 
and  say  :  "  On  the  9th  March  last,  we  had  purchased  from  you 
four  cargoes  of  guano,  about  2,500  tons,  or  $  120,000  worth,  at 
four  months,  —  no  other  terms  mentioned,  (and  to  this  moment 
we  have  never  heard  of  any  otiier,)  three  of  the  said  cargoes  were 
received  and  being  received,  and  the  fourth  was  daily  expected. 
On  the  above-named  date  we  asked  you  to  allow  us  to  keep  an 
interest  or  open  account  with  you,  as  we  did  not  like  to  pay  the 
whole  value  of  our  purchases  in  notes ;  to  this  you  had  no 
objection  to  the  value  of  9  40,000 ;  the  balance,  as  we  had  to 
infer,  we  must  settle  for  agreeably  to  the  original  bill  of  pur- 
chase." To  this  letter  the  Barredas  reply :  "  Yours  of  the  18th 
instant  has  been  received.  Wlieu  we  first  went  into  business 
with  you,  we  mentioned  to  you  that  our  limit  for  credit  was 
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$25,000,  we  making  to  jou  the  sales  of  three,  or  four,  or 
twenty  cargoes,  our  impression  would  have  been,  as  was  in  that 
case,  that  we  were  to  accept  your  paper  for  $  25,000,  and  the 
balance  that  you  might  owe  in  satirfactory  paper  with  your 
indorsement.  Oertainly,  you  could  never  have  expected  us  to 
accept  your  notes  for  such  an  amount  as  our  sales,  though  your 
responsibility  may  be  superior  to  it.  Afterwards,  when  yoa 
proposed  to  open  with  us  an  account,  with  interest,  to  facilitate 
your  payments,  we  agreed  to  it ;  provided,  that  you  would  never 
exceed  an  average  time  of  four  months  for  the  payment  of  each 
cargo,  and  that  the  balance  on  account  against  you  will  always 
be  under  f  40,000, — this  being  the  largest  credit  we  use  to  allow. 
You  also  understood  in  the  same  way  our  conditions,  and 
took  good  care  to  make  a  remittance  of  $  6,000,  together  with 
the  return  of  The  Giaour's  cargo,  to  keep  yourselves  within  the 
limits  of  your  credit  with  us.''  In  a  few  days  after  writing  their 
letter  of  tibe  17th,  Barreda  and  Brother  made  an  effort  through 
the  agency  of  Mr.  Coyle,  to  have  an  amicable  settlement  with 
Masters  and  Son,  ofibring  to  them  either  of  the  following  propo- 
sitions: That  they  would  deliver  to  Mr.  Ooyle  all  the  guano 
received  from  The  Beatrice  and  Ailsa,  and  such  a  portion  of  the 
cargo  of  The  Princess  Alice  as  may  be  necessary  to  cover  the 
$10,284.90  of  excess  of  their  account, — or  settle  their  values  in 
cash,  less  two  per  cent,  ^— or  give  satisfactory  paper  with  their 
indorsement,  payable  in  New  York  or  Baltimore,  at  four 
months  from  the  day  wlien  the  offer  was  made,  that  being  the 
22d  of  May. 

Neither  of  these  propositions  were  accepted,  and  this  suit 
was  brought  to  recover  the  balance  on  account  against  Masters 
and  Son,  including  the  value  of  all  the  guano  they  had  received 
from  The  Lucy  Elizabeth,  The  Oiaour,  rrincess  Alice,  Beatrice, 
and  Ailsa,  after  having  given  to  them  credit  for  payments 
made.  There  is  no  dispute  concerning  either  the  debit  or  credit 
side  of  the  account,  but  the  controversy  arose  from  the  different 
view  entertained  by  the  parties  as  to  their  respective  rights 
under  the  arrangement  made  for  an  interest  account  and  the 
limit  of  credit  mentioned  in  it,  and  whether,  in  the  actual  state 
of  the  account  and  under  the  course  pursued  by  the  Barredas, 
they  were  justified  in  arresting  the  delivery  of  the  imdischarged 
portions  of  the  cargoes  of  The  Beatrice  and  Ailsa,  on  account 
of  the  neglect  and  refusal  of  Masters  and  Son  to  make  the 
required  remittance  to  reduce  the  account  against  them  to 
$40,000. 

Our  first  objection  to  the  construction  of  that  arrangement  as 
given  by  Masters  and  Son,  is  its  variance  from  the  terms  used 
by  them  in  their  letter  of  the  9th  of  March,  asking  for  the  sub- 
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stitution  of  an  interest  acconnt,  instead  of  giving  notes  for  their 
purchases,  and  from  their  language  in  their  letter  of  the  11th 
March,  in  reply  to  the  letter  of  the  Barredas  of  the  10th,  granting 
their  request  upon  the  conditions  mentioned  in  it.  They  preface 
their  application  by  saying,  *•  as  our  purchases  will  be  very  large 
this  year,  we  prefer  not  to  give  notes,  and  will  be  obliged  if  you 
will  allow  us  an  interest  account,  giving  us  an  average  credit 
of  four  months  on  these  other  cargoes ;  and  in  their  letter 
of  the  11th  say,  your  acceptance  of  our  proposition,  made  with 
the  view  of  our  not  having  to  pay  the  whole  value  of  our  pur- 
chases in  notes,  £c.,  is  also  duly  appreciated,  and  we  note  the 
conditions  regarding  the  open  account/'  If  from  the  first  an  ap- 
plication may  be  made  that  it  was  their  intention  that  the  favor 
asked  by  them  was  to  be  applied  to  future  purchases,  and  not 
to  include  purchases  which  they  had  made  and  which  had  not 
been  paid  for,  there  can  be  no  doubt  that  their  understanding 
of  the  arrangement  was,  1;hat  it  was  to  include  both,  when  in 
thanking  the  Barredas  for  their  acceptance  of  their  proposition, 
they  state  it  was  made  with  the  view  of  their  not  having  to 
pay  the  whole  value  of  their  purchases  in  notes.  Besides  having 
applied  the  arrangement  to  their  purchases  of  the  cargoes  of 
The  Oiaour  and  Princess  Alice,  both  of  which  had  been  bought, 
but  neither  of  which  had  been  ascertained  when  they  asked 
for  an  interest  account,  and  when  it  was  granted,  they  could 
not  afterwards  give  to  the  arrangement  an  exclusive  application 
to  cargoes  to  be  thereafter  bought;  and  when  they  say  their 
request  for  an  interest  or  open  account  had  been  made  with  the 
view  of  not  having  to  pay  the  whole  value  of  their  purchases 
in  notes,  and  afterwards  say,  ^'  we  note  the  conditions  regarding 
the  open  account,"  one  of  them  being  that  the  balance  on 
account  against  them  shall  never  be  larger  than  $40,000,  it  is 
conclusive  that  they  then  understood  that  amount  to  be  the 
extent  of  their  credit  for  all  of  their  purchases,  according  to  the 
account  as  it  then  stood  on  the  booxs  of  the  Barredas,  or  as  it 
might  be  enlarged. 

But  it  was  urged  that  the  limit  of  the  amoimt  of  their  credit 
was  not  to  exceed  at  the  time  when  the  Barredas  wrote  their 
letter  of  the  12th  May.  It  was  said  that  the  amount  then  still 
due  for  the  cargo  of  The  Lucy  Elizabeth  should  not  have  been 
taken  into  the  computation  in  ascertaining  whether  the  balance 
due  by  the  Masters  amounted  to  more  than  $40,000,  because 
that  cargo  had  been  sold  under  a  different  contract,  in  no  way 
connected  with  the  other  purchases.  Such,  however,  was  not 
the  fact,  for  The  Oiaour's  cargo  was  bought  under  the  same 
memorandum  of  sale ;  and  the  cargo  of  Tlie  Princess  Alice  had 
been  bought  before  the  cargo  of  The  Oiaour  had  been  ascer- 
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tained ;  and  the  Masters,  after  the  arrangement  had  been  made 
for  an  interest  account,  applied  it  to  botfi,  when  their  cargoes 
were  ascertained,  by  not  giving  notes  for  either,  and  transmit- 
ting their  certificates  of  the  quantity  of  each,  without  any 
direction  that  a  new  and  separate  account  of  their  cost  should 
be  made  of  them  distinct  from  the  debit  against  them  in  the 
books  of  the  Barredas  for  the  cargo  of  The  Lucy  Elizabeth. 
Had  it  been  intended  otherwise,  they  should  have  given  such  a 
direction ;  and  not  have  said,  we  note  the  conditions  regarding; 
the  open  account,  the  limitation  of  the  credit  to  be  allowed 
being  one  of  them,  expressed  in  language  so  plain  that  it  cannot 
be  doubted  iliat  the  Barredas  never  meant  to  give  to  Masters 
and  Son  a  larger  credit  upon  their  purchases  than  940,000; 
and  that,  when  their  account  exceeded  it,  they  were  to  have 
the  right  to  call  for  payments  to  reduce  it  to  that  amount 
When  they  called  for  the  remittance  of  9 10,282.90,  the  account 
against  Masters  and  Son  exceed^  it  by  that  amount  They 
failed  to  make  the  payment,  and  continuing  to  refuse  to  do  so, 
we  are  of  the  opinion  that  the  Barredas  had  a  right  to  arrest 
the  delivery  of  the  cargoes  of  The  Beatrice  and  AUsa,  notwith- 
standing the  indorsement  and  delivery  of  the  bills  of  lading  to 
Masters  and  Son,  and  that  their  refusal  to  deliver  the  same,  as 
stated  in  the  testimony,  is  no  breach  of  contract,  and  is  not 
a  bar  to  the  recovery  in  this  action  of  the  amount  due  for  the 
guano  actually  received  by  Masters  and  Son.  Such  was  the 
instruction  given  by  the  court  upon  the  trial  of  the  case  in  the 
circuit  court ;  and,  having  expressed  our  concurrence  with  that 
view,  we  will  only  add,  that  when  there  is  a  dealing  between 
merchants  for  successive  cargoes  of  merchandise  upon  time, 
for  which  notes  of  hand  were  to  be  given,  payable  from  the 
date  of  the  ascertainment  of  the  quantity  of  each  cargo,  and 
an  arrangement  is  afterwards  made  for  the  substitution  of  an 
interest  account  for  the  notes  which  were  to  be  given ;  and,  in 
that  arrangement,  the  seller  stipulates  that  the  allowance  of  the 
interest  account  should  depend  upon  the  continuance  of  the 
original  time  of  credit ;  and  that  the  buyer's  balance  on  account 
should  always  be  under  a  certain  sum ;  and  the  buyer  exceeds 
that  amount,  and  refuses  to  make  a  remittance  or  payment, 
upon  the  call  of  the  seller,  to  bring  the  account  within  that 
sum,  the  seller  may  arrest  the  further  delivery  of  any  cargo  or 
cargoes,  though  the  same  was  in  the  course  of  being  delivered 
to  the  buyer  upon  the  seller's  indorsement  of  the  invoices  and 
bills  of  lading  of  such  cargoes. 

In  the  absence  of  all  understanding  between  the  buyer  and 
seller  that  any  cargo  which  had  been  delivered  and  not  actually 
paid  for,  though  notes  of  hand  had  been  given  for  the  same, 
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was  not  to  be  considered  within  the  new  arrangement,  such 
cargo  must  be   taken   into   the   computation   in   ascertaining 
whether  the  balance  due  by  the  buyer  exceeds  the  amount  of 
credit  aUowed  to  him. 
Judgment  of  the  circuit  court  is  affirmed. 


GusTAYUS  T.  Beauregabd,  Heir  and  Executob  ^  of  Madam 
Emilib  T.  Poultnet,  Complainant  and  Appellant,  v.  The 
Crrr  op  New  Oblbans,  William  H.  Layton,  and  Othebs. 

The  habit  of  this  court  has  been  to  defer  to  the  decinons  of  the  jndicial  tiibunale  of 
the  States,  npon  questions  arising  ont  of  the  common  law  of  the  State,  espedallj 
when  applied  to  the  title  of  lands. 

Therefore,  where  the  sopreme  ooart  of  Loaisiana  hat  decided  qnestions  relating  to 
the  jarisdtction  of  the  district  conrt  of  the  first  jndicial  district  of  the  State,  oyer  the 
saccession  of  a  debtor  who  was  enjoying  a  respite  from  the  claims  of  his  creditors, 
for  a  certain  time  and  died  before  the  time  expired  ;  to  the  mode  in  which  that 
jurisdiction  should  be  exercised  ,*  to  the  propriety  of  collaterally  attacking  a  sale 
made  by  its  authority ;  to  the  point  whether  or  not  the  death  of  the  party  transferred 
the  proceedings  to  the  court  of  probate,  and  to  the  mode  in  which  the  court  of 
probate  should  exercise  its  jurisdiction ;  this  court  will  adopt  these  decisions,  and 
especially  where  many  of  them  concor  with  the  judgments  of  this  court  npon  the 
same  or  similar  points. 

The  Louisiana  cases  and  those  of  this  court  examined. 

This  was  an  appeal  from  the  circuit  court  of  the  United 
States,  for  the  eastern  district  of  Louisiana. 

It  was  a  bill  filed  hj  Madam  Emilie  Poultnej,  in  her  life- 
time, against  the  city  of  New  Orleans,  and  about  eight  hundred 
and  fifty  other  parties,  some  of  whom  included  a  number  of 

!)ersons,  such  as  the  Presbyterian  Church,  Bank  of  the  United 
States,  &c.,  &Q. 
The  facts  in  the  case  are  stated  in  the  opinion  of  the  court. 
In  November,  1864,  the  circuit  court  dismissed  the  bill,  and 
the  complainant  appealed  to  this  court. 

It  was  argued  by  Mr.  Henderson^  for  the  appellants,  and  Mr. 
Taylor^  for  the  appellees. 

Mr.  Justice  CAMPBELL  deliyered  the  opinion  of  the  court. 

The  plaintiff's  testatrix  filed  this  bill  in  the  circuit  court  to 
annul  a  sale  of  a  portion  of  the  succession  of  John  Poultney, 
deceased,  which  haa  been  made  under  the  authority  of  decrees 
in  the  first  district  court  of  New  Orleans,  and  of  the  court  of 
probate  of  that  city,  alleging  a  defect  of  jurisdiction  in  the  courts, 
and  fraud  and  irregularity  in  the  proceedings. 

42* 
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Her  title  to  the  succession  is  as  heir  at  law  of  the  children, 
and  heirs  of  John  Poultney,  of  whom  she  was  the  mother. 

In  May,  1818,  John  Poultney,  a  merchant  of  New  Orleans, 
purchased  of  Mad.  Rousseau,  her  plantation  lying  on  the  Missis- 
sippi River,  a  short  distance  above  New  Orleans,  and  which  is 
now  included  within  the  corporate  limits. 

The  price  agreed  to  was  $  100,000,  one  fifth  of  which  was 
paid  at  the  time,  and  notes  with  the  indorsement  of  Harrod  and 
Ogdens,  (a  firm  composed  of  Charles  Harrod,  Peter  V.  Ogden, 
and  George  M.  Ogden,)  payable  in  five  annual  instalments,  and 
secured  by  a  mortgage  on  the  property,  were  given  for  the 
remainder.  The  mortgage  contauis  a  stipulation  that,  in  the 
event  the  indorsers  should  pay  either  of  the  notes,  they  should 
be  subrogated  to  the  rights  of  the  vendor  and  holder  of  the 
mortgi^  for  indemnity.  In  April,  1819,  Poultney  acknowl- 
edged in  a  petition  to  the  first  district  court  that  his  aflbirs  were 
embarrassed,  and  that  he  could  not  meet  his  engagements ;  he 
made  a  statement  of  his  property  and  debts,  showing  a  surplus 
in  his  favor,  and  prayed  the  court  to  convene  his  creditors  that 
they  might  deliberate  upon  his  proposition  for  a  respite  of  one, 
two,  and  three  years. 

The  court  made  the  order,  the  creditors  were  convened,  the 
requisite  number  agreed  to  the  proposition,  and  an  order  was 
accordingly  entered  the  28th  June,  1819,  for  a  respite  of  one, 
twOf  and  tliree  years. 

Harrod  and  Ogdens  appeared  at  this  meeting, — claimed  to  have 
paid  the  first  instalment  on  the  purchase  of  the  Rousseau  plan- 
tation, and  assented  to  the  action  of  the  creditors,  reserving  their 
mortgage  security. 

In  October,  1819,  John  Poultney  died.  His  widow,  the 
plaintiff's  testatrix,  in  January  thereafter  renounced  her  right  as 
partner  in  community,  and  faUed  to  qualify  as  tutrix  of  her  two 
children,  one  aged  five,  and  the  other  seven  years,  who  were  the 
heirs  at  law  of  John  Poultney,  and  did  not  until  eight  years  after 
the  sales  referred  to,  take  any  concern  about  the  succession. 

The  representation  made  by  John  Poultney  of  his  aflairs  at 
the  time  bis  petition  for  a  respite  was  exhibited,  implies  a  hope- 
less state  of  insolvency.  His  debts  are  acknowledged  to  be 
•236,000,  while  his  property  is  rated  at  $266,000,  — but  from  its 
nature  affording  but  little  prospect  that  such  an  amount  could 
be  realized.    By  the  renunciation  of  his  widow  of  her  title  as 

Eartncr  in  community,  and  her  failure  to  interpose  on  behalf  of 
er  children,  the  succession  was  unrepresented,  and  was  what  is 
termed  in  the  Louisiana  code  a  vacant  estate.  In  February, 
1820,  a  portion  of  the  creditors  of  Poultney  informed  the  district 
court  that  this  succession  was  insolvent, —  had  no  representative^ 
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nor  claimant — and  prayed  that  measures  might  be  taken  for  the 
appointment  of  a  syndic  to  represent  and  administer  it  for  the 
benefit  of  all  concerned.  A  meeting  of  the  creditors  was  ordered 
by  the  court — and  took  place  —  resulting  in  the  appointment  of 
three  syndics,  (one  of  whom  was  Peter  V.  Ogden,)  who  were 
recognized  by  the  court  On  the  9th  of  May,  1820,  Harrod  and 
Ogden  represented  in  a  petition  to  the  district  court  the  facts 
of  the  purchase  by  Poultney  of  the  Rousseau  plantation,  their 
payment  of  the  first  instalment  of  the  purchase-money,  and  their 
liability  to  pay  another  then  shortly  after  to  become  due ;  that 
the  succession  of  Poultney  was  insolvent,  and  was  in  the  hands 
of  syndics ;  and  prayed  that  the  plantation  might  be  seized  and 
sold  for  the  satisfaction  of  their  debt  and  the  instalments  yet 
unpaid  on  the  mortgage,  and  for  a  citation  to  the  syndics.  The 
usual  order  of  seizure  was  made  by  the  district  judge,  and  a 
citation  was  served  on  one  of  the  syndics.  On  the  29tli  May 
the  syndics  agreed  in  court  to  the  terms  of  sale  and  waived  the 
appraisement,  and  the  property  was  sold  on  the  13th  June  by 
the  sheriff  on  the  writ  of  seizure  for  the  payment  of  the  money 
then  due,  the  purchaser  agreeing  to  assume  the  mortgage. 

At  this  sale,  Oeorge  M.  Ogden,  one  of  the  firm  of  Harrod  and 
Ogden,  was  the  purchaser,  and  a  deed  was  subsequently 
executed  to  him  by  the  sheriff  under  the  order  of  the  court. 

Some  time  after  the  close  of  these  transactions,  a  conviction 
seems  to  have  been  impressed  on  the  minds  of  Harrod  and  Ogden 
that  the  proceedings  in  the  district  court  were  inoperative  ;  and 
in  1824,  Harrod  and  the  representative  of  Ogden  commenced 
a  suit  in  the  court  of  probate,  having  for  its  object  to  obtain  a 
satisfaction  of  the  same  debt,  by  the  sale  of  the  same  property. 
They  sought  a  seizure  and  sale  of  the  property,  without  taking 
any  notice  of  what  had  been  done  in  the  district  court,  and 

S rayed  a  citation  to  Mad.  Poultney  as  tutrix  of  her  children. 
[o  citation  appears  in  the  record,  but  there  is  evidence  of  a 
seizure,  judgment,  and  sale. 

The  purchasers  were  Charles  Harrod  and  Francis  B.  Ogden, 
who  are  charged  to  be  the  representatives  of  the  first  purchaser, 
O.  M.  Ogden.  These  purchasers  afterwards,  in  1824,  repre- 
sented to  the  district  court  that  the  debt  to  Mad.  Rousseau  had 
been  paid,  and  that  the  mortgage  of  George  M.  Ogden,  given, 
in  1820,  to  secure  the  unpaid  instalments,  was  not  operative, 
for  that  the  district  court  had  no  jurisdiction  to  make  the  sale, 
and  asked  that  it  might  be  raised  from  the  property.  The 
sheriff  admitted  all  the  facts,  and  the  court  granted  the  petition. 
These  were  the  last  proceedings  which  had  any  relation  to 
the  case. 
The  defendants,  by  plea  and  answer,  afi&rm  that  these  pro- 
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ceedings  were  conformable  to  law,  and  vested  the  purchasers 
with  all  the  title  which  John  Poultuey  ever  acquired  in  the  prop- 
erty, and  that  the  plaintiff  never  had  any  right  therein ;  that 
ibey  had  no  participation  in,  nor  knowledge  of,  any  fraud,  but 
that  they  have  translative  titles  from  these  purchasers,  and  rely 
upon  their  sufficiency. 

In  1832,  Mad.  Poultney  assumed  the  office  of  tutrix  of  her 
minor  children,  and  commenced,  immediately  after,  suits  in  the 
state  courts  of  Louisiana  for  the  recovery  of  portions  of*  this 
plantation.  Three  of  these  suits  were  decided  in  the  supreme 
court  in  1885,  after  elaborate  and  learned  arguments,  and  a 

fatient  investigation  by  the  court.    Poultney's  Heirs  v.  Cecil, 
th  La.  R.  822 ;  v.  Ogden,  8  La.  428 ;  v.  Barrett,  8  La.  441. 
These  dedsions  were  made  upon  a  state  of  facts  similar  to  that 

S resented  in  this  record ;.  and  the  discussion  in  those  cases  has 
iminished  the  care  and  responsibility  of  this  court  For  it  is 
apparent  that  the  questions  presented  to  us  relate  exclusively  to 
the  local  jurisprudence  of  Louisiana.  When  the  controversy 
arose  all  the  parties  were  citizens  of  that  State,  while  the  subject 
of  the  suit  is  the  validity  of  titles  passed  under  decrees  of  its 
courts,  and  in  the  course  of  duty,  by  their  executive  officers. 

The  material  inquiries  are,  whether  the  first  district  court  had 
a  jurisdiction  competent  to  the  legal  transfer  of  the  succession 
of  a  debtor,  who  was  enjoying  a  respite  from  the  claims  of  his 
creditors  for  an  unexpired  term,  at  the  time  of  his  death  and 
before  any  default  had  arisen  in  the  fulfilment  of  the  conditions 
of  the  respite  as  to  payment.  2.  Whether  this  jurisdiction 
could  be  exerted  without  any  citation  to  the  natural  heirs,  or 
any  measures  taken  to  secure  their  interests  in  the  succession  T 
8.  Were  the  modes  prescribed  for  the  disposal  of  the  estates  of 
insolvent  debtors,  or  of  minors,  essential  constituents  of  a  valid 
exercise  of  the  jurisdiction,  and  for  the  neglect  of  these  may  the 
sale  be  collaterally  attacked?  4.  Did  the  death  of  Poultney 
determine  the  jurisdiction  of  the  district  court,  and  remove  to 
the  court  of  probate  the  administration  and  settlement  of  the 
succession,  and  were  all  the  proceedings  in  the  district  court 
coram  non  judke  ?  6.  Was  a  citation  to  the  heirs  necessary  to 
a  valid  decree  of  sale  in  tlie  court  of  probate  ?  An  important 
share  of  the  attention  of  all  courts  of  a  limited  jurisdiction  is 
engrossed  in  ascertaining  the  causes  over  which  they  may  legiti- 
mately claim  cognizance,  and  the  administration  of  an  involved 
or  insolvent  succession,  from  the  number  of  the  parties  in 
interest,  and  the  variety  of  conflicting  and  complicated  claims 
that  are  oftentimes  exhibited,  frequently  affords  difficult  ques- 
tions of  this  description. 

The  supreme  court  of  Louisiana  treat  the  questions  arising 


DECEMBER   TERM,    1855.  501 


Beanregard,  &e.  v.  The  City  of  New  Orleans  et  al. 


upon  the  records  now  before  us,  as  difficult  and  embarrassing, 
calling  for  undivided  and  anxious  attention,  and  much  care  was 
employed  in  deciding  them,  so  as  to  maintain  in  that  State  an 
accordant  system  of  jurisprudence.  The  claim  of  an  embarrassed 
debtor  to  exhibit  the  condition  of  his  affitirs  to  a  court  with  a 
view  to  obtain  its  assistance  to  convoke  his  creditors,  that  they 
may  deliberate  upon  a  proposition  to  grant  him  a  delay  or 
respite,  and  to  bind  the  minority  to  the  conclusions  of  a  consent- 
ing -majority,  is  one  which  has  no  recognition  in  the  common 
law.  It  was  derived  in  Louisiana  from  the  continental  codes  of 
Europe,  upon  which  the  legal  institutions  of  that  State  are 
founded.  The  supreme  court  of  Louisiana,  upon  an  investiga- 
tion of  those  codes,  determined  that  the  death  of  Poultney  in  a 
state'  of  insolvency,  without  heirs  who  were  willing  to  accept  his 
succession  unconditionally,  and  thereby  to  afford  security  for  the 
fulfilment  of  the  conditions  of  the  decree  of  respite  which  the 
debtor  had  assumed,  relieved  his  creditors  from  their  obligations 
to  respect  it,  and  empowered  them  to  proceed,  in  rem^  against 
the  estate  of  their  debtor  in  the  hands  of  a  syndic. 

The  same  tribunal,  (supreme  court  of  Louisiana,)  after  tracing 
the  sources  of  the  jurisdiction  of  the  district  court,  extending,  as 
it  did,  to  *^  all  civil  cases,"  determined  that  it  was  not  without 
jurisdiction  ratione  materuB  of  a  suit  against  such  an  estate,  and 
that  judgments  rendered  in  that  court  were  not  radically  null. 
They  say,  ^^  The  undisputed  exercise  of  such  a  jurisdiction  for  a 
long  series  of  years,  tiie  general  acquiescence  of  the  legal  pror 
fession,  the  universaJ  understanding  among  the  people,  as  well 
as  the  courts  and  bar,  form  together  such  contemporaneous 
interpretations  of  the  laws  relating  to  conflicting  jurisdictions, 
that,  however  doubtful  it  may  appear  on  a  close  analysis,  it  can- 
not now  be  disturbed  without  the  greatest  injustice,  and  uiflict- 
ing  incalculable  mischiefs  on  the  country."  And  in  Robinett  v. 
Gompton,  2  Ann,  R.  847, 855,  the  same  court  says,  **  That,  previous 
to  the  passage  of  the  act  of  the  18th  March,  1820,  fixing  the 
jurisdiction  of  the  courts  of  probate  in  this  State,  it  seems  to 
have  been  settied  by  various  decisions  of  this  court  that  the  dis- 
trict courts  were  not  deprived  of  jurisdiction  rcUione  materia  in 
such  cases.  The  practice  was  universal  to  bring  suits  against 
successions  in  the  district  court,  and  we  are  not  prepared  to  say 
it  was  erroneous."  And,  since  the  act  of  1820,  (which,  however, 
was  not  promulgated  so  as  to  be  in  force  when  this  sale  was 
made,}  the  court  say,  ^'  that  such  judgments  in  that  court  might 
be  erroneous,  but  were  not  mere  nullities."  The  jurisdiction  of 
the  district  court  to  render  the  judgment  being  admitted,  the 
further  question  arises.  Was  the  jurisdiction  so  exereisetl  as  to  be 
operative  'f    Tlie  supreme  court,  iu  \\\m  case  of  Cecil  above  cited, 
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determine  '^  that  the  rules  which  apply  to  the  sale  of  minors*  prop- 
erty as  such,  when  the  title  is  fully  vested  in  them,  are  not 
strictly  applicahle  to  a  case  like  the  present,  where  the  rights  of 
minors  were  contingent  and  residuary,  subject  to  the  undoubted 
claims  of  creditors  deducto  tare  alieno^  and  who,  in  this  very 
case,  appear  as  beneficiary  heirs  claiming  property  already 
alienated  for  the  payment  of  debts,"  &c.  And  in  McCullough 
V.  Minor,  2  Ann,  466,  the  same  court  affirm  ^^  that  in  cases  like 
this,  the  purchaser  is  not  bound  to  look  beyond  the  decree/' 

The  jurisdiction  of  the  court  was  undoubted,  and  the  juris- 
prudence of  the  State  has  long  since  been  settled  that  a  bond  fide 
purchaser  at  a  judicial  sale  is  protected  by  the  decree.  11  Louisa. 
68 ;  18  Louisa.  482 ;  16  Louisa.  440 ;  8  Bob.  122.  The  iudg- 
ments  of  the  supreme  court  of  Louisiana  upon  the  validity  of 
the  sales  impugned  in  this  bill  were  given  more  than  twenty 
years  ago.  They  have  formed  the  foundation  upon  which  the 
expectations  and  conduct  of  the  inhabitants  of  that  State  have 
been  regulated.  They  have  quieted  apprehensions  and  doubts 
respecting  a  title  to  an  important  portion  of  a  large  and  growing 
city.  They  have  invited  a  multitude  of  transactions  and  en- 
gagements in  which  the  well-beinff  of  hundreds,  perhaps  tliou- 
sands,  of  the  citizens  of  that  State  aepend.  In  this  bill  there  are 
several  hundreds  of  defendants. 

The  constitution  of  this  court  requires  it  to  follow  the  laws  of 
the  several  States  as  rules  of  decision  wherever  they  properly 
apply.  And  the  habit  of  the  court  has  been  to  defer  to  the  de- 
cisions of  their  judicial  tribunals  upon  questions  arising  out  of 
the  common  law  of  the  State,  especially  when  applied  to  the 
title  of  lands. 

No  other  course  could  be  adopted  with  any  regard  to  propriety. 
Upon  cases  like  the  present  the  relation  of  ti^e  courts  of  the 
United  States  to  a  State  is  the  same  as  that  of  its  own  tribunals. 
They  administer  the  laws  of  the  State,  and  to  fulfil  that  duty, 
they  must  find  them  as  they  exist  in  the  habits  of  the  people, 
and  in  the  exposition  of  their  constituted  authorities.  Without 
this,  the  peculiar  organization  of  the  judicial  tribunals  of  the 
States  and  the  Union  would  be  productive  of  the  greatest  mis- 
chief and  confusion.    Jackson  v.  Ohew,  12  Wheat.  158. 

But,  if  we  were  required  to  depart  from  that  jurisprudence  to 
find  a  solution  of  these  difficult  and  embarrassing  questions,  we 
should  not  have  to  leave  the  {Nrecedents  afibrded  by  this  court 
for  the  support  of  many  of  their  conclusions.  This  court  has 
contributed  its  share  to  that  stability  which  results  from  a  re- 
spect for  things  adjudicated  :  SUUus  reipubluxe  maxima  judicaiis 
rebus  conHnetwry  It  is  the  settled  doctrine  of  the  court,  diat 
when  the  proceedings  of  a  court  of  justice  are  collatemlly  drawn 
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in  question,  and  it  appears  upon  the  face  of  them  that  the  sub- 
ject-matter was  within  its  jurisdiction,  thej  cannot  be  impeached 
for  error  or  irregularity ;  that,  if  a  court  has  jurisdiction,  its  de- 
cision upon  all  the  questions  that  arise  regularly  in  the  cause 
are  binding  upon  all  other  courts  until  they  are  reversed.  2  Pet. 
157 ;  1  Ib^  840.  And  when  the  object  is  to  sell  the  real  estate 
of  an  insolvent  or  embarrassed  succession,  the  settled  doctrine  is, 
there  are  no  adversary  parties, — the  proceeding  is  in  rem^ — the 
administrator  represents  the  land.  They  are  analogous  to  pro- 
ceedings in  admiralty,  where  the  only  question  of  jurisdiction 
is  the  power  of  the  court  over  the  thing,  —  the  subject-matter  be- 
fore them, — without  regard  to  the  parties  who  may  have  an 
interest  in  it.  All  the.  world  are  parties.  In  the  orphans'  court, 
and  all  the  courts  which  have  power  to  sell  the  estates  of  dece- 
dents, their  action  operates  on  the  estate,  not  on  the  heirs  of  the 
intestate.  A  purchaser  claims  not  their  title,  but  one  para- 
mount. The  estate  passes  by  operation  of  law.  2  How.  819 ; 
11  S.  A  R.  426 ;  6  Port.  219,  249. 

The  identity  of  the  principles  applied  by  the  supreme  court  of 
Louisiana,  in  ascertaining  the  effect  of  ihe  judgments  of  their 
courts,  and  those  accepted  as  true  by  this  court,  leaves  no  ques- 
tion resting  upon  the  authority  of  the  State  tribunals,  except  that 
of  the  nature  and  extent  of  the  jurisdiction  of  their  courts  under 
the  organic  law  of  the  State.  And  no  principle  would  autliorize 
this  court  to  dissent  from  their  conclusions  on  that  subject,  when 
the  land  disposed  of  was  within  their  borders,  and  the  parties  in 
interest  were  citizens  belonging  to  their  community. 

Our  opinion  is,  that  the  pleas  of  the  defendants  afford  a  com- 
plete answer  to  the  bill ;  and  that  the  decree  of  the  circuit  court 
must  be  afiSrmed. 


The  President,  Directors,  and  Company  of  the  Union 
Bank  of  Tennessee,  Appellants,  v.  Micajah  J.  Vaiden 
AND  John  H.  Keith,  Administrators  of  William  Jollt, 

DECEASED. 

Where  a  suit  was  brooebi  in  the  United  Stales  court  by  dtiiens  of  another  State 
acainst  a  citizen  of  Mississippi,  who  appeared  to  the  suit,  pleaded  and  then  died, 
after  which  the  suit  was  reTived  against  nis  administrators,  and  jndement  obtained 
against  them,  the  following  proc^dings  of  the  probate  conrt  affora  no  bar  to  the 
recovery  of  the  claim :  — 

1  A  declaration  by  the  probate  conrt  that  the  estate  was  insolvent,  and  a  rtferenct 
of  the  matter  to  a   ommissioner  in  insolvency 

9  A  publication  notifying  the  creditors  of  the  estate  to  appear  and  flie  their  claims, 
or  be  forever  barred* of  their  demands. 

8.  A  report  by  the  <.*ommissioner.  leaving  out  the  elum  in  question,  whkh  report 
was  confirmed  by  th«  cuurt  i^  ^  >  -*  J^^-^ 
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Where  the  estate  tamed  ont  not  to  be  insolrent,  bat  a  fand  remained  in  band  for 
distribatees,  the  creditors  can  recover  bj  a  bill  In  chanceiy  against  the  administnuors, 
notwithstanding  the  proceedings  in  the  probate  coort 

The  law  of  a  State,  limiting  the  remedies  of  iu  citisens  in  its  own  conrts»  cannot  bo 
applied  to  prerent  the  du'xens  of  other  States  from  suing  in  the  conrts  of  the 
.united  States  in  that  State,  for  the  recoverj  of  any  property  or  money  tbrrs,  to 
which  they  may  be  legally  or  equitably  entitled. 

This  was  an  appeal  from  the  district  court  of  the  United 
States  for  the  northern  district  of  Mississippi. 
The  facts  of  the  case  are  stated  in  the  opinion  of  the  court 

It  was  a^ued  by  Mr.  Oazey  for  the  appellants,  and  Mr.  Stanton^ 
for  the  appellees* 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  district  court  for  the  northern 
district  of  Mississippi. 

The  appellants  med  a  bill  in  December  on  the  equity  side  of 
the  distnct  court  against  the  appellees. 

^*The  bill  charges  that  in  November,  1846,  the  bank  in- 
stituted a  suit  on  the  law  side  of  the  same  district  court  against 
William  Jolly,  as  indorser  of  a  bill  of  exchange  hdd  by 
plaintifis.  Jolly  appeared  to  the  suit,  and  filed  hb  plea.  He 
died  in  March,  1847,  and  appellees  were  appointed  bis  adminis- 
trators by  the  Panola  court  of  probate,  in  Mississippi.  The 
suit  against  Jolly  was  revived  against  his  administrators,  tlio 
appellees,  and  in  June,  1851,  the  same  came  on  for  trial  on  the 
issue  joined  on  the  single  plea  of  nan  a$9umpsU^  and  a  judg- 
ment was  rendered  in  favor  of  plaintiff  for  95,041.33  with  costs. 
Upon  this  judgment  execution  was  issued,  which  was  returned 
by  the  miurshal  nulla  bona.  The  judgment  remains  wholly 
unpaid,  and  there  is  no  visible  property  in  the  hands  of  the 
administrators  upon  which  a  levy  could  be  made. 

^*  The  bill  proceeds  to  charge,  that  pending  the  said  suit  against 
the  administrators  in  April,  1848,  Uiey  represented  to  the  said 
probate  court  of  Panola  county,  that  the  estate  of  their  intestate 
was  insolvent,  and  procured  a  declaration  to  be  made  by  said 
iK>art  to  that  effect,  whereas  the  bill  charges  that  said  estate  was 
not  and  is  not  insolvent,  and  that  the  as^ts  in  the  hands  of  the 
administrators  are  more  than  sufficient  to  pay  all  the  liabilities 
of  the  estate.  That  the  administrators  have  converted  the 
assets  into  cash  to  the  amount  of  upwards  of  920,000,  and 
have  folly  paid  all  the  debts  of  intestate,  with  the  single  excep- 
tion pf  that  due  to  complainant  The  debts  they  have  paid 
amount  to  about  9II9OOO,  and  the  administrators  have  upwards 
of  99:000  iu  cash  or  available  assets  belonging  to  Hie  estate, 
which  is  not  required  for  the  payment  of  any  other  debt,  but 
refuse  to  apply  auy  part  thereof  to  the  payment  of  <x>mplain- 
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ant's  debt,  and  will  shortly  pay  the  same  over  to  the  heirs  at 
law  of  Jolly,  unless  prevented  by  the  interposition  of  the  court. 

**  The  defendants  pretend  that  complainants  have  no  right  to 
require  payment  of  their  judgment  out  of  said  assets,  because 
they  have  not  established  the  claims  upon  which  the  judgment 
is  founded  before  the  probate  court  of  Panola  county,  and  had 
the  same  allowed  by  said  court,  but  complainants  are  advised 
and  insist  that  such  allowance  by  said  probate  court  is  not 
necessary. 

^'  Sundry  special  interrogatories  are  appended  to  the  bill. 

<^  In  June,  1852,  defendants  filed  their  answer.  The  principal 
averments  in  the  bill  are  admitted, — it  is  admitted  that  they  have 
received  assets  to  the  amount  of  $20,000;  that  they  have  paid 
all  the  debts  which  have  been  legally  established  against  the 
estate  to  the  amount  of  more  than  $18,000,  and  have  in  their 
hands  assets  to  the  value  of  $6,500,  and  that  if  complainants' 
claim  is  disallowed,  the  estate  will  be  worth  to  the  heirs  about 
$6,000.  Tliey  are  advised  that  complainants'  judgment  is 
barred,  and  if  they  were  to  pay  it,  they  would  pay  it  in  their 
own  wrong. 

"  They  deny  that  they  did  illegally  or  fraudulently  procure  the 
estate  to  be  declared  insolvent.  When  they  took  charge  of  the 
estate  as  administrators,  it  was  appraised  at  $18,090.76^,  and 
debts  or  claims  against  it  were  brought  to  the  notice  of  respon- 
dents  $18,597.40.  Respondents,  looking  to  probable  results, 
believed  it  might  prove  and  would  probably  prove  insolvent ; 
under  these  circumstances  they  procured  the  declaration.  The 
clerk  was  appointed  commissioner  of  insolvency,  and  pub- 
lication was  made  for  the  period  of  twelve  months,  warning  all 
creditors  of  Jolly  to  present  their  claims  to  the  commissioner  for 
allowance.  In  April,  1849,  the  commissioner  made  his  report, 
and  an  order  was  passed  requiring  all  persons  interested  to 
appear  and  except  to  the  report  at  July  term,  1849, — at  July  term 
respondents  alone  excepted  to  the  report,  they  excepted  to  two 
claims  which  had  been  allowed,  one  of  these  claims  was  allowed, 
the  other  disallowed ;  and  in  October  term,  1849,  the  report  was 
approved  and  confirmed  —  p.  8.  Respondents  append  a  tran- 
script to  these  proceedings,  and  rely  upon  the  same  as  a  bar  to 
complainants'  claim." 

To  the  answer  of  the  defendants  a  general  replication  was 
filed,  and,  on  the  hearing  of  the  cause,  Uie  court  decreed  a  dismis- 
sal of  the  complainants'  bill. 

In  the  argument  of  the  case  in  this  court,  the  counsel  of  the 
defendants  urged  the  following  grounds  against  the  right  of  the 
complainants  u   recover :  •  - 

'*  If  the  cumpiaiiiani>  demand  isi  not  Uarred  by  their  failure  to 
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present  it  in  tbe«  probate  court,  their  remedy  is  at  law^,  and  not 
in  equity.  The  defendants  admit  that  they  have  $6,000  in  their 
hands,  belonging  to  the  estate  of  their  intestate.  If  they  are 
bound  to  pay  this  to  the  complainants,  and  refuse  to  do  so,  tliey 
are  guilty  of  a  devastavit^  and  are  liable  to  an  action  on  their 
bond.  In  their  answer,  they  expressly  deny  that  complainant 
(the  bank)  has  made  out  a  cause  entitling  it  to  relief  in  the 
premises,  and  that  this  court  has  jurisdiction  thereof. 

'^But  the  complainants  are  entitled  to  no  relief,  either  in 
equity  or  at  lav. 

'^  The  defendants  cannot  be  prejudiced  by  suffering  judgment 
to  go  aflndnst  them  on  the  plea  of  non  assumpsU.  Hutchison's 
Code,  657,  §  67  ;  Hemphill  v.  Fortner,  11  Sm.  &  Mar.  844. 

*^The  decrees  of  probate  courts,  in  case  of  estates  reported 
insolvent,  cannot  be  questioned  or  set  aside,  unless  by  a  regular 
appeal  taken,  or  on  account  of  fraud.  Hutchison's  Cooe,  667, 668, 
678,  688,  684 ;  Ghewning  v.  Peck,  6  How.  Mi.  Rep.  524 ;  Smith 
V.  Berry,  1  Sm.  &  Mar.  821 ;  Addison  i;.  Eldridge,  1  lb.  510 ; 
Herrings  v.  Wellons,  5  lb.  854 ;  Dalgren  v.  Duncan  et  al.  7  lb. 
280. 

"Insolvency  may  be  declared  when  the  debts  appear  to  be 
greater  than  the  probable  value  of  all  tlie  real  and  personal 
property.  The  court  has  a  discretion,  which,  when  exercised,  is 
conclusive,  unless  a  direct  appeal  be  taken.  Saunders's  Admr.  v. 
Planter's  Bank,  2  Sm.  &  Mar.  304. 

"  As  to  the  responsibility  of  an  administrator  who  pays  debts, 
when  the  estate  subsequently  becomes  insolvent,  see  Woodward 
V.  Fisher  et  al.  11  Sm.  A  Mar.  804  ;  Bramblet  v.  Webb  et  al. 
11  lb.  488. 

"  Creditors  whoso  claims  have  not  been  presented  to  the  com- 
missioner, are  forever  barred,  even  when  the  estate  proves  not  to 
be  insolvent  Allen  and  Apperson  v.  Keith  and  Vaiden,  26 
Miss.  Bep.  282  ;  Anderson  v.  Tindall,  26  Miss.  Bep.  882. 

*^  The  creditor  must  present  his  claim  to  the  commissioner  of 
insolvency,  though  he  have  a  suit  pending  against  the  adminis- 
trator.   Trezevaut  et  al.  v.  McQueen,  18  Sm.  A  Mar.  811. 

**And  when  a  commission  of  insolvency  has  been  regularly 
opened  and  closed,  it  will  not  be  reopened,  even  at  the  instance 
of  a  judgment  ci'editor,  whose  judgment  bears  date  since  tlie 
closing  of  the  commission.  Harrison  v.  Motz  et  al.  5  Sm.  & 
Mar.  578. 

**  The  foregoing  authorities  must  be  deemed  conclusive 
against  the  appellants,  unless  the  rendition  of  a  judgment  by  a 
federal  court  can  be  held  to  take  away  from  the  probate  courts 
their  exclusive  jurisdiction,  in  the  administration  of  tlie  assets 
of  deceased  insolvents.    But  there  can  be  no  doubt  that  Uie 
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laws  of  the  State,  from  which  the  executor  or  administrator 
derives  his  authority  to  act,  must  prevail,  as  well  in  the  federal 
as  in  the  state  tribunals.  Citizens  of  other  States,  possibly, 
cannot  be  prevented  from  suing  in  the  federal  courts  in  order  to 
establish  their  demands ;  yet  the  effect  of  the  judgment,  its  lien, 
or  other  operation  upon  the  assets  of  the  deceased,  must  be 
absolutely  controlled  by  the  local  law ;  otherwise  the  conflict  of 
jurisdictions  would  be  irreconcilable  and  disastrous.  And  such 
it  is  believed  is  the  well-established  doctrine  of  this  and  all 
other  courts.  Story's  Conflict  of  Laws,  8d  ed.  §  521.  Williams 
V.  Benedict,  8  How.  Sup.  C.  R.  107.  McGill  v.  Armour,  11 
How.  Sup.  C.  R.  142." 

But  we  do  not  deem  it  necessary  to  discuss  them  in  detail, 
for  the  law  of  a  State  limiting  the  remedies  of  its  citizens  in  its 
own  courts  cannot  be  applied  to  prevent  the  citizens  of  other 
States  from  suing  in  the  courts  of  the  United  States  in  that 
State  for  the  recovery  of  any  property  or  money  there,  to  which 
they  may  be  legally  or  equitably  entitled.  This  principle  was  fully 
discussed,  and  decided  by  this  court  in  the  case  oi  Suydam  v. 
Brodnax,  and  others,  14  Pet.  67.  We  refer  to  the  reasoning  in 
support  of  it  given  in  that  case  without  repeating  it,  or  think- 
ing it  necessary  to  add  anything  on  this  occasion.  It  concludes 
this  case. 

And  it  is  our  opinion,  under  the  circumstances  and  the 
testimony  in  this  case,  tliat  the  surplus  in  the  hands  of  the 
defendants  must  be  applied  to  tlie  payment  of  the  judgment  of 
the  complainant  in  preference  to  any  claim  which  has  been 
asserted  to  it  for  the  heirs  at  law  or  distributees  of  the  intestate, 
Jolly.  We  reverse  the  decree  of  the  court  below,  and  shall 
i-emand  the  case  with  directions  to  that  court  for  further 
proceedings  in  conformity  with  this  opinion. 


Chables  McMicken,  Appellant,  v.  Franklin  Perin. 

A  purchaae  of  an  interest  in  property  by  an  attorney,  made  after  jadgment  hat  been 

obtained,  is  not  forbidden  by  the  laws  of  Louisiana. 
And  where  money  is  borrowed  to  make  the  purchase,  the  lender  of  the  money  ia 

estopped  from  pleading  illecality  in  the  pnrchaite,  and  thas  retaining  the  property 

which  had  been  conveyed  to  himself  as  security  for  the  loan. 
In  the  contract  between  nim  and  the  borrower  there  was  no  illegality. 
No  objections  to  a  master's  report  can  be  made  which  were  not  taken  before  the 

master ;  nor  afu$r  a  decree  pro  confe/uo  can  a  defendant  go  before  the  master  without 

a  special  order,  hot  the  uceounrs  are  to  be  taken  tx  parte. 
An  app4*al  will  not  lie  from  the  refusal  of  a  court  to  open  a  former  decTcc ,  nor  h.ive 

the  circuir  rourta  power  to  set  aside  their  decrees  in  equity,  on  motion,  after  dio 

term  ai  nhu  u  they  were  reiidcivd. 
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McMicken  v.  Perin. 

This  was  an  appeal  from  the  circait  court  of  the  United 
States  for  the  eastern  district  of  Louisiana. 
Tlie  facts  in  the  case  are  stated  in  the  opinion  of  the  court. 

It  was  argued  bj  Mr.  Henderson^  for  the  appellant,  and  ISir. 
Smiley  J  for  the  appellee. 

Mr.  Henderson  made  the  following  points :  — 

1.  That  the  decree  validates  a  void  purchase  of  a  litigious 
right. 

2.  That  the  complainant's  alleged  title  was  void  bj  the  Louis- 
iana statute  of  champerty. 

8.  That  no  loan  of  money  and  no  resulting  trust  is  shown. 

4.  There  is  no  express  trust  in  writing  shown,  though  sudi 
trust  is  averred. 

6.  Tliat  the  amount  admitted  by  the  bill  and  exhibits  to  be 
due  to  the  defendant  on  the  purchase  was  not  allowed  him  in 
the  decree. 

6.  That  Mary  Perin  was  not  made  a  party  to  the  bill, 
though  her  interest  in  one  half  of  the  property  in  controversy 
wiis  shown. 

Mr.  Justice  CAMPBELL  delivered  the  opinion  of  the  court 
The  appellee  (Perin)  filed  his  bill  in  the  circuit  court,  alleging 
that  he  had  been  employed  to  institute  suits  in  the  courts  of 
Louisiana,  on  behalf  of  certain  persons  claiming  to  be  the  heirs 
of  James  Fletcher,  for  which  service  he  was  to  receive  fifty 
per  cent  on  the  money  value,  or  a  fee  equal  to  one  half  the  net 
value  of  the  property,  real  or  personal,  in  controversy.  Pending 
the  suits  his  clients  offered  to  sell  their  interest  to  him  for 
95,000,  or  to  other  persons  for  $10,000.  There  were  some 
negotiations  upon  this  subject,  but  nothing  seems  to  have  been 
concluded  until  after  the  final  judgment  had  been  rendered; 
after  that  time,  the  bill  proceeds  to  state  as  follows :  — 

**That,  upon  the  said  proposition  being  renewed,  the  com- 

f)lainant  addressed  divers  letters  to  the  defendant,  asking  for  a 
oan  of  95,000  for  the  purpose  of  purchasing  the  said  interest 
of  the  Fletchers  in  and  to  the  said  property ;  and  that,  in  reply 
to  the  complainant's  said  letters,  the  defendant  answered  in 
writing,  giving  a  promise  of  said  loan,"  as  will  appear  by  the 
exhibits  u  and  D ;  one  of  which  was  written  by  the  defendant 
on  the  8th  of  September,  1848,  nearly  three  mouths  after  the 
judgment  for  the  laud  had  become  final  and  executory. 

**'  And  your  orator  further  shows  unto  your  honors  that,  rely- 
ing on  the  promises  and  the  honesty  of  the  defendant,  and 
upon  the  understanding  and  agreement  with  him,  tiie  com- 
puiinant  purchased  the  said  property  of  the  said  Fletcher,  uu 
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the  19th  of  October,  I8489  while  the  defendant  was  absent  in 
Cincmnati;  and  in  order  to  secure  the  said  McMickcn  in  the 
loan  of  the  said  $5,000,  the  complainant  caused  the  title  of  the 
said  property  to  be  made  out  in  the  name  of  the  defendant, 
with  the  express  condition  that  the  purchase  was  made  in  the 
name  of  the  defendant  for  the  use  and  benefit  of  the  com- 
plainant, all  of  which  will  appear  by  reference  to  the  act  of  sale, 
marked  exhibit  F ;  to  the  letter  of  the  complainant  to  the  defend* 
ant,  dated  on  the  19th  of  October,  1848,  accompanying  a  copy  of 
the  act  of  sale  sent  to  the  defendant,  marked  exhibit  G,  and  other 
proofs  to  be  hereafter  exhibited.  That  said  defendant  accepted 
the  said  sale,  &c.,  took  the  said  property,  A;c.,  and  held  the  same 
in  trust  for  the  use  of  complainant,  and  upon  no  other  condition 
or  understanding,  subject  only  to  the  repayment  of  the  money 
advanced  for  the  purchase  thereof." 

Tlie  bill  avers  that  the  plaintiff  being  thus  invested  with  all 
the  legal  and  equitable  rights  of  the  heirs  of  Fletcher,  he  ten- 
dered to  the  defendant  (McMicken)  immediately  after  his  ratifi- 
cation of  the  sale,  the  sum  of  five  thousand  and  fifty  dollars, 
with  the  proper  interest  due  thereon,  and  demanded  a  con- 
veyance of  all  the  said  property  and  rights  so  purchased  and 
held  in  trust,  which  the  defendant  refused. 

The  bill  charges  certain  fraudulent  pretexts  on  the  part  of 
McMicken  for  withholding  the  deed  according  to  his  agreement, 
denies  their  validity,  and  affirms  that  the  plaintiff  has  been 
forced  into  a  court  of  chancery  in  consequence  of  the  repeated 
refusals  of  the  defendant  to  deliver  up  his  property  and  convey 
the  same  to  him. 

The  bill  prays  that  the  defendant  may  by  the  order  and 
decree  of  the  court,  be  required  to  convey  the  said  property  to 
the  plaintiff  upon  the  payment  or  tender  to  the  said  defendant 
of  the  amount  of  his  advances,  and  for  general  relief. 

A  decree  pro  confesso  was  entered  at  the  spring  term  of  the 
circuit  court,  1853,  and  at  the  same  term  of  the  court  in  1854  a 
decree  was  rendered  requiring  the  defendant  to  convey  the 
property  specified  in  the  bill  to  the  plaintiff,  upon  the  payment 
to  the  said  defendant  of  the  debt  reported  to  be  due  within  six 
months  after  the  date  of  the  decree. 

It  is  objected  in  this  court  that  the  arrangement  between  the 
heirs  of  Fletcher  and  his  attorney,  (Perin,)  by  which  the  latter 
became  the  purchaser  of  their  interest  in  the  subject  of  the 
litigation  he  had  been  conducting  in  their  behalf,  was  illegal, 
and  he  could  take  no  benefit  from  his  contract.  The  articles 
of  the  code  of  Loui^iiana  affecting  this  question  are  as  follows : 
art.  2623,  "  a  right  is  said  to  Ije  litigious  whenever  there  exists 
a  suit  and  contestation    ibout  the  same":  art.  8522,  No.  22, 
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^Mitigious  rights  are  those  which  cannot  be  exercised  without 
undergoing  a  lawsuit " ;  art  2624,  **  public  officers  connected 
with  courts  of  justice,  such  as  judges,  advocates,  attorneys, 
clerks,  and  sheriffs,  cannot  purchase  litigious  rights  which  fall 
under  the  jurisdiction  of  the  tribunal  in  which  they  exercise 
their  functions,  under  penalty  of  nullity  and  of  having  to  defray 
all  costs,  damages,  and  interest." 

The  courts  of  Louisiana  have  decided  '^  that  where  a  judg- 
ment has  been  rendered  litigation  has  ceased."  Marshall  v. 
McRae,  2  Ann.  79.  And  when  the  tiling  ceded  is  not  contested 
and  is  not  the  subject  of  a  suit  at  the  time  of  cession,  the  thing 
is  not  litigious.  Provost  v.  Johnson,  9  Mart  184.  The  bill 
charges  that  the  purchase  was  made  alter  a  final  judgment  had 
been  rendered,  declaring  the  property  to  belong  to  tlie  heirs 
of  Fletcher.  The  subject  of  tlie  sale  was  ascertained,  the  title 
recognized,  and  consequently  none  of  the  mischiefs  wliich  oc- 
casioned these  articles  could  then  follow.  Such  is  the  con- 
clusion of  the  commentators  and  courts  of  France  upon  the 
corresponding  articles  in  the  code  Napoleon.  Trop.  de  Yente, 
§  201 ;  89  Dall.  part  2, 196. 

But  upon  well-established  principles  the  appellant  is  estopped 
from  contesting  the  title  or  the  appellee.  The  case  maoe  is 
that  the  appellee  borrowed  of  the  appellant  a  sum  of  money  to 
complete  his  purchase,  and  that  the  title  was  placed  in  the 
name  of  the  appellant  to  secure  the  repayment  of  that  advance. 
The  latter  cannot  be  heard  to  object  that  there  was  illegalitj 
in  the  contract  between  Fletcher's  heirs  and  the  appellee,  nor 
to  appropriate  to  himself  the  fruit  of  that  contract  The  con- 
tract between  the  appellee  and  appellant  is  uninfected  by  any 
illegality. 

The  consideration  was  a  loan  of  money  upon  a  security. 
The  contract  between  Fletcher's  heirs  and  the  appellee  is  com- 
pleted and  closed,  and  will  not  be  disturbed  by  anything 
which  the  court  may  decree  in  this  case.  McBlair  v,  Gibbes, 
17  How.  282. 

The  appellant  further  objects  that  his.  debt  was  not  accurately 
ascertained  by  the  master  upon  the  decree  of  reference.  In  Story 
V.  Livingston,  18  Pet.  859,  this  court  decided  that  no  objections 
to  a  master's  report  can  be  made  which  were  not  taken  before 
the  master ;  the  object  being  to  save  time,  and  to  give  him  an 
opportunity  to  correct  his  errors  and  reconsider  his  opinion. 
And  in  Heyn  t;.  Heyn,  4  Jacob.  47,  it  was  decided  that  after  a 
decree  pro  con/essoy  the  defendant  is  not  at  liberty  to  go  before  the 
master  without  a  special  order,  but  the  accounts  are  to  be  taken 
ex  parte.  This  court  will  not  review  a  master*s  report  upon 
objections  taken  here  for  the  first  time. 
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Oar  conclusion  is,  there  is  no  error  in  the  final  decree,  ren- 
dered in  the  circuit  court. 

At  a  subsequent  term,  the  appellant  filed  a  petition  in  the 
circuit  court,  alleging  that  he  had  been  deceived  by  the  appellee 
in  reference  to  the  prosecution  of  the  bill,  and  had  consequently 
failed  to  make  any  appearance  or  answer,  and  that  he  had  a 
meritorious  defence. 

He  prayed  the  court  to  set  aside  the  decree,  and  to  allow  him 
to  file  an  answer  to  the  bill.  This  petition  was  dismissed.  We 
concur  in  the  judgment  of  the  circuit  court  as  to  the  propriety 
of  this  course.  This  court,  in  Brockett  v.  Brockett,  2  How. 
238,  determined  that  an  appeal  would  not  lie  from  the  refusal 
of  a  court  to  open  a  former  decree,  though  the  petition  in  that 
case  was  filed  during  the  term  at  which  the  decree  was  entered. 
In  Cameron  v.  McRoberts,  8  Wheat.  591,  it  decided  that  the 
circuit  courts  have  no  power  to  set  aside  their  decrees  in  equity 
on  motion  after  the  term  at  which  they  were  rendered. 

These  decisions  are  conclusive  of  the  questions  raised  upon 
the  order  dismissing  the  petition. 

The  decrees  of  the  circuit  court  are  afiirmed,  with  costs. 


Joshua   Maxwell   and   Henbt   N.    Walker,   Plaintipps   in 
Ebbob,  v.  Alexander  H.  Newbold  and  Others. 

In  order  to  give  jurisdiction  to  this  coart,  under  the  25th  section  of  the  Jadi- 
ciary  act  of  1789,  it  mast  appear  by  the  record  that  one  of  the  ^nettiont  stated 
in  the  section  did  arise,  and  was  decided  in  the  state  court ;  and  it  is  not  sufiScient 
that  it  might  have  arisen  or  been  applicable ;  it  mast  appear  that  it  did  arise,  and 
was  applied. 

This  rale  was  established  in  the  case  of  Crowell  v.  Randall,  10  Pet.  368,  and  has  been  ^ 
since  adhered  to. 

Hence  an  allegation  that  "  the  chaise  of  the  court,  the  verdict  of  the  jury,  and  the 
judgment  below  are  each  against,  and  in  conflict  with,  the  constitution  and  laws  of 
the  United  States,  and  therefore  erroneous,"  is  too  general  and'  indefinite  to  come 
within  the  provisions  of  the  act  of  congress  or  the  decisions  of  tliis  court. 

The  clause  in  the  constitution  and  the  law  of  congress  should  have  been  specified  by 
the  plaintiffs  in  error  in  the  state  court,  in  order  that  this  court  might  see  what  was 
the  right  claimed  by  them,  and  whether  it  was  denied  to  them  by  the  decision  of  the 
state  court. 

This  case  was  brought  up  from  the  supreme  court  of  the 
State  of  Michigan,  by  a  writ  of  error,  issued  under  the  25th 
section  of  the  judiciary  act. 

The  facts  are  fully  set  forth  in  the  opinion  of  tlie  court. 

It  was  argued  by   Mr.   Lawrence  and  Mr.  ffaven^  for  the 
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plaintifis  in  error,  and  Mr.  dusking^  (attorney-general,)  for  the 
defendants. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 

This  case  comes  before  the  court  upon  a  writ  of  error  to  the 
sumeme  court  of  the  State  of  Michigan. 

The  facts  in  the  case,  so  far  as  they  are  material  to  the  decision 
of  this  court,  are  as  follows :  — 

Tlie  steamboat  Olobe  was  built  in  the  State  of  Michigan, 
and  by  the  laws  of  that  State  the  persons  who  furnish  materials 
for  her  construction  had  a  lien  upon  her,  and  had  a  right  to 
enforce  their  claims  by  a  proceeding  tn  rem  against  the  vessel. 
Before  these  claims  were  discharged  she  was  removed  to  Cleve- 
land, in  the  State  of  Ohio,  where  she  received  her  machinery 
and  was  fitted  out;  and  for  the  debts  thus  incurred  the  Ohio 
creditors,  like  those  in  Michigan,  had  a  lien  on  the  vessel,  and 
were  authorized  to  proceed  against  her  by  attachment  and 
seizure. 

Afterwards,  when  the  steamboat  was  in  the  port  of  Cleve- 
land, the  Ohio  creditors  obtained  process  against  her,  and  she 
was  seized^  condemned,  and  sold,  according  to  tlie  laws  of  that 
State,  to  satisfy  these  liens.  A  certain  E.  S.  Sterling  became 
the  purchaser  at  this  sale,  and  afterwards  sold  her  to  Maxwell, 
one  of  the  plaintiffs  in  error. 

After  these  proceedings,  tlie  steamboat  returned  to  Michigan, 
and  was  there  seized  by  virtue  of  the  prior  lien  created  by  the 
laws  of  that  State,  as  above  mentioned.  The  party  at  whose 
instance  and  for  whose  benefit  the  proceeding  was  instituted 
under  the  Michigan  lien,  had  filed  his  claim  in  the  previous  pro- 
ceedings in  Ohio,  but  was  permitted  by  the  court  to  withdraw 
it  without  prejudice. 

The  plaintifft  in  error,  who  were  the  owners,  or  had  an 
interest  in  the  steamboat,  appeared  in  the  Michigan  court  to 
defend  her  against  this  claim.  And  the  principal  ground  of 
defence  appears  to  have  been,  that  the  sale  in  Ohio  was  not 
made  subject  to  the  prior  liens  in  Michigan;  that  it  was  an 
absolute  and  unconditional  sale,  made  by  competent  judicial 
authority,  and  vested  the  property  in  the  purchaser,  free  and 
discharged  from  all  previous  liens  and  incumbrances. 

The  record  contains  the  pleadings,  evidence,  and  admissions 
of  the  parties  in  relation  to  these  transactions,  and  the  proceed- 
ings in  the  state  courts.  But  it  is  unnecessary  to  state  them  at 
large,  as  the  above  summary  is  sufficient  to  show  the  matter  in 
controversy  in  the  state  courts,  and  how  the  questions  raised  in 
the  state  courts  were  brought  before  tliera. 

At  the  trial  in  the  circuit  court  of  Michigan,  the  defendants 
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in  error,  who  were  plaintiffs  in  that  court,  prayed  the  court  to 
give  the  following  instructioi^  to  the  jury :  — 

^^  1.  That  if  the  jury  should  find,  from  the  evidence  adduced 
in  this  cause,  that  uie  steamboat  Globe,  mentioned  in  the 
declaration,  has  been  constructed  and  built  in  this  State,  and 
was  used  in  navigating  the  waters  thereof,  and  that  the  debt, 
claim,  or  demand  for  which  she  was  attached  bv  the  plaintiff 
has  been  contracted  in  this  State  by  the  owners,  jointK)wner,  or 
agent  thereof,  on  account  of  supplies  furnished  by  said  plaintiff 
for  the  use  of  said  boat,  or  on  account  of  work  done  or  mate- 
rials furnished  by  said  plaintiffi  in  or  about  the  building,  fitting, 
furnishing,  or  equipping  of  said  boat  in  said  State ;  Uiat  then 
said  plaintiff  acquirea  and  had  a  lien  on  said  boat  for  said  debt, 
claim,  or  demand,  under  and  by  virtue  of  the  law  of  this  State. 

*^  2.  That  if  the  jury  should  be  of  the  opinion,  from  said 
evidence,  that  said  claim  or  demand  of  said  plaintiff  constituted 
a  lien  on  said  boat,  which  had  been  acquired  as  aforesaid,  and 
that  the  contracting  parties  were  then  citizens  of  this  State,  then 
that  such  lien  had  not  been  displaced  or  affected  by  the  legal 
proceedings  resorted  to  in  the  court  of  Ohio,  exemplifications  of 
which  were  introduced  in  evidence  by  the  defendants ;  that  if 
any  title  was  acquired  under  the  same,  or  the  laws  of  Ohio, 
such  title  is  subordinate  to  the  lien  acquired  by  the  plaintiff  in 
this  State,  by  virtue  of  the  laws  thereof ;  that  such  proceedings 
do  not  constitute  a  valid  defence  to  this  action,  and  tliat  said 
boat,  on  coming  within  the  jurisdiction  of  this  court,  was  subject 
to  be  attached  for  said  claim." 

And  the  plaintiffs  in  error  asked  for  the  following  instructions 
on  their  part :  — 

<^1.  That  the  facts  contained  in  the  notice  of  defendants, 
and  which  are  admitted  as  true  by  the  plaintiffs,  constitute  in 
law  a  defence  to  the  plaintiffs'  action.  2.  That  the  sale  under 
the  laws  of  Ohio,  if  fair  and  bond  fide^  constitutes  a  defence  to 
a  purchaser  under  such  laws  to  a  prosecution  by  a  creditor 
under  the  laws  of  this  State,  such  as  the  plaintiffs  in  this  case 
have  shown  themselves  to  be.  8.  That  defendant  Maxwell's 
title  is  good  against  the  lien  or  claim  of  the  plaintiff  Wight  in 
this  cause,  even  if  that  of  Sterling  was  not.  4.  That  the 
filing  of  the  plaintiff's  claim  in  the  Ohio  court  precludes  him 
from  raising  the  objection  that  such  court  had  no  jurisdiction  of 
his  rights  so  as  to  devest  his  lien  by  a  sale  in  that  State.  5. 
That  a  lien  under  the  statutes  of  this  State,  though  valid  in  its 
inception,  cannot  be  enforced  against  a  purchaser  in  good 
faith  under  a  sale  under  the  laws  of  the  State  of  Ohio,  so  given 
in  evidence." 

Wherelipon  the  court  gave  the  instructions  asked  for  by  the 
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defendants  in  error,  and  refused  those  requested  by  the  plain- 
tifls,  who,  thereupon,  excepted  to  tItjBse  opinions,  ana  the  verdict 
and  judgment  in  that  court  being  against  them,  they  removed 
the  case  to  the  supreme  court  of  the  State,  and  assigned  there 
the  following  errors,  for  which  they  prayed  that  the  judgment 
of  the  circuit  court  might  be  reversed :  — 

**  1.  Tlie  court  erred  in  charging  the  jury,  as  requested  by 
the  plaintiffi  below,  and  upon  the  points  and  to  the  effect  stated 
more  fully  in  the  bill  of  exceptions  filed  herein,  and  to  which 
reference  is  hereby  had. 

^^  2.  The  court  erred  in  refusing  to  charge  the  iury  as 
requested  by  the  defendants  below,  upon  the  points  and  to  the 
effect  stated  in  the  bill  of  exceptions  filed  herein,  and  to  which, 
for  fuller  particularity,  reference  is  hereby  had. 

^*  8.  The  charge  of  tlie  court,  tiie  verdict  of  the  jury,  and  the 
judgment  below,  are  each  agsinst  and  in  conflict  with  the  con- 
stitution and  laws  of  the  United  States,  and  therefore  erroneous. 

**  4.  By  the  record  aforesaid,  it  appears  that  the  judgment 
was  given  against  the  plaintiffi  in  error,  whereas,  by  the  kw  of 
the  land,  the  said  judgment  should  have  been  in  favor  of  the 
plaintifis  in  error,  and  against  the  defendants  in  error." 

But  the  supreme  court,  it  appears,  concurred  in  opinion  with 
the  circuit  court,  and  affirmed  its  judgment ;  and  the  plaintifEs 
in  error  have  now  brought  the  case  before  this  court  by  writ  of 
error,  and  have  assigned  here  the  following  errors :  — 

^  1.  By  the  recoil  aforesaid  it  appears  that  judgment  was 
given  against  the  plaintiff  in  error ;  whereas,  bv  the  law  of  the 
land,  and  under  the  evidence  appearing  in  the  bill  of  exceptions, 
the  judgment  should  have  been  rendered  in  favor  of  the  plain- 
tiff in  error. 

^*  2.  There  was  drawn  in  question  in  this  suit,  as  appears  by 
the  said  record,  a  statute  of  the  United  States ;  and  the  decision 
and  judgment  of  the  said  supreme  court  of  Uie  State  of  Michi- 
gan was  against  the  validity  of  such  statute. 

<*  8.  The  said  supreme  court  of  the  State  of  Michigan  erred 
in  deciding  tiiat  the  said  proceedings,  judgment,  and  sale  had  in 
the  State  of  Ohio  was  not  a  bar  to  the  claim  prosecuted  in  this 
suit. 

*^  4.  The  said  supreme  court  erred,  in  that  it  did  not  give 
to  the  said  records  of  judicial  proceedings  and  sale  of  the  steam- 
boat Olobe,  had  in  tiie  State  of  Ohio,  the  same  faith  and  credit 
as  they  have  by  law  in  the  said  State  of  Ohio.'' 

Upon  these  proceedings,  as  they  appear  in  the  record  before 
us,  the  first  question  to  be  considered  is,  whether  any  point 
appears  to  have  been  decided  in  the  supreme  court  of  tiie  State, 
wUch  will  authorize  this  court  to  affirm  or  revense  its  judgment, 
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under  the  25th  section  of  the  act  of  congress  of  1789.  The 
error  alleged  here  is,  that  it  did  not  give  to  the  records  of 
the  judicial  proceedings  and  sale  of  the  steamboat,  had  in  Ohio, 
the  same  faith  and  credit  that  they  have  by  law  in  that  State. 
But  to  bring  that  question  for  decision  in  this  court,  it  is  not 
sufficient  to  raise  the  objection  here,  and  to  show  that  it  was 
involved  in  the  controversy  in  the  state  court,  and  might,  and 
ought,  to  have  been  considered  by  it  when  making  its  decision. 
It  must  appear  on  the  face  of  the  record  that  it  was  in  fact 
raised ;  that  the  judicial  mind  of  the  court  was  exercised  upon 
it ;  and  their  decision  against  the  right  claimed  under  it. 

It  is  true,  that  in  some  of  the  earlier  cases,  when  writs  of 
error  to  state  courts  were  comparatively  new  in  this  court,  a 
broader  and  more  comprehensive  rule  was  sometimes  recog- 
nized. And  in  the  case  of  Miller  v.  Nicholls,  4  Wheat.  811,  it 
was  said  to  be  sufficient,  to  give  jurisdiction,  that  an  act  of 
congress  was  applicable  to  the  case.  But  experience  showed 
that  this  rule  was  npt  a  safe  one ;  and  that  it  might  sometimes 
happen,  that  although  in  one  view  of  the  subject  an  act  of  con- 
gress or  a  clause  oi  the  constitution  might  be  applicable  to  a 
case,  yet  the  state  court,  upon  a  different  view  of  the  case, 
might  have  decided  upon  principles  of  state  law  altogether 
independent  of  any  provision  in  the  constitution  or  laws  of  the 
United  States,  and  in  no  wise  in  conflict  with  either.  And  if 
this  court  reversed  the  judgment,  upon  the  assumption  that  a 
right  claimed  under  the  constitution  or  laws  of  the  United 
States,  and  to  which  the  party  was  entitled,  had  been  denied  to 
him,  the  reversal  would  sometimes  be  for  a  supposed  error  wiiich 
the  state  court  had  not  committed,  and  upon  a  point  which  the 
state  court  had  not  decided.  Other  cases  might  be  referred  to, 
in  which  expressions  are  used  in  the  opinion  of  the  court  that 
might  seem  in  some  measure  to  sanction  the  doctrine  in  Miller 
V.  Nicholls ;  but  the  general  current  of  the  decisions,  from  the 
earliest  period  of  the  court,  will  be  found  to  maintain  the  rule 
which  we  have  hereinbefore  stated.  And  as  this  want  of  har- 
mony in  the  decisions  and  language  of  the  court  was  calculated 
to  mislead  and  embarrass  counsel  in  the  prosecution  of  writs  of 
error  to  state  courts,  this  court,  at  the  January  term  of  1836, 
when  the  subject  was  again  brought  before  it,  in  the  case  of 
Crowell  V.  Randall,  10  ret.  368,  determined  to  give  the  subject 
a  careful  and  deliberate  examination,  in  order  to  remove  any 
doubts  which  might  have  arisen  from  previous  decisions.  Ac- 
cordingly, all  of  the  preceding  cases  are  reviewed  and  com- 
mented on  in  the  opinion  delivered  by  the  court  in  that  case, 
and  the  doctrine  clearly  announced,  that,  in  order  to  give  juris- 
diction to  thi{>  court,  it  must  appear  by  the  record  that  one  of 
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the  questions  stated  in  the  25tii  section  of  the  act  of  1789 
did  arise,  and  was  decided  in  the  state  court ;  and  that  it  was 
not  sufficient  that  it  might  have  arisen  or  been  applicable, — it 
must  appear  that  it  did  arise  and  was  applied.  This  ride  has 
been  uniformly  adhered  to  since  the  decision  of  that  case.  We 
think  it  the  true  one,  and  the  only  one,  consistent  with  the 
spirit  and  language  of  the  section  referred  to,  which  so  care- 
fully and  plainly  limits  the  authority  which  it  confers  upon  this 
court  over  the  judgments  of  state  tribunals. 

Applying  this  principle  to  the  case  before  us,  the  writ  of  error 
cannot  be  maintained.  The  questions  raised  and  decided  in  the 
state  circuit  court,  point  altogether  for  their  solution  to  the  laws 
of  the  State,  and  make  no  reference  whatever  to  the  constitution 
or  lHws  of  the  United  States.  Undoubtedly,  this  did  not  pre- 
clude the  plaintifb  in  error  from  raising  the  point  in  the  supreme 
court  of  the  State,  if  it  was  involved  in  the  case  as  presented  to 
that  court.  And  whether  a  writ  of  error  from  this  court  will  lie 
or  not,  depends  upon  the  questions  raised /md  decided  in  that 
court  But  neither  of  the  questions  made  there  by  the  errors 
assigned  refer  in  any  manner  to  the  constitution  or  laws  of  the 
United  States,  except  the  third,  and  the  language  of  that  is  too 
general  and  indefinite  to  come  within  the  provisions  of  the  act 
of  congress,  or  the  decisions  of  this  court.  It  alleges  that  the 
charge  of  the  court  was  against,  and  in  conflict  with,  the  consti- 
tution and  laws  of  the  United  States.  But  what  right  did  he 
claim  under  the  constitution  of  the  United  States  which  was 
denied  him  by  the  state  court?  Under  what  clause  of  the  con- 
stitution did  he  make  his  claim?  And  what  right  did  he  claim 
under  an  act  of  congress?  And  under  what  act,  in  the  wide 
range  of  our  statutes,  did  he  claim  it?  The  record  does  not 
show,  —  nor  can  this  court  undertake  to  determine  that  the  ques- 
tion as  to  the  faith  and  credit  due  to  the  record  and  judicial 
proceedings  in  Ohio  was  made  or  determined  in  the  state 
court,  or  that  that  court  ever  gave  any  opinion  on  the  question. 
For  aught  that  appears  in  the  record,  some  other  clause  in  the 
constitution,  or  some  law  of  congress  may  have  been  relied  on, 
and  tlie  mind  of  the  court  never  called  to  the  clause  of  the  con- 
stitution now  assigned  as  error  in  this  court. 

This  case  cannot  be  distinguished  from  the  case  of  Lawler  v. 
Walker  and  others,  14  How.  149.  In  that  case  the  state  court 
certified  that  there  was  drawn  in  question  the  validity  of  statutes 
of  the  State  of  Ohio,  &o.j  without  saying  what  statutes.  And 
in  the  opinion  of  this  court  dismissing  the  case  for  want  of 
jurisdiction,  they  say :  ^^  The  statutes  complained  of  in  this  case 
should  have  been  stated ;  without  that,  the  court  cannot  apply 
them  to  the  subject-matter  of  ligitation  to  determine  whether  or 
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not  they  violatBd  the  constitution  of  the  United  States."  So 
in  the  case  before  us,  the  clause  in  the  constitution  and  the  law 
of  congress  should  hare  been  specified  by  the  plaintiffi  in  error 
in  the  state  court,  in  order  that  this  court  might  see  what  was 
tlie  right  claimed  by  them,  and  whether  it  was  denied  to  them 
by  the  decision  of  the  state  court. 

Upon  these  grounds  we  think  this  writ  of  error  cannot  be 
maintained,  and  therefore  dismiss  it  for  want  of  jurisdiction. 


Matthew  Watson,  Plaintiff  in  Erbob,  v.  Coun  S. 

Tabplet. 

The  regularity  and  l^ialitr  of  the  proceedings  which  take  place  as  to  protest  and 
notice  upon  a  dishonored  bill  of  exchange,  is  a  question  of  law  for  the  court  to 
decide,  and  not  a  question  to  be  left  to  the  jury. 

By  the  general  mles  of  commercial  law,  the  payee  or  indorsee  of  a  bill,  upon  its 
presentment  and  upon  refusal  by  the  drawee  to  accept,  has  the  rierht  to  immediate 
recourse  against  the  drawer.  He  is  not  bound  to  wait  to  see  ^vhcuier  or  not  the  biU 
will  be  paid  at  maturity. 

A  statute  of  a  State,  which  forbids  a  suit  from  being  brought  in  such  a  case  until  after 
the  maturity  of  the  bill,  can  have  no  effect  upon  suits  brought  in  the  courts  of  the 
United  States.  So  also,  if  the  statute  seeks  to  make  the  right  of  recovery  in  a  suit 
brought  in  case  of  non-acceptance,  dependent  upon  proof  of  subsequent  present- 
ment, protest,  and  notice  for  non-payment. 

The  decisions  of  this  court  upon  these  points,  examined. 

This  case  came  up,  by  writ  of  error,  from  the  circuit  court  of 
the  United  States  for  the  southern  district  of  Mississippi. 
The  facts  are  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Badger y  for  the  plaintiff  in  error,  no  y 
counsel  appearing  for  the  defendant.  /, 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

On  the  29th  April,  1850,  the  plaintiff  in  error,  a  citizen  oC:f 
Tennessee,  brought  this  action  of  assumpsit  against  the  defend-.^ 
ant,  a  citizen  of  Mississippi,  in  the  circuit  court  of  the  United;^ 
States  for  the  southern  district  of  Mississippi,  upon  a  bill  of 
exchange,  dated  4th  April,  1850,  drawn  by  the  defendant  upon 
Messrs.  McKee>  Bulkely,  and  Co.,  of  New  Orleans,  Louisiana,  for 
$2,327.49,  payable  twelve  months  after  date,  in  favor  of  James 
Bankhead,  and  by  him  indorsed  to  the  plaintiff,  and  declared  in 
two  counts,  —  one  on  the  non-acceptance  and  the  other  on  the 
non-payment  of  the  said  bill.    Pr.  Rec,  p.  4.    The  defendant 
pleaded  ''  non  tissumpsUy"  and  on  this  plea  issue  was  joined, 
(page  :si.x,)  and  the  action  tried  on  the  11th  of  January,  1855, 
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when  a  verdict  was  found  for  the  defendant.  On  the  trial,  a 
bill  of  exceptions  was  taken  by  the  plaintiff  in  error,  from  which 
it  appears  that  the  plaintiff  read  in  evidence  the  bill  of  exchange, 
and  proved  the  presentment  thereof  to  the  drawers,  at  their 
office  in  New  Orleans,  for  acceptance  on  the  27tli  of  April,  1850, 
the  due  protest  thereof  for  non*acceptance,  and  a  notification  of 
its  dishonor  given  the  same  day  by  letter  addressed  to  the  defend- 
ant  at  his  residence  in  Mississippi.  See  Notarid  Protest  and 
DcTOsitions,  17-22.. 

The  plaintiff  also  proved  the  presentment  of  the  said  bill  for 
payment  on  the  7th  April,  1851,  the  refusal  of  payment,  the  due 
protest  thereof,  and  notice  to  the  defendant,  oee  Notarial  Pro- 
test and  Depositions  of  H.  B.  Genas,  A.  Commandeur,  and 
Charles  P.  Barry,  7-16. 

The  defendant  then  ofibred  to  read  in  evidence  a  certificate, 
set  out  on  the  28d  page  of  the  Record  ;  and  which  being  read, 
after  objection  taken  hereto  by  the  plaintiff,  the  judge  instructed 
the  jury.    Record,  28. 

*^  That  the  plaintiff  was  not  entitled  to  recover  on  the  count 
in  the  declaration  on  the  protest  of  the  bill  for  non-acceptance, 
unless  due  and  regular  notice  was  proved  of  tlie  protest  of  the 
bill  for  non-payment,  though  the  jury  might  be  satbfied  from  the 
proof,  that  the  bill  had  been  regularly  protested  for  non-accept- 
ance, and  due  notice  thereof  given  to  the  defendant ;  that  to 
entitle  the  plaintiff  to  recover,  notwithstanding  the  proof  of 
protest  for  non-acceptance  and  due  notice  thereof,  the  plaintiff 
must  prove  protest  for  non-payment  and  due  notice  thereof,  to 
the  defendant ;  and  that  the  jury  were  tlie  judges  of  the  testi- 
mony, and  could  give  to  tlie  witnesses  such  credit  as  they 
thouffht  them  entitled  to,  looking  to  all  the  circumstances  of  the 
case." 

The  material  questions  involved  in  this  case  are  comprised 
within  a  comparatively  narrow  compass,  and  present  tliemselves 
prominently  out  upon  the  face  of  the  record.  On  each  of  the 
questions  thus  deemed  material,  we  tiiink  that  the  circuit  court 
has  erred. 

Upon  the  relevancy  or  effect  of  tlie  certificate  of  H.  B.  Cenas, 
under  date  of  the  7th  of  April,  1851,  and  which  was  under  an 
exception  by  the  plaintiff  permitted  to  be  read  in  evidence  with 
the  view  of  impairing  the  previous  statement  of  this  witness 
as  to  the  regularity  of  his  proceedings  upon  the  dishonor  of 
tiie  bill,  we  do  not  think  it  necessary  to  express  an  opinion.  Oar 
views  of  the  law  of  this  case  as  applicable  to  the  instruction 
given  by  the  circuit  court,  are  in  no  degree  affected  by  the  char- 
acter 01  the  statements  in  that  certificate. 

We  think  that  the  instruction  of  the  «:uiirt  was  erroneous  in 
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committing  it  to  the  jury  to  determine  whether  the  proceedings 
as  to  protest  and  notice  upon  the  dishonor  of  the  bill  for  non- 
payment were  regular  and  legal.  This  is  a  matter  which  must, 
upon  the  facts  given  in  evidence,  be  determined  by  the  court  as 
a  question  of  law,  and  which  cannot  be  regularly  submitted  to 
the  jury.  Such  is  the  doctrine  uniformly  ruled  by  this  court ; 
we  mention  the  cases  of  the  Bank  of  Columbia  v.  Lawrence, 
1  Pet.  678 ;  Dickins  v.  Beale,  10  lb.  672 ;  Rhett  v.  Poe,  2  How. 
467 ;  Camden  v.  Doremus  et  al.  8  lb.  616 ;  Harris  v.  Robinson, 
4  lb.  886 ;  Lambert  v.  Ghiselin,  9  lb.  662.  To  the  same  point 
might  be  cited  the  several  English  decisions  referred  to  in  the 
case  of  Rhett  v.  Poe,  already  mentioned. 

We  also  hold  to  be  erroneous  the  instruction  of  tlie  court 
declaring  that  after  presentment  of  the  bill  for  acceptance,  and 
after  regular  protest  and  notice  for  non-acceptance,  an  action 
could  not  be  maintained  by  the  payee  or  indorsee  until  after  the 
maturity  of  the  bill,  and  then  only  upon  proof  of  demand  for 
payment,  and  of  a  regular  protest  and  notice  founded  upon  the 
refusal  to  pay. 

It  is  a  rule  of  commercial  law,  too  familiarly  known  to  require 
the  citation  of  authorities,  or  to  admit  of  question,  that  the 
payee  or  indorsee  of  a  bill  upon  its  presentment  and  upon 
refusal  by  tlie  drawee  to  accept,  has  the  right  to  immediate 
recourse  against  the  drawer.  Upon  no  principle  of  reason  or 
justice  can  he  be  required  to  await  the  maturity  of  the  bill,  by 
the  dishonor  of  which  he  has  been  assured  that  it  will  not  be 

Said,  and  with  which  the  drawee  has  disclaimed  all  connection, 
ustice  to  the  drawer,  with  the  view  of  enabling  him  to  guard 
himself  from  injury,  imposes  upon  the  holder  the  obligation  of 
protest  and  notice  upon  non-acceptance;  but  beyond  this,  he 
sustains  no  connection  with  the  drawee  of  the  bill,  and  is  under 
no  obligation  afterwards  to  present  the  latter  for  payment ;  of 
course,  he  cannot  be  rightfully  held  to  protest  and  notice  for 
non-payment. 

In  the  several  compilations  of  the  law  of  bills  and  notes  by 
Eyd,  Bayley,  Ohitty,  Byles,  and  Story,  are  collected  the  decisions 
by  which  this  doctrine  has  been  settled. 

It  has  been  suggested  that  the  instruction  by  the  judge  at 
circuit,  may  have  been  founded  upon  a  provision  in  a  statute  of 
the  State  of  Mississippi  of  1886,  contained  in  a  collection  of  the 
laws  of  that  state  by  Howard  and  Hutchinson,  pp.  876,  876, 
§  18,  by  which,  amongst  other  enactments,  it  is  declared  that  ^'  no 
action  or  suit  shall  be  sustained  or  commenced  on  any  bill  of 
exchange,  until  aftier  the  maturity  thereof"  ;  and  this  prohibition 
or  postponement  of  the  right  of  action  it  is  thought  may  have 
been  interpreted  by  the  judge  as  requiring  after  presentment  for 
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acceptance,  and,  after  protest  and  notice  upon  non-acceptance,  a 
like  presentment  and  demand  for  payment  upon  the  maturity 
of  the  bill ;  and  upon  refusal  to  pay,  a  like  protest  and  notice  in 
order  to  authorize  a  recovery. 

The  answer  to  the  above  suggestion  is  this :  that  if  such  be  a 
just  interpretation  of  the  statute  of  Mississippi,  that  interpreta- 
tion, and  the  consequences  deducible  therefrom,  wb  must  regard 
as  wholly  inadmissible. 

Whilst  it  will  not  be  denied,  that  the  laws  of  the  several 
States  are  of  binding  authority  upon  their  domestic  tribunals, 
and  upon  persons  and  property  within  their  appropriate  juris- 
diction, it  IS  equally  clear  that  those  laws  cannot  affect,  either 
by  enlargement  or  diminution,  the  jurisdiction  of  the  courts  of 
the  United  States  as  vested  and  prescribed  by  the  constitution 
and  laws  of  the  United  States,  nor  destroy  or  control  the  rights 
of  parties  litigant  to  whom  the  right  of  resort  to  these  courts 
has  been  secured  by  the  laws  and  constitution.  This  is  a  position 
which  has  been  frequentlv  affirmed  by  this  court,  and  would 
seem  to  compel  the  general  assent  upon  its  simple  enunciation. 

In  the  case  of  Swift  v.  Tyson,  16  Pet.  1,  this  court  in  giving 
a  construction  to  the  84ih  section  of  the  judiciary  act,  which 
declares  **  that  the  laws  of  the  several  States,  except  where  the 
constitution,  treaties,  or  statutes  of  the  United  States  shall 
otherwise  require  or  provide,  shall  be  regarded  as  rules  of 
decision  in  trials  at  common  law  in  the  courts  of  the  United 
States,  in  cases  where  they  apply,''  has  said :  ^*  It  never  has  been 
supposed  by  us,  that  this  section  did  apply,  or  was  intended  to 
appiy,  to  questions  of  a  more  general  nature,  not  at  all  depend- 
ent upon  local  statutes  or  local  usages  of  a  fixed  and  permanent 
operation ;  as,  for  example,  to  the  construction  of  orainary  con- 
tracts or  other  written  instruments,  and  especidly  to  questions 
of  general  commercial  law,  where  the  state  tribunals  are  called 
upon  to  perform  the  like  functions  as  ourselves;  that  is,  to 
ascertain  upon  general  reasoning  and  legal  analogies,  what  is 
the  true  exposition  of  the  contract,  or  what  is  the  just  rule  fur- 
nished by  the  principles  of  commercial  law  to  govern  the  case." 
Again,  in  the  same  case  it  is  said  by  this  court:  ^^The  law 
respecting  negotiable  instruments  may  be  truly  declared,  in  the 
language  of  Cicero,  adopted  by  Lord  Mansfield  in  Luke  v.  Lyde, 
2  Burr,  888,  887,  to  be  in  a  great  measure  not  the  law  of  a 
sinde  country  only,  but  of  the  commercial  world." 

Li  the  cases  of  Eearr  v.  The  Farmera  and  Merchants  of 
Memphis,  16  Pet.  89,  and  of  Dromgoole  v.  The  Farmer's  Bank, 
2  How.  241,  it  was  ruled  by  this  court,  that  the  courts  of  the 
United  States  themselves,  can  have  no  authority  to  adopt  any 
provisions  of  state  laws  which  are  repugnant  to  or  incompatible 
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with  the  positive  enactments  of  congress,  upon  the  jurisdiction 
or  practice,  or  proceedings  of  such  courts. 

The  general  commercial  law  being  circumscribed  within  no 
local  limits,  nor  committed  for  its  administration  to  any  peculiar 
jurisdiction,  and  the  constitution  and  laws  of  the  Unitea  States 
having  conferred  upon  the  citizens  of  the  several  States,  and 
upon  aliens,  the  power  or  privilege  of  litigating  and  enforcing 
their  rights  acquired  under  and  defined  by  that  general  commer- 
cial law,  before  the  judicial  tribunals  of  the  United  States,  it 
must  follow  by  regular  consequence,  that  any  state  law  or 
regulation,  the  effect  of  which  would  be  to  impair  the  rights 
thus  secured,  or  to  devest  the  federal  courts  of  cognizance 
thereof,  in  their  fullest  acceptation  under  the  commercial  law, 
must  be  nugatory  and  unavailing.  The  statute  of  Mississippi, 
so  far  as  it  may  be  understood  to  deny,  or  in  any  degree  to 
impair  the  right  of  a  non-resident  holder  of  a  bill  of  exchange, 
immediately  after  presentment  to,  and  refusal  to  accept  by  the 
drawee,  and  after  protest  and  notice,  to  resort  forthwith  to  the 
courts  of  the  United  States  by  suit  upon  such  bill,  must  be 
regarded  as  wholly  without  authority  and  inoperative.  The 
same  want  of  authority  may  be  affirmed  of  a  provision  in  the 
statute  which  would  seek  to  render  the  right  of  recovery  by  the 
holder,  after  regular  presentment  and  protest,  and  notice  for  non- 
acceptance,  dependent  upon  proof  of  subsequent  presentment, 
protest,  and  notice  for  non-payment. 

A  requisition  like  this  would  be  a  violation  of  the  general 
commercial  law,  which  a  State  would  have  no  power  to  impose, 
and  which  the  courts  of  the  United  States  would  be  bound  to 
disregard. 

We  think  that  the  instruction  given  by  the  circuit  court  in  this 
case  was  erroneous ;  that  its  decision  should  be,  as  it  is  hereby 
reversed ;  and  the  cause  is  remanded  to  the  circuit  court,  to  be 
proceeded  in  upon  a  venire  de  novOy  in  conformity  with  the 
principles  above  ruled. 


William   Staibs  and  Another,  Plaintiffs,  v.  Chables   H. 

Peaslee. 

The  Uriff  act  of  March  3, 1851,  (9  Stats,  at  Large,  689  J  repealed  so  mach  of  the  former 

laws  as  provided  that  merchandise,  when  imported  from  a  conntr}'  other  than  that 

of  production  or  manafactare,  should  be  appraised  at  rhe  market  valne  of  similar 

articles  at  the  principal  marlcets  of  the  country  of  production  or  manufacture,  at  thft 

period  of  the  exportation  to  the  United  States. 

44  • 
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It  mact  be  ftppndted  according  to  tiie  Talne  of  the  goods  in  tbe  principal  maikete  of 
the  000007  from  which  they  ere  exported. 

Therefore  cutch,  which  ii  a  product  of  die  East  Indies  only,  and  the  great  mariEOt  for 
which,  there,  is  Oaleatta,  most  be  appraised,  not  aocordinr  to  its  Taloe  there,  bat 
at  London  and  livernool,  whidi  are  the  prindoal  ma&ets  of  Great  Britsin, 
exclosive  of  India;  and  not  at  Halifax,  from  whicn  place  it  was  broaght  into  the 
United  Sutes. 

The  word  "conntij/'  mentioned  aboTe,  embraces  all  the  possessions  of  a  foreign 
state,  however  widely  separated,  which  are  subject  to  the  same  supreme  ezecnciva 
and  legislatiTe  oontroL 

It  is  for  the  merchant  appraisers  to  decide  what  marliets  in  these  dominions  are  the 
principal  ones  for  the  giKids  in  question,  and  their  decision  is  final. 

The  penal  duty  of  twenty  per  centum  exacted  by  the  8th  section  of  the  tariflT  act  of 
July  30, 1846,  (9  Stats,  at  Large,  4S,)  is  properly  levied  upon  voods  entered  at  their 
faiToiee  Talne,  if  it  is  found  to  be  ten  per  cent  below  the  dutiable  Talne,  as  well  as 
those  goods  where  the  importer  makes  an  addition  to  the  iuToice  Talne. 

Hie  case  of  Bartlett  v.  Kane,  18  How.  S6S,  commented  upon. 

This  case  came  up,  on  a  certificate  of  diyision  iu  opinioa 
between  the  judges  of  the  circuit  court  of  the  United  States  for 
the  district  of  Massachusetts. 

The  facts  are  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Oriswold^  for  tlie  plaintifisy  and  Mr. 
OiUetj  for  the  defendant. 

Mr.  ChrisiooUrs  first  and  fourth  points  were  as  follows :  — 

1,  The  tariff  act  of  March  8,  1861,  did  not  repeal  so  much 
of  former  laws  as  proTided  that  merchandise,  when  imported 
from  a  country  other  than  that  of  production  or  manufacture, 
should  be  appraised  at  the  market  value  of  similar  articles  at  the 
principal  markets  of  the  country  of  production  or  manufacture, 
at  the  period  of  the  exportation  to  the  United  States.  But  that 
the  provision  in  the  16th  section  of  tlie  tariff  act  of  1842  is  still 
in  force.  Act  Aug.  80,  1842,  c.  270,  §  16,  6  Stats,  at  Large, 
564 ;  Act  March  8, 1851,  c.  88,  ^  Ij  9  lb.  629 ;  Act  July  SO, 
1846,  c.  74,  §  8,  9  lb.  48. 

a)  Because  congress  in  passing  the  tariff  act  of  March  8, 

'  did  not  intend  to  repeal  or  modify  the  proviso  in  the  16th 
section  of  the  tariff  act  of  August  80, 1842.  But  only  so  much 
of  tlie  main  body  of  the  section  as  provided  that  merchandise, 
when  imported  from  the  country  of  production  or  manufacture, 
should  be  liable  to  duty  on  the  appraised  value  at  the  time  when 
purchased. 

And  the  intention,  if  it  can  be  ascertained,  must  govern  in 
the  interpretation  of  these  statutes.  Greely  v.  Thompson  et  aL 
10  How.  225 ;  Norcross  v.  Oreely,  1  Curtis,  116 ;  Barnard  et 
al.  V.  Morton,  lb.  409. 

(6)  Because  the  act  of  March  8,  1851,  was  passed  in  con- 
sequence of  the  decision  by  this  court  in  the  case  of  Greely  v. 
Thompson  et  al.  10  How.  225,  and  Maxwell  t;.  Griswold, 
lb.  242,  to  the  eflect  that  by  the  16th  section  of  tiie  tariff  act  of 


(a)l 
1851,  di( 
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August  80, 1842,  merchandise,  when  imported  from  the  countrj 
of  production  or  manufacture,  was  liable  to  duty  on  the 
appraised  value  thereof  at  the  time  when  purchased,  and  not  at 
the  period  of  the  exportation,  as  had  been  claimed  by  the 
secretary  of  the  treasury. 

And  the  intention  of  congress  was  simply  to  change  the  time 
with  reference  to  which  the  value  shotild  be  appraised,  from  tlie 
time  when  purchased,  to  the  period  of  the  ezpoi*tation.  Greely  v. 
Thompson  et  al.  10  How.  225 ;  Maxwell  v.  Griswold  et  al.  10 
lb.  242 ;  Norcross  v.  Greely,  1  Curtis,  116 ;  Barnard  et  al.  v. 
Morton,  lb.  409  ;  1  Kent's  Com.  462 ;  Act  March  3, 1851,  c.  88, 
§  1,  9  Stats,  at  Large,  629 ;  Act  July  80, 1846,  c.  74,  §  8,  9  lb. 
48 ;  Act  Aug.  30, 1842,  c.  270,  §  16,  5  lb.  564 ;  Act  March  1, 
1828,  c.  21,  §  5,  8  lb.  788  ;  Act  May  19, 1828,  c.  55,  §§  8, 9, 4  lb. 
274  ;  Act  July  14, 1832,  c.  227,  §  7,  4  lb.  592. 

(c)  Because  sect.  1  of  the  tariff  act  of  March  3,  1851,  is 
not  repugnant  to,  or  inconsistent  with,  tlie  proviso  in  the  16th 
section  of  the  tariff  act  of  August  30,  1842,  but  is  cumulative, 
and  should  be  construed  with  it,  in  pari  materia.  United  States 
V.  Sixty-seven  Packages  of  Dry  Goods,  17  How.  98 ;  Wood 
V.  United  States,  16  Pet.  364 ;  United  States  v.  Freeman,  8 
How.  564 ;  Daviess  et  al.  v,  Fairbairn  et  al.  lb.  646 ;  Morlot  v. 
Lawrence,  1  Blatch,  612  ;  Saving  Institution  v.  Makin,  28  Maine, 
860. 

4.  If  the  court  shall  hold  that  the  appraisements  of  the 
ctttch*  were  legally  made,  still  the  additional  duty  of  twenty  per 
centum  under  the  8th  section  of  the  act  of  1846  was  wrongfully 
exacted  by  the  defendant. 

(a)  Because  the  additional  duty  provided  by  the  8th  section 
of  the  act  of  1846  applies  only  in  cases  where  the  importer  or 
consignee,  on  entry  of  merchandise,  has  voluntarily  added  to  the 
invoice  value.  Act  1846,  c.  74,  §  8,  9  Stats,  at  Large,  48 ; 
Kreisler  v.  Morton,  1  Curtis,  415. 

(6)  Because  the  17th  section  of  the  act  of  1842  is  still  in 
force,  and  this  imposes  on  merchandise  which  has  been  procured 
by  purchase,  an  additional  duty  of  fifty  per  cent  of  the  duty 
prescribed  by  law,  in  case  the  appraised  value  thereof  exceeds 
by  ten  per  cent,  or  more,  the  invoice  value ;  and  tliis  section 
embraces  and  applies  to  all  cases  of  purchased  goods,  where  the 
owner,  importer,  or  consignee  has  not,  on  entry  thereof,  volun- 
tarily added  to  the  invoice  value.  Kreisler  v.  Morton,  1  Curtis, 
415  ;  Act  1846,  §  8,  9  Stats,  at  Large,  48. 

(c)  Because  the  8th  section  of  the  act  of  1846  secures  to 
owners,  importers,  and  consignees  of  imports  which  have  been 
actually  purchased,  the  rigiit  ot  making  such  additions  to  the 
invoices  on  entry  thereof,  as  shall,  in  their  opinion,  raise  the 
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8ame  to  the  true  market  value  of  such  imports  in  the  principal 
markets,  &c.,  Ac,  —  (a  privilege  not  enjoyed  under  the  17th  sec- 
tion of  the  act  of  1842  ;)  —  and  it  also  provides  that  if  the  owner, 
importer,  or  consignee,  having  availed  himself  of  this  privilege, 
fails  to  make  a  sufficient  addition  to  his  invoice,  he  shall  pay  an 
additional  duty  of  twenty  per  cent  on  the  appraised  value,  —  a 
severer  penalty  than  is  inflicted  by  the  17th  section  of  the  act 
of  1842. 

(d)  Because  the  additional  duty  provided  by  the  17th  section 
of  the  act  of  1842  is  not  inconsistent  with,  or  repugnant  to,  that 
in  the  8th  section  of  the  act  of  1846  ;  because  the  latter  is  only 
applicable  to  cases  of  declarations  of  increased  values  voluntarily 
made  by  the  owner,  consignee,  or  agent  on  entry. 

(e)  Because  the  basis  of  appraisement  by  the  two  sections  are 
entirely  different. 

By  the  17th  section  of  the  act  of  1842,  if  the  appraised  value 
exceed  by  ten  per  cent  or  more,  the  invoice  value,  then  fifty  per 
cent  of  the  duty  prescribed  by  law  is  to  be  added  ;  while  by  the 
8th  section  of  the  act  of  1846,  if  the  appraised  value  exceed  by 
ten  per  cent  or  more,  the  value  declared  in  the  entry,  then  an 
additional  duty  of  twenty  per  cent  on  the  appraised  value  shall 
be  assessed. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 

This  case  comes  before  the  court  upon  a  certificate  of  division 
in  opinion  between  the  judges  of  the  circuit  court  of  tiie  United 
States  for  the  district  of  Massachusetts. 

It  is  an  action  for  money  had  and  received,  brought  by  the 
plaintiffs,  who  are  merchants,  resident  and  doing  business  at 
Halifax,  Nova  Scotia,  to  recover  of  the  defendant,  the  collector 
of  customs  for  the  port  of  Boston,  money  alleged  to  have  been 
illegally  exacted  on  payment  of  duties  on  fifty  bags  of  cutch, 
shipped  by  the  plaintiffs  at  Halifax,  consigned  to  Messrs.  Clark, 
Jones,  and  Co.,  of  Boston. 

The  invoice  was  dated  at  Halifax,  November  10, 1858,  and  the 
cutch  was  entered  at  the  custom-house,  Boston,  on  the  16th  of 
the  same  month,  at  the  invoice  value. 

The  value  of  the  cutch,  as  appraised  by  the  United  States 
appraisers,  exceeded  by  ten  per  centum  the  invoice  value ;  and 
the  plaintiff  appealed,  and  a  reappraisement  was  had  by  two 
merchant's  appraisers,  and  their  appraisement  also  exceeded  by 
ten  per  centum  the  invoice  value ;  whereupon  the  defendant 
assessed  a  duty  of  ten  per  centum  ad  valorem  on  the  appraised 
value,  and  also  an  additional  duty  or  penalty  of  twenty  per 
centum  on  the  same  value,  under  the  8th  section  of  the  tariff  act 
of  July  30,  1846. 
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It  was  proved  that  the  cutch  was  the  product  of  the  East  Indies 
only,  and  that  Calcutta  was  the  great  market  of  the  country  of 
production.  And  it  appeared  on  the  trial  that  this  fact  was 
known  to  the  appraisers  when  the  appraisement  was  made.  It 
was  also  proved  that  London  and  Liverpool  were  the  principal 
markets  of  Great  Britain,  exclusive  of  India,  for  said  article ; 
and,  so  far  as  appeared  at  the  trial,  this  cargo  was  the  only  one 
known  to  have  been  sold  in,  or  exported  from,  Halifax. 

It  was  also  proved  that  the  appraisers  appraised  the  cutch  at 
its  market  value  in  London  and  Liverpool,  and  not  at  Halifax 
or  Calcutta,  at  the  period  of  its  expoii^tion  from  the  port  of 
Halifax  to  the  United  States. 

The  case  coming  on  to  be  tried,  it  occurred  as  a  question :  — 

1.  Whether  the  tariff  act  of  March  8, 1851,  repealed  so  much 
of  all  former  laws  as  provided  that  merchandise,  when  imported 
from  a  country  other  than  that  of  production  or  manufacture, 
should  be  appraised  at  the  market  value  of  similar  articles  at  the 
principal  markets  of  the  country  of  production  or  manufacture, 
at  the  period  of  the  exportation  to  the  United  States. 

On  which  question  the  opinions  of  the  judges  were  opposed. 

2.  Whether  in  estimating  the  dutiable  value  of  the  cutch,  the 
appraisers  should  have  taken  the  value  at  the  market  of  Cal- 
cutta, or  London  and  Liverpool,  or  Halifax,  at  the  period  of  the 
exportation  from  Halifax. 

On  which  question  the  opinions  of  the  judges  were  also  op- 
posed. 

8.  Whether  if  the  appraisements  were  legally  made,  the 
additional  duty  of  twenty  per  centum,  under  the  8th  section  of 
the  tariff  act  of  July  80,  1846,  was  rightfully  exacted  by  the 
defendant. 

0]i  which  question  the  opinions  of  the  judges  were  opposed. 

Wherefore,  upon  the  motion  of  the  plaintiSs,  the  points  were 
certified  to  this  court  for  final  decision. 

The  first  question  certified  by  the  circuit  court  depends 
altogether  upon  the  construction  of  the  act  of  1851,  9  Stats. 
at  Large,  629. 

The  language  of  this  act  of  congress  is  general,  and  embraces 
all  importations  of  goods  that  are  subject  to  2in  ad  valorem  duty  ; 
and  directs  that  their  value  shall  be  estimated  and  ascertained 
by  the  wholesale  price  at  the  period  of  exportation  to  the 
United  States,  in  the  principal  markets  of  the  country  from 
which  they  are  imported.  The  time  and  the  place  to  whicli  the 
appraisers  are  required  to  look,  when  making  their  appraisement, 
are  both  distinctly  specified  in  the  law,  -  the  time  being  the 
period  of  exportation,  and  the  place  the  country  from  which 
they   were   imported  into  tlie  United  States.      It    makes   no 
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reference  to  their  value  in  the  country  of  production,  or  the  time 
of  purchase.  And  as  there  is  no  ambiguity  in  the  language  of 
tiie  act,  and  it  embraces  all  goods  subject  to  an  a<I  valorem  duty, 
the  court  would  hardly  be  justified  in  giving  a  construction  to 
it  narrower  than  its  words  fairly  import. 

It  is  true,  as  urged  by  the  counsel  for  the  plaintiff,  that  in  the 
previous  laws  upon  the  same  subject,  the  country  of  production 
or  manufacture  was  the  place  to  which  tlie  appraisers  were 
referred  in  order  to  ascertain  their  value.  And  imdoubtedly  the 
previous  acts  of  congress,  and  the  policy  which  they  indicate, 
are  proper  to  be  considered  in  interpreting  the  act  of  1851,  and 
might  influence  its  construction  if  its  language  was  found  to 
be  ambiguous.  But  that  is  not  the  case  in  the  present  instance. 
Tlie  law  taken  by  itself  will  admit  of  but  one  construction,  — 
and  that  is,  the  appraisement  must  be  made,  by  the  value  of  the 
goods  in  the  principal  markets  of  the  country  from  which  they 
are  exported,  at  the  time  of  such  exportation  to  the  United 
States.  And,  so  far  as  these  provisions  are  inconsistent  with 
the  provisions  of  previous  laws,  they  show  that  congress  had 
changed  its  policy  in  this  respect,  and  intended  to  repeal  the 
laws  by  which  it  had  been  established. 

As  regards  the  second  point  certified,  the  word  country  in  the 
revenue  laws  of  the  United  States  has  always  been  cionstrued  to 
embrace  all  the  possessions  of  a  foreign  State  Iiowever  widely 
separated,  which  are  subject  to  the  same  supreme  executive  and 
legislative  control.  Tiie  question  was  brought  before  the  treasury 
department  in  1817 ;  and,  on  the  29th  of  September  in  that  year, 
instructions  were  issued  by  the  department,  in  a  circular  ad* 
dressed  to  the  different  collectors,  in  which  the  construction 
above  stated  is  given  to  the  word.  The  practice  of  the  govern- 
ment has  ever  since  conformed  to  this  constniction ;  and  it  must 
be  presumed  that  congress,  in  its  subsequent  legislation  on  the 
subject,  used  the  wonl  according  to  its  known  and  established 
interpretation. 

Apart,  however,  from  this  consideration,  we  regard  the  con- 
struction of  the  treasury  department  as  the  true  one.  Congress 
certainly  could  not  have  intended  to  refer  to  mere  localities  or 
geographical  divisions,  without  regard  to  the  state  or  nation  to 
which  they  belonged.  For,  if  the  word  country  were  used  in 
that  sense,  the  law  furnishes  no  certain  and  fixed  limits  to  guide 
the  appraisers  in  determining  what  are  its  principal  markets ; 
and  it  would  often  be  difHcult  to  decide  whether  the  market 
selected  by  appraisers,  to  regulate  the  value,  was  actually  within 
the  limits  of  the  country  from  which  the  exportation  was  made. 
And,  moreover,  if  the  construction  contended  for  by  the  plaintiff 
could  be  maintained,  it  would  soon  be  found  that  goods  would 
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not  geuerally  be  exported  directly  to  the  United  States,  from  the 
principal  market  where  they  were  procured,  but  sent  to  some 
other  place  where  they  were  not  in  demand,  to  be  shipped  to 
this  countiy,  and  invoiced  far  below  their  real  value.  The  case 
before  us  shows  what  may  be  done  to  evade  the  payment  of  the 
just  amount  of  duty;  and  neither  the  words  of  any  revenue 
law,  nor  any  policy  of  the  government,  would  justify  a  construc- 
tion alike  injurious  to  the  public  and  to  the  fair  and  honest 
importer. 

It  follows,  therefore,  as  the  cutch  in  question  was  shipped  and 
invoiced  from  Halifax,  that  it  was  the  duty  of  the  appraisers  to 
estimate  and  appraise  it  according  to  its  value  in  the  principal 
markets  of  the  British  dominions.  What  markets  within  these 
dominions  were  the  principal  ones  for  an  article  of  this  descrip- 
tion was  a  question  of  fact,  not  of  law,  and  to  be  decided  by 
the  appraisers,  and  not  by  the  court.  They,  it  appears,  deter- 
mined that  London  and  Liverpool  were  the  principal  markets  in 
Great  Britain  for  the  goods  in  question,  and  appraised  the  cutch 
according  to  its  value  in  these  markets.  And  as  the  appraisers 
are  by  law  the  tribunal  appointed  to  determine  this  question, 
their  decision  is  conclusive  upon  the  importer  as  well  as  the 
government. 
The  third  point  presents  a  question  of  more  difficulty. 
I  By  the  act  of  congress  of  1842,  (6  Stats,  at  Large,  663,)  it  was 

'  provided  that  in  cases  where  goods  purchased  were  subject  to  an 

I  ad  valorem  duty,  if  the  appraisement  exceeded  the  vahie  at  which 

'  they  were  invoiced  by  ten  per  cent,  or  more,  then  in  addition  to 

the  duty  imposed  by  law  on  the  same,  there  should  be  levied 

and  collected  on  the  same  goods,  wares,  and  merchandise,  fifty 

1  per  cent  of  the  duty  imposed  on  the  same  when  fairly  invoiced. 

It  would  seem,  however,  that  this  pi*ovision  was  found  by 
i  experience  to  operate,  in  some  instances,  unjustly  upon  the 

I  importer ;  and  that  it  sometimes  happened  that,  under  favorable 

I  opportunities  of  time  or  place,  goods  were  purchased  in  a  foreign 

country  for  ten  per  cent  less  than  their  market  value  in  the 
I  principal  markets  of  the  country  from  which  they  were  imported 

{  mto  the  United   States.    And  if  they  were  so  invoiced,  the 

I  importer  was  liable  for  the  above-mentioned  penal  duty,  although 

I  be  was  willing  and  offered  to  make  the  entry  at  their  dutiable 

t  value.    The  fact  that  the  invoice  value  was  ten  per  cent  below 

I  the  standard  of  value  fixed  by  law,  subjected  him  to  the  penal 

\  duty ;  and  he  had  no  means  of  escaping  from  it. 

(  The  8th  section  of  the  tariff  act  of  1846  was  obviously 

intended  to  relieve  the  importer  from  this  hardship.     It  provides 
\  that  the  owner,  consignee,  or  agents  of  imports  which  have  been 

I  actually  purchased,  may,  on  entry  of  the  same,  make  such 


\ 
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addition  in  the  entry,  to  the  cost  or  valae  given  in  the  invoice, 
as,  in  his  opinion,  may  raise  the  same  to  the  true  market  value 
of  such  imports  in  the  principal  markets  of  the  country  whence 
the  importation  shall  have  been  made,  or  in  which  the  goods 
imported  shall  have  been  originally  manufactured  or  produced, 
as  the  case  may  be ;  and  to  add  thereto  all  the  costs  and  charges 
which,  under  existing  laws,  would  form  a  part  of  the  tnie  value, 
at  the  port  where  the  same  may  be  entered,  upon  which  the 
duties  should  be  assessed.  And  the  section  further  provides 
that  if  the  appraised  value  shall  exceed  by  ten  per  cent,  or 
more,  the  value  so  declared  on  the  entry,  then,  in  addition  to  the 
duties  imposed  bv  law,  there  should  be  levied  a  duty  of  twen^ 
per  centum  ad  valorem  on  such  appraised  value,  —  with  a  proviso 
that  in  no  case  should  the  duty  be  assessed  upon  an  amount  less 
than  the  invoice  value. 

The  difficulty  has  arisen  upon  the  construction  of  this  act. 
It  appears  that  the  goods  in  question  were  entered  at  the  value 
stated  in  the  invoice,  without  any  addition  by  the  importer. 
That  value,  upon  the  appraisement,  was  found  to  be  more  than 
ten  per  cent  below  their  dutiable  value.  And  it  has  been 
argued,  on  behalf  of  the  plaintiff,  that  the  penal  duty  imposed 
by  this  law  is  incurred  in  those  cases  only,  in  which  the  importer 
makes  an  addition  to  the  invoice  value ;  and  that  this  provision 
does  not  embrace  cases  in  which  the  goods  are  entered  at  the 
invoice  cost  or  value,  although  that  value  should  be  more  than 
tenper  cent  below  the  appraisement. 

We  think  this  construction  cannot  be  maintained.  It  is  the 
duty  of  the  importer  to  enter  his  goods  at  their  dutiable  value,  — 
ascertaining  it  according  to  the  rules  and  regulations  prescribed 
by  law.  The  entry  required  is  not  a  mere  list  of  the  articles 
imported.  It  must  also  state  their  value.  And  if  he  enters 
them  at  the  value  stated  in  the  invoice,  it  is  a  declaration  on  his 
part  that  such  and  no  more  is  the  amount  upon  which  the  ad 
vcJorem  duty  is  to  be  paid.  It  is  the  value  declared  on  the  entry, 
as  much  so  as  if  he  had  availed  himself  of  the  privilege  con- 
ferred by  this  act  of  congress,  and  entered  them  at  a  higher 
value.  He  is,  consequenUy,  subject  to  the  penal  duty,  if  the 
value  declared  in  the  invoice  is  ten  per  cent  below  the  appraise- 
ment. And  this  construction  is  strengthened  by  the  proviso  in 
the  same  section,  which  directs  that  in  no  case  should  the  duty 
be  assessed  upon  a  less  amount  than  the  invoice  value.  This 
provision,  it  would  seem,  was  introduced  upon  the  principle  that 
the  party  having  admitted  the  value  in  the  invoice  which  he 
produces,  (and  which  he  is  bound  to  produce  when  he  makes 
the  entry,)  shall  not  be  permitted  to  deny  the  truth  of  the 
declaration  he  thus  makes,  and  enter  them  at  a  lower  value. 
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Indeed,  tbe  plain  object  and  policy  of  the  law  would  be 
defeated  by  the  constraction  contended  for.  It  was  evidently 
the  purpose  of  this  section  of  the  act  of  1846  to  relieve  the 
importer  from  the  hardship  to  which  he  was  exposed  by  the  act 
of  1842,  where  the  undervaluation  in  the  invoice  arose  from 
error,  or  from  ignorance  of  the  mode  of  valuation  prescribed  by 
the  revenue  laws  of  the  United  States.  For,  while  it  gives  him 
the  privilege  of  relieving  himself  from  the  penal  duty,  by  enter- 
ing them- at  their  true  dutiable  valuation,  it  would,  according  to 
the  construction  claimed  by  the  plaintiff,  hold  out  to  him,  at  the 
same  time,  the  strongest  temptation  not  to  avail  himself  of  it, — 
as  a  much  higher  penal  duty  would  be  exacted,  when  he  added 
to  the  value  in  the  invoice,  if  he  still  fell  ten  per  cent  below  the 
appraisement,  than  if  he  had  stood  upon  the  invoice  itself.  For, 
in  the  former  case,  he  would  be  subject  to  a  penal  duty  of 
twenty  per  cent  on  the  dutiable  value  of  the  goods,  and,  in  the 
latter,  would  be  liable  to  only  fifty  per  cent  on  the  amount  of 
duty  which  he  would  be  required  to  pay.  It  would  be  difficult 
to  assign  a  reason  for  such  a  distinction ;  and  we  think  none 
such  is  made  by  the  law,  and  that  the  importer  is  liable  to  the 
penal  duty  of  twenty  per  cent  wherever  the  goods  are  under- 
valued in  the  entry ;  and  it  matters  not  whether  this  under- 
valuation is  found  in  an  entry  made  according  to  the  value  in 
the  invoice,  or  in  an  entry  at  a  higher  valuation  by  the  importer. 

The  treasury  department  in  carrying  into  execution  the  act  of 
1846,  has  given  to  it  the  same  construction  that  the  court  now 
place  upon  it ;  and  the  penal  duty  of  twenty  per  cent  has  been 
constantly  exacted  for  an  undervaluation  in  cases  where  the 
entry  was  according  to  the  value  stated  in  the  invoice,  as  well 
as  in  cases  where  an  addition  had  been  made  by  the  importer. 

In  the  case  of  Bartlett  v.  Kane,  (reported  in  16  How.  268,) 
the  entry  was  at  the  invoice  price,  and  as  that  was  found  by  the 
appraisers  to  be  ten  per  cent  below  its  dutiable  value,  the  penal 
duty  was  exacted  by  the  government  officers.  A  portion  of  the 
goods  were  warehoused,  and  afterwards  entered  for  exportation. 
And  the  owner  demanded  a  return  of  the  twenty  per  cent  as  a 

Eortion  of  the  duty  he  had  paid,  and  which  he  was  entitled  to 
ave  refunded  upon  the  exportation  of  the  goods.  The  demand 
being  refused,  the  suit  above  mentioned  was  brought  against  the 
collector  to  recover  it.  But  this  court  held  tliat  this  penal  duty 
was  legally  levied  by  the  collector,  and  legally  retained,  and  the 
plaintiff  failed  to  recover. 

It  will  be  observed  that  the  right  of  the  collector  to  demand 
and  retain  this  penal  duty  for  an  undervaluation  in  the  invoice, 
was  directly  in  question  in  that  suit;  and  if  the  act  of  1846 
does  not  embrace  cases  of  tliat  description,  the  plaintiff  was 
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undoubtedly  entitled  to  recover.  But  the  point  now  made  was 
not  suggested  in  the  argument,  nor  noticed  in  the  opinion  of 
the  court,  nor  was  any  distinction  in  this  respect  taken  between 
an  undervaluation,  in  an  entry  at  the  invoice  value,  and  au 
tmdervaluation  where  the  importer  added  to  the  value. 

We  do  not  refer  to  this  case  as  a  judicial  decision  of  tlio 
question  before  us ;  because,  although  it  was  in  the  case,  the 
attention  of  the  court  was  not  called  to  it.  But  it  certainly  may 
fairly  be  inferred  from  it  that  in  1858,  when  this  case  was 
decided,  no  doubt  had  been  suggested  as  to  the  construction  of 
the  act  of  1846,  and  that  the  mercantile  community,  and  the 
members  of  the  bar  to  whom  their  interests  were  confided,  con- 
curred with  the  secretary  in  hia  construction  of  the  law.  And 
after  that  construction  had  been  thus  sanctioned,  impliedly,  in 
a  judicial  proceeding  in  this  court,  and  acted  on  for  so  many 
years  by  all  the  parties  interested,  the  court  think  it  ought  to  be 
regarded  as  settled,  and  that  what  has  been  done  under  it  ought 
not  to  be  disturbed,  even  if  this  construction  was  far  more 
doubtful  than  it  is.  We  shall  therefore  certify  to  the  circuit 
court:  — 

1.  That  the  tariff  act  of  March  8, 1851,  repealed  so  much  of 
the  former  laws  as  provided  that  merchandise,  when  imported 
from  a  country  other  than  that  of  production  or  manufacture, 
should  be  appraised  at  the  market  value  of  similar  articles  at 
the  principal  markets  of  the  country  of  production  or  manufac- 
ture at  the  period  of  the  exportation  to  the  United  States. 

2.  Tliat  in  estimating  the  value  of  the  cutch,  it  was'  the  duty 
of  the  appraisers  to  determine  what  were  the  principal  markets 
of  the  country  from  which  it  was  exported  into  the  United 
States,  and  their  decision  that  London  and  Liverpool  were  the 
principal  markets  for  that  article  is  conclusive. 

8.  The  appraisement  appearing  to  have  been  legally  made, 
tlie  additioiial  duty  of  twenty  per  cent,  under  the  8th  section  of 
the  tariff  act  of  July  80,  1846,  was  rightfully  exacted  by  the 
defendant. 


Robert  Hudginb  ft  al..  Appellants,  v.  Wtndham  Kemp, 
Assignee  in  Bankruptgt  of  John  L.  Hudgins.  Elliott 
W.  Hudgins  et  al..  Appellants,  v.  Wyndhax  Kebip, 
Assignee  in  Bankbuptoy  of  John  L.  Hudgins. 

Wh^ro  the  record,  certified  bj  the  derk  of  the  drcoit  coart,  statet  that  an  appeal  from 
a  decree  io  chaDcery  was  taken  in  open  conn,  no  evidence  dekort  the  record  can 
be  received  to  impeach  its  verity,  on  a  motion  to  dismiss  the  appeal  for  want  of 
jurisdiction  apon  the  ground  that  the  case  has  not  been  regularly  brought  up. 

If  the  record  is  defective,  the  errors  can  be  corrected  in  several  modes. 
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The  diitiDctioD  pointed  out  between  eppeftU  which  operate  as  a  ntperM/eat  and  thoee 

which  do  not. 
If  the  evidence  offered  were  receired,  it  woold  not  Aimiih  a  tofBcient  reason  f6r  dii- 

missing  the  appeal. 
The  ipped  beine  taken  orally  in  open  court,  an  omission  of  the  derfc  to  enter  it  in 

the  order  book  could  not  devest  the  party  of  the  enjoyment  of  his  l^gal  right  to 

appeal. 
The  mode  of  removine  a  case  ftom  an  inferior  to  an  appellate  court  is  regulated  hr 

acts  of  congress,  and  does  not  depend  on  the  laws  or  practice  of  the  State  in  whidk 

the  court  mar  happen  to  be  held. 
An  appeal  bond  may  be  approved  of  by  the  judge  out  of  court 

These  two  cases  were  appeals  from  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Virginia.  Being  exactly 
alike,  it  will  only  be  necessary  to  state  the  first. 

A  motion  was  made  to  dismiss  tlie  first  case  upon  the  follow- 
ing grounds,  and  was  argued  by  Mr.  Robinson  and  Mr.  Pallon 
in  support  thereof,  and  opposed  by  Mr.  Johnson  and  Mr.  Lyons. 

The  counsel  for  the  motion  filed  the  following  certificate :  — 

I,  Philip  Mayo,  clerk  of  the  United  States  court  for  the  fourth 
circuit  and  eastern  district  of  Virginia,  do  certify  that,  in  a  suit 
in  chancery  in  the  said  court  between  Wyndham  Kemp,  assignee 
in  bankruptcy  of  John  L.  Hudeins,  a  bankrupt  plaintiff,  and  El- 
liott W.  Hudgins  and  John  L.  Hudgins,  defendants,  a  final 
decree  was  rendered  on  the  twenty-seVenth  day  of  June,  1855 ; 
that  the  term  of  the  court  at  which  the  same  was  rendered 
ended  on  the  twenty-eighth  day  of  that  month ;  that  afterwards 
in  the  vacation  of  the  said  court,  to  wit,  on  the  16th  of  October, 
1855,  there  was  filed  in  my  ofiice,  a  writing  under  the  hand  of 
R.  B.  Taney,  judge  of  the  said  court,  bearing  date  on  the  thir- 
teenth of  that  month,  whereby  it  was  *^  ordered  that  the  appeal 
in  this  case,  which  was  taken  in  open  court  when  the  decree 
was  pronounced,  be  entered  accordingly  on  the  order  book  of 
the  court  of  the  last  term,  to  wit:  of  May  term,  1855"  ;  that,  in 
view  of  this  order,  the  clerk  on  its  being  so  filed  wrpte  on  the 
order  book  of  the  court,  at  the  foot  of  the  decree  of  the  27th  of 
June,  1855,  the  following  words:  ^'And  from  the  foregoing 
decree  the  defendants  prayed  an  appeal,  which  was  granted  them 
on  giving  bond  and  security  to  be  approved  by  the  court  in 
double  the  amount  of  said  decree,  conditioned  for  their  prosecut- 
ing the  said  appeal "  ;  and  that  at  the  time  of  filing  tlie  said  va- 
cation order  of  the  judge,  there  was  also  filed  in  the  clerk's  office, 
bond  and  security  approved  by  the  said  judge  in  double  the 
amount  of  said  decree,  conditioned  for  their  prosecuting  the  said 
appeal.    Oiven  under  my  hand  this  21st  day  of  April,  1856. 

P.  Mayo,  Clerk. 
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And  then  made  the  followuig  points  for  dismissal :  — 

I.  It  cannot  take  jurisdiction  of  the  appeak  as  having  been 
allowed  by  the  court,  when  the  record  as,  it  stood  at  the  end  of 
the  term,  and  as  it  was  then  signed  by  the  presiding  judge,  shows 
no  allowance  of  such  appeals.  In  Burch,  ^.  v.  White,  3  Rand, 
104,  cited  in  1  Bob.  Pract.  642,  (old  edit.,)  it  appeared  that  at 
the  preceding  term  the  appeal  was  prayed  and  hond  and  secu- 
rity th^i  given ;  but  the  clerk  of  the  court  had  omitted  to  enter 
on  the  records  thereof  the  appeal  so  granted.  The  supreme 
court  of  appeals  of  Virginia  decided  that  tiiis  omission  could 
not  be  remedied  by  an  amendment  of  the  record  made  after  the 
term  had  ended  ;  and  the  appeal  was  therefore  dismissed* 
Though  the  appeal  bond  was  med  with  the  clerk,  it  was  con- 
sidered there  was  nothing  in  the  record  to  amend  by.  A  fortiori^ 
it  must  be  so  in  these  cases,  wfien  no  appeal  bond  was  given 
durine  the  term;  and  there  was  nothing  whatever  to  amend  by. 

II.  If  the  appeal  had  been  duly  allowed,  the  appeal  bond  has 
not  been  properly  given. 

Under  the  act  of  congress  of  March  8, 1808,  (2  Story,  905,) 
appeals  are  **  subject  to  the  same  rules,  regulations,  and  restrio- 
tions  as  are  prescribed  in  law  in  cases  of  writs  of  error.''  One  of 
the  rules  as  to  a  writ  of  error  is,  that  it  **  shall  be  a  supersedeoi 
and  stay  execution  in  cases  only  where  the  writ  of  error  is  served, 
bv  a  copy  thereof  being  lodged  for  the  adverse  party  in  the 
clerk's  office,  where  the  record  remains,  within  ten  days,  Sun- 
days exclusive,  after  rendering  the  judgment  or  passing  the  de- 
cree complained  of."  1  Story,  61,  §  23;  Wallen  v.  Williams, 
7  Cranch,  278.  Now  it  is  well  established  that  an  appeal  in 
chancery  cannot  operate  as  a  supersedeas^  unless  the  appeal  be 
perfected  by  giving  an  appeal  bond  within  the  ten  days.  Adams, 
Ac.  V.  Law,  16  How.  148.  And  it  is  clear  that  we  are  entitled 
to  process  to  carry  these  decrees  into  effect.  S.  C.  17  How.  417. 
But  perhaps  it  may  be  said  that  in  other  cases  —  in  cases  where 
there  is  no  supersedeas  —  the  mode  of  taking  the  security,  and 
the  bond  for  perfecting  it,  are  matters  of  discretion  to  be 
regulated  by  the  court  granting  the  appeal ;  and  that  when  its 
order  is  complied  with,  the  whole  has  relation  back  to  the  time 
when  the  appeal  was  praved.  The  Dos  Hermanos,  10  Wheat. 
806.  Still,  if  we  are  to  take  the  regulation  of  the  court  granting 
the  appeal  from  its  order  on  the  record  book  of  the  court,  even 
as  it  now  appears,  since  the  alteration  of  the  record,  that  order 
has  not  been  complied  with ;  for  according  to  that  order,  the 
appeal  was  granted  on  giving  bond  and  security,  to  be  approved 
by  the  court,  and  the  bond  and  security  given  have  not  been 
approved  by  the  court  in  term,  but  only  by  tiie  judge  in  va- 
cation. 
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ni.  If  the  appeals  could  be  allowed  in  yacation,  and  could 
in  these  cases  be  regarded  as  so  allowed,  still,  the  appeals  would 
be  defective  for  want  of  citation  and  notice.  Bix  parte  Crenshaw, 
15  Pet  119 ;  Villabolos  v.  United  States,  6  How.  90 ;  Hogan  v. 
Ross,  9  lb.  602. 

The  propriety  of  the  rules  above  insisted  on,  is  strikingly  il- 
lustrated by  what  in  fact  took  place  in  these  cases ;  for  here  the 
assignee,  immediately  after  the  term  was  ended,  procured  copies 
of  the  decrees ;  there  was  nothing  either  in  these  copies  or  in 
the  record  itself  to  inform  him  of  there  being  appeals,  no  such 
information  was  afterwards  obtained  by  means  of  citation  or 
notice,  and  he  proceeded  to  make  sale  according  to  the  de- 
crees. 

The  counsel,  in  opposition  to  the  motion  to  dismiss,  filed  the 
following  certificates :  — 

I,  P.  Mayo,  clerk  of  the  United  States  court  for  the  fourth 
circuit  and  eastern  district  of  Virginia,  hereby  certify  that  in  the 
case  of  Wyndham  Kemp,  assignee  in  bankruptcy  of  John  L. 
Hudgins,  against  Robert  Hudgins,  John  L.  Hudgins,  Elliott  W. 
Hudgins,  and  Albert  G.  Hudgins,  lately  decided  in  the  said 
court,  an  appeal  was  granted  the  defendants  from  the  decree 
entered  against  them  on  the  27th  of  June,  1855,  and  that  their 
said  appeal  was  entered  among  the  minutes  of  the  proceedings 
of  that  day,  but  was  omitted  to  be  entered  in  the  order  book,  by 
the  inadvertence  of  the  clerk;  but  was  subsequently  entered 
therein,  as  of  the  date  when  entered  in  the  minutes ;  by  the 
order  of  Chief  Justice  Taney,  to  wit,  Wednesday,  June  27, 
1855. 

Given  under  my  hand  this  28d  day  of  April,  1856. 

P.  Mayo,  Ckrk. 
Piled,  2d  May.  

Nos.  289  and  240. 

In  the  clerk's  office  of  the  circuit  court  of  the  United  States 
for  the  fourth  circuit  and  eastern  district  of  Virginia. 

I,  P.  Mayo,  clerk  of  the  circuit  court  of  the  United  States  for 
the  fourth  circuit  and  eastern  district  of  Virginia  do  hereby  cer- 
tify that  the  term  of  the  said  circuit  court  at  which  tlie  cases  of 
Kemp,  assignee,  v.  Hudgins  were  decided,  adjourned  tho  next 
day  after  the  decrees  in  those  cases  were  entered,  until  the  next 
term  of  the  court,  and  that  the  district  judge,  the  Hon.  James  D. 
Halyburton,  had  previously  declined  to  sit  in  those  cases  because 
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he  was  a  party  interested  in  them.    And  I  do  further  certify 
that  the  bonds,  reouired  to  be  ^^en  on  the  appeals  granted  in 
those  oasesi  were  filed  in  this  office  on  the  16th  day  of  October, 
1856. 
Giyen  under  my  band  this  29th  day  of  April,  1866. 

P.  Mayo,  Clerk. 
Filed,  2d  May. 

Mr.  Ohief  Justice  TANEY  delivered  the  opinion  of  the  court 

This  case  has  been  brought  up  to  this  court  by  appeal  from 
the  decree  of  the  circuit  court  of  the  United  States,  from  the 
district  of  Virginia ;  and  a  motion  is  made  on  behalf  of  the  ap- 
pellee to  dismiss  it,  upon  the  ground  that  it  has  not  been  re- 
moYcd  in  the  manner  the  law  requires,  and  that  therefore  we 
have  no  jurisdiction  orer  it.  And  certificates  and  statements  of 
the  clerk,  outside  of  the  record,  and  given  since  it  was  certified 
and  transmitted  to  this  court,  have  been  filed  as  evidence  of  the 
irregularity  of  the  removal. 

l%is  evidence  is  not  admissible  upon  the  present  motion.  The 
record  transmitted  to  this  court,  certified  by  the  clerk  of  the  cir- 
cuit court,  states  that  the  appeal  was  taken  in  open  court.  This 
is  sufficient  evidence  of  that  fact.  And  upon  a  motion  to  dis- 
miss, as  well  as  on  the  hearing  on  the  merits,  no  evidence  de- 
hors the  record,  as  certified  and  returned  by  the  clerk  of  the  cir- 
cuit court,  can  be  received  here  to  impeach  its  verity,  or  to  show 
that  the  certificate  ought  not  to  have  been  given.  The  case,  as 
therein  set  forth,  is  the  case  before  this  court.  And  if  from  in- 
advertence or  mistake  of  the  clerk  of  the  court  below,  or  from 
any  other  cause,  the  record  transmitted  in  this  case  is  defective 
or  incorrect,  the  errors  or  omissions  should  have  been  siiggested 
in  this  court,  and  a  certiorari  moved  to  bring  up  a  correct  and 
true  transcript  of  the  proceedings. 

It  is  true  an  amendment  may  be  made  here  by  consent,  as  was 
done  in  the  case  of  Fletcher  i;.  Peck,  6  Oranch,  87.  And  so  also, 
where  it  appeared  by  the  certificate  of  the  clerk  that  he  had 
committed  a  clerical  error  in  the  transcript,  in  the  form  in  which 
he  had  entered  a  judgment,  in  ejectment,  and  it  was  evident, 
from  the  declaration,  that  it  was  a  mere  clerical  error,  the  court 
suffered  it  to  be  amended  here,  without  sending  a  certiorari  to 
the  circuit  court  to  have  it  corrected.  Woodward  v.  Brown,  18 
Pet.  1. 

But  in  the  case  before  us,  there  is  no  consent  to  amend,  and 
the  errors  alleged  are  of  a  very  difibrent  character,  from  the  mere 
formal  error  in  the  case  of  Woodward  t;.  Brown.  And  if  it  were 
otherwise,  still,  there  should  have  been  a  motion  to  amend,  by 
inserting  in  the  transcript  the  certificates  above  mentioned  of  the 
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clerk,  before  the  motion  was  made  to  dismiss.  But  no  such 
motion  has  beeu  made,  aud  the  transcript  now  before  the  court 
is  the  one  originally  certified,  without  any  amendment  here  by 
consent  or  by  order  of  the  court  And  the  motion  is  made  to 
dismiss  the  case,  not  for  any  irregularity  apparent  in  the  record, 
but  by  testimony  aliunde^  offered  to  show  that  the  transcript  is 
incorrect  It  is  very  clear  that  such  testimony  cannot  be  received 
to  support  this  motion.  And  the  record,  as  it  stands  when  the 
motion  is  heard,  presents  the  case  which  this  court  is  called  npon 
to  decide ;  and  nothing  outside  of  it  can  be  introduced  to  affect 
the  decision. 

Neither  is  it  of  any  importance  as  concerns  this  motion  whether 
the  appeal  does  or  does  not  operate  as  a  supersedeas.  A  writ 
of  error  or  appeal  does  not  operate  as  a  supersedes  under  the 
act  of  congress,  unless  security  is  given  sufficient  to  cover  the 
amount  recovered  within  ten  days  after  the  judgment  or  decree 
is  rendered.  But  yet,  if  the  party  does  not  give  the  bond  witliin 
the  ten  days,  he  may,  nevertheless,  sue  out  his  writ  of  error  or 
take  his  appeal,  as  the  case  may  be,  at  any  time  within  five 
years  from  tlie  date  of  the  decree  or  judgment,  upon  giving 
security  sufficient  to  cover  the  costs  that  may  be  awarded 
against  him  in  the  appellate  court.  And  his  omission  to  give 
the  security  in  ten  days  is  no  ground  for  dismissing  the  appeal. 

In  this  case,  certainly,  the  appeal  did  not  operate  as  a  super- 
sedeas. The  security  was  given  and  approved  long  after  the 
time  limited  by  the  act  of  congress.  Nor  was  any  supersedeas 
moved  for,  or  awarded  by  the  circuit  court,  or  the  judge  of  the 
supreme  court  who  approved  the  bonds.  Nor  could  any  have 
been  awarded  by  any  court  or  judge.  And,  upon  the  expiration 
of  the  ten  days,  the  plaintiff  had  a  right  to  proceed  on  his  decree 
and  carry  it  into  execution,  notwithstanding  the  pendency  of  the 
appeal  in  this  court. 

JBut  if  a  supersedeas  had  been  awarded,  tliis  motion  could  not 
be  sustained.  The  motion  should  have  been  to  discharge  the 
order,  not  to  dismiss  the  appeal.  And  the  propriety  or  impro- 
priety of  an  order  granting  a  supersedeas  could  not  be  considered 
on  a  motion  to  dismiss.  The  order  for  the  supersedes  might 
be  discharged,  and  the  appeal  still  maintained. 

The  decision  of  these  points  disposes  of  the  motion.  But  in 
order  to  avoid  any  further  controversy  on  the  subject,  it  is  proper 
to  add  that  if  the  facts  offered  in  evidence  were  inserted  m  the 
record,  they  would  furnish  no  ground  for  dismissing  the  appeal. 

They  are  substantially  as  follows :  — 

The  district  judge  had  an  interest  in  the  issue  of  the  case,  and 
withdrew  from  the  bench,  and  the  chief  justice  of  the  supreme 
court  sat  alone  at  the  trial.    The  decree  was  passed  on  the  27th 
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of  Juno,  1855,  and  the  appellant  on  the  same  day,  in  open  court, 
appealed  to  this  court,  and  his  appeal  was  entered  hj  the  clerk 
among  the  minutes  of  the  proceedings  of  that  day,  hj  order  of 
the  court ;  and  on  the  next  day,  June  28,  the  court  closed  its 
session  and  adjourned  to  the  next  term. 

It  is  the  practice  in  the  state  courts  of  Virginia,  for  the  clerk 
to  make  written  minutes  of  the  proceedings  in  court  as  they  occur 
during  the  day ;  and  aflter  the  court  adjourns  for  the  day,  tliey 
are  all  written  out  in  full  in  what  is  called  the  order  book,  and 
presented  to  the  court  when  it  meets  next  morning,  and  read ; 
and  if  found  to  be  correct,  is  signed  by  the  presiding  judge,  as 
evidence  that  the  proceedings  are  therein  correctly  stated.  This 
practice  has  been  followed  by  the  circuit  court  of  Uie  United 
States  when  sitting  in  Yireinia ;  and  according  to  this  practice, 
it  seems  the  clerk  supposed  that  the  appeal  ought  to  have  been 
entered  in  the  order  lK>ok,  but  omitted  it  through  inadvertence ; 
and  did  not  discover  the  omission  until  after  the  term  had  closed. 
The  fact  was  brought  to  the  attention  of  the  chief  justice,  by  a 
certificate  from  the  clerk,  when  the  appeal  bonds  were  presented 
for  approval,  which  was  in  October,  1855 ;  and  when  he  approved 
the  bonds,  he  at  the  same  time  sent  a  written  direction  to  the 
clerk  to  enter  the  appeal  in  the  order  book,  as  having  been  made 
in  open  court ;  and  as  of  the  day  when  it  was  actually  made  and 
entered  in  the  minutes.  It  may  be  proper  to  say,  that  the 
penalty  of  the  appeal  bond  presented  lor  approval  was  much 
larger  than  necessary;  because,  as  the  appeal  could  not  then 
operate  as  a  supersedeas^  the  act  of  congress  required  such 
security  onlv  as  w6uld  cover  the  costs  of  the  appellee  in  case  the 
decree  should  be  affirmed.  But  it  certainly  could  be  no  ground 
of  objection  when  thei  bond  was  offered  for  approval,  that  the 
penalty  was  larger  than  it  need  have  been. 

These  are  the  material  facts,  as  they  appear  in  the  certificates 
of  the  clerk,  produced  and  relied  on  in  the  argument.  And  the 
appellees  contend  that  the  order  book  is  the  only  record  of  the 
proceedings  of  the  court ;  that  this  record  could  not  lawfully  be 
amended  by  the  order  of  the  judge  after  the  term  was  over ;  that 
the  entry  of  the  appeal  made  by  his  direction,  is  not  legally  a 
record ;  and  that  as  there  is  no  record  of  an  anpeal  in  open  court 
on  the  27th  of  June,  1855,  the  clerk  had  no  legal  authority  for 
certifying  that  such  an  appeal  was  made ;  that  his  certificate  on 
that  account  is  erroneous;  and  the  case,  therefore,  is  not  re- 
moved to,  and  is  not  in  this  court,  according  to  law. 

The  counsel  for  the  appellee,  in  support  of  these  objections, 
has  referred  to  a  decision  of  the  court  of  appeals  of  Virginia,  and 
to  the  practice  in  the  courts  of  that  State  in  cases  of  appeal. 
Tlie  answer,  however,  to  this  argument  is  obvious.    The  power 
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of  making  amendments,  and  the  mode  of  removing  a  case  from 
an  inferior  to  an  appellate  court  of  the  United  States,  are  regu- 
lated by  acts  of  congress,  and  do  not  depend  upon  the  laws  or 
practice  of  the  State  in  which  the  court  may  happen  to  be  held. 
The  decisions  or  practice  of  the  courts  of  Virginia,  cannot  there- 
fore have  any  influence  in  deciding  the  motion  before  us. 

Neither  is  it  necessary  to  inquire,  whether  the  entry  made  in 
the  order  book  is  to  be  regarded  as  a  part  of  the  record,  —  or 
merely  a  memorandum  to  preserve  the  history  of  the  case,  by 
entering  the  appeal  in  the  book  where  it  is  usually  found,  and 
would  naturally  be  looked  for  by  the  party  interested.  In  either 
view  this  entry  was  not  necessary  to  give  validity  to  the  appeal. 
In  making  the  appeal  the  party  exercised  a  legal  right,  ft  was 
made  in  open  court,  and  the  clerk  had  official  knowledge  of  the 
fact.  And  it  would  have  been  his  duty,  even  if  no  written 
memorandum  of  it  had  been  made,  to  certify  it  to  this  court, 
when  the  security  was  approved  by  the  judge  and  the  appeal 
allowed.  And  his  certificate  of  the  fact  is  all  that  is  required  in 
the  appellate  tribunal.  He  does  not  certify  it  as  a  copy  from  the 
record.  The  appeal  is  made  orally,  and  the  entry  usually  made 
on  the  minutes  or  in  the  order  book,  is  to  preserve  the  evidence 
of  the  act,  and  is  not  necessary  to  give  it  validity. 

The  act  of  congress  does  not  require  an  appeal  to  be  made  in 
open  court —  or  to  be  in  writing — or  entered  on  the  minutes  of 
the  court  —  or  to  be  recorded.  It  is  often  made  before  a  judge 
iu  vacation,  when  it  cannot  be  recorded  in  the  order  book  as  a 

!)art  of  the  proceedings  of  the  court.  And  the  law  makes  no  dif- 
ereuce,  as  to  the  form  in  which  it  is  to  be  made,  whether  it  be 
taken  in  court  or  out  of  court  before  a  judge.  In  either  case  it 
may  be  made  orally  or  in  writing.  And  the  only  difference  is, 
that  this  court  has  decided  that  where  the  appeal  is  made  in 
open  court,  during  the  term  at  which  the  decree  is  passed,  no 
citation  is  necessary  to  the  adverse  party.  He  is  presumed  to 
be  in  court,  ahd  therefore  to  have  notice.  But  when  the  appedi 
is  taken  out  of  court,  the  citation  is  necessary  to  give  him  notice. 
In  all  other  respects  the  same  rules  apply  to  either  mode  of 
taking  an  appeal.  Beilly  v.  Lamar,  2  Cranch,  844 ;  Yestor  v* 
Lenox,  7  Pet.  220. 

The  act  of  March  8,  1808,  which  authorizes  the  appeals,  pron 
vides  that  they  shall  be  subject  to  the  same  rules,  regulations, 
and  restrictions  as  are  prescribed  by  law  in  cases  of  writs  of 
error.  And  in  the  case  of  Innerarity  v.  Byrne,  6  How.  295, 
where  the  record  transmitted  to  this  court  did  not  show  that  a 
citation  had  been  issued  and  served,  it  was  held  to  be  no  ground 
for  dismissing  tiie  case,  and  that  the  fact  might  be  proved 
aliunde.    It  is  not  necessary  that  all  of  the  steps  required  to  givo 
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this  coart  jurisdiction  should  even  be  on  file  in  Uie  court  below, 
and  i)ertaiul7  need  not  appear  to  be  of  record  in  that  court. 
Hasten  v.  Hunter,  1  Wheat.  804. 

We  think  it  evident,  therefore,  that  the  want  of  r^rd  evidence 
in  the  circuit  court  that  the  appeal  was  prayed,  would  be  no 
ground  of  dismissal ;  and  the  certificate  or  the  derk  that  it  was 
80  prayed,  is  all  that  is  required  in  this  court. 

The  objectiou  that  the  entry  on  the  minutes,  and  also  in  the 
order  book,  required  that  the  bond  should  be  approved  by  the 
court,  and  that  the  approval  by  tiie  judge  out  of  court  is  there- 
fore not  sufficient,  is  equally  untenable. 

No  copy  of  the  order  of  die  judge  directing  the  entry  in  the 
order  book  has  been  produced.  But  the  clerk  states  in  his  cer- 
tificate that  the  order  directed  him  to  enter  the  appeal  as  of  the 
day  on  which  the  decree  passed  ;  and  without  doubt  he  states  it 
correctly.  And  in  executing  that  order  he  appears  to  have  fol- 
lowed the  form  he  had  adopted  in  his  entry  on  the  minutes. 
The  same  form  may  perhaps  be  used  in  other  circuits,  and  is  in 
some  cases  probably  borrowed  from  the  formulas  used  in  like 
cases  in  the  state  courts.  But  the  appellant  had  legal  rights, 
and  he  cannot  be  deprived  of  them  by  any  irregularity  in  a  cler- 
ical entry.  Strictly  speaking,  nothing  ought  to  have  been  entered 
either  in  the  minutes  or  on  the  order  book  as  of  the  day  the  de- 
cree was  passed,  except  the  appeal  itself.  And  this,  indeed, 
would  appear  to  have  been  all  the  judge  ordered.  For  the  ap- 
peal could  not  have  been  allowed  on  that  day,  because  an  order 
of  a  court,  or  a  judge  allowing  an  appeal^  is  in  effect  nothing 
more  than  an  order  to  send  the  transcript  of  the  record  to  the 
appellate  court.  It  is  the  clerk's  authority  for  making  the  return 
to  the  superior  court  And  that  order  could  not  be  legally  given 
until  the  security  required  by  law  was  offered  and  approved. 
But,  when  the  appeal  was  taken,  the  approval  of  the  court  could 
not  be  made  the  only  condition  upon  which  it  should  be  allowed. 
He  had  a  right  by  law  to  carry  up  his  appeal,  if  Mie  security  he 
offered  was  approved  by  the  judge,  out  of  court,  in  vacation ; 
and  no  entry  ox  the  clerk,  and  ind^  no  order  of  the  court,  could 
deprive  him  of  this  right.  Neither  could  the  amount  of  the 
security  be  then  prescribed.  For  he  had  a  right  to  produce  his 
security  within  the  ten  days,  if  he  desired  to  do  so,  and  thereby 
supersede  the  judgment,  until  the  decision  of  this  court  was  had 
in  the  premises.  And  in  order  to  obtain  the  supersedeas^  the 
law  requires  that  the  security  given  shall  be  sufficient  to  cover 
the  whole  amount  of  the  sum  recovered  against  him.  But,  if 
he  preferred  carrying  up  his  case  without  superseding,  the  law 
does  not  exact  security  to  the  amount  recovered.  Security  is 
required  in  that  catie  for  no  greater  amount  than  will  cover  tlie 
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costs  that  may  be  recovered  against  him  in  the  superior  court. 
Such  were  the  legal  rights  of  the  appellant  when  he  made  his 
appeal ;  and  he  cannot  be  deprived  of  them  by  the  form  adopted 
by  the  clerk  in  entering  it.  The  approval  of  the  security  by  the 
judge,  as  it  appears  in  the  certificates  offered  in  evidence,  is 
sufficient,  and  the  objection  that  it  was  not  approved  by  the  court 
cannot  be  maintained. 

Upon  the  whole,  we  see  no  ground  for  dismissing  the  appeal ; 
and  the  motion  to  dismiss  is  overruled. 


Elliott  W.  Hudgins  et  al..  Appellants,  v.  Windham  EjBifP, 
Assignee  in  Bankruptcy  op  John  L.  Hudgins. 

This  case  is  in  all  respects  the  same  with  that  of  Robert 
Hudgins  v.  Kemp,  above  decided  ;  and  for  the  reasons  stated  in 
that  case,  the  motion  in  this  to  dismiss  is  overruled. 


« 

Maria  de  la  Solidad  de  Arguello  et  al.,  Claimants  and 
Appellants,  v.  The  United  States.  The  United  States, 
Appellants,  v,  Maria  de  la  Solidad  de  Arguello  et  al. 

Till'  title  cf  tlie  family  of  Arguello  confirmed  to  the  following  described  tract  of  land 
in  California,  namely,  bounded  on  the  south  by  the  Arro^,  or  Creek  of  San  Fran- 
cisquito,  on  the  north  by  the  Creek  San  Miitco,  on  the  east  by  the  Kstcras,  or 
waters  of  the  bay  of  San  Francisco,  and  on  the  west  by  the  eastern  borders  of  the 
valley  known  as  the  CaBada  de  Raymundo. 

On  the  26th  of  Nuvoml)cr,  1835,  the  governor  of  California  gave  an  order  that  the 

Setitioner  should  have  a  tract  of  land  without  six'cifvin^r  the  boundarieSi  which  Avas  ^ 
one  by  an  order,  having  the  formalities  of  a  detinitive  title  on  the  27th.    ThiBjip 
latter  document  must  govern  the  case.    No  good  title  is  shown  which  can  include 
the  valley  on  the  west. 

The  testimony  upon  this  point  examined. 

The  decree  of  1824  and  regulations  of  1828  forbid  the  colonization  of  territory  compre- 
hended within  twenty  leagues  of  the  boundaries  of  any  foreign  state,  and  within  ten 
leaffucs  of  the  sea-coast,  without  the  consent  of  the  supreme  executive  power. 

But  tnis  restriction  only  included  grants  to  empresarios,  who  intended  to  introduce 
large  colonies  of  forcio^uers.  It  did  not  prohibit  grants  of  land  within  those  limits 
to  natives  of  the  country. 

These  wew  appeals  from  the  district  court  of  the  United  States 
for  the  northiMii  district  of  ( -aliforiiia. 
The  facts  aiH:  •stated  in  the  opiinoii  'tf  the  court. 
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They  were  argued  by  Mr.  Jones^  with  whom  were  Mr.  Benton 
and  Mr.  Strode^  for  the  claimants,  and  by  Mr.  Gillette  for  the 
United  States,  upon  which  side  there  was  also  a  brief  filed  by 
Mr.  Cmhing^  (attorney-general.) 

Mr.  Justice  6RIEB  delivered  the  opinion  of  the  court. 

The  claimants  in  this  case  presented  tlieir  petition  to  the  com- 
missioners for  settling  private  land  claims  in  California,  praying 
to  have  their  title  confirmed  ^^  to  a  certain  tract  of  land  called 
the  ^  Rancho  de  las  Pulgas.' "  They  allege  that  this  tract  con- 
tains twelve  square  leagues  of  land,  having  a  front  on  the  bay 
of  San  Francisco  of  four  leagues,  bounded  southerly  by  a  creek 
called  San  Francisquito,  and  northerly  by  the  San  Mateo,  and 
extending  back  from  the  bay  some  three  leagues  to  the  sierra  or 
range  of  mountains,  so  as  to  include  the  valley,  or  Cafiada  de 
Raymundo. 

The  commissioners  confirmed  the  claim  to  the  extent  of  four 
leagues  in  length  between  said  creeks,  and  one  league  in  breadth, 
excluding  the  valley  Raymundo,  and  bounded  by  it  on  the  west. 
This  decision  of  the  commissioners  was  confirmed  by  the  district 
court,  and  both  parties  have  appealed  to  this  court. 

We  shall  first  consider  the  appeal  of  the  claimants. 

Have  they  shown  a  title  to  more  than  the  four  leagues  con- 
firmed to  them  by  the  commissioners  and  the  court  below? 

The  appellants  represent  the  heirs  of  Don  Luis  Arguello,  who 
died  about  the  year  1880. 

1.  They  allege  that  Don  Jos^  Dario  Arguello,  father  of  Don 
Luis,  being  one  of  the  founders  of  the  country,  and  in  its  mili- 
tary service  as  commandant^  of  the  Presideo  at  San  Francisco, 
was  the  owner  of  a  tract  called  "  Las  Pulgas,*'  by  virtue  of  some 
title  or  license  derived  from  Don  Diego  Bqrica,  then  governor  of 
the  province,  who  was  in  possession  of  it  as  early  as  1795  ;  that 
this  early  title  has  been  lost,  and  remains  only  in  tradition. 

2.  That,  in  1820  or  1821,  Don  Pablo  Vincentd  de  Sola  made 
a  new  title  to  Don  Luis  Arguello,  who  had  succeeded  his  father, 
Don  Jos£,  in  the  possession. 

8.  That  after  the  death  of  Don  Luis,  in  1880,  his  family  re 
mained  in  possession ;  that  in  August,  1885,  one  Alvisu  peti- 
tioned the  governor  for  a  grant  of  the  ^  CaQada  de  Raymundo," 
and,  it  being  found  that  the  heirs  of  Arguello  claimed  that  valley 
to  be  within  the  bounds  of  their  rancho  Pulgas,  notice  was 
ordered  to  be  given  to  the  widow  and  heirs,  of  Alvisu's  petition. 
That  they  appeared  by  their  attorney,  Estrada,  before  the  gov- 
ernor, and  protested  against  the  grant  to  Alvisu;  and  that  the 
governor  on  inquiry,  acknowledged  the  justice  of  the  claim  of  the 
Arguello,  and  refused  to  grant  the  valley  to  Alvisu. 
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4.  That  in  October,  1885,  Estrada,  the  executor  of  Luis  Ar- 
guello,  and  acting  as  agent  for  the  family,  made  application  to 
the  governor,  setting  forth  their  long  possession  and  praying  a 
corresponding  title  to  be  issued  in  their  names ;  and  that  the 
governor,  after  examining  into  the  justice  of  their  claim,  issued  a 
decree  of  concession  dated  26th  of  November,  1835,  which  was 
approved  by  the  territorial  assembly  on  the  10th  of  December 
following. 

This  last-mentioned  decree  or  grant  thus  approved  is  the  only 
documentary  evidence  of  title  exhibited  by  the  claimants.  If  it 
includes  within  its  boundaries  the  ^'  GaSada  de  Raymundo,"  as 
part  of  "Las  Pulgas,"  it  will  follow  that  the  claimants  have 
shown  a  complete  title  thereto ;  and  our  inquiry  would  end  here. 
Therefore,  though  last  in  order  in  the  claimants'  deraignment  of 
their  title,  we  shall  consider  it  first. 

On  the  27th  of  October,  1835,  Don  Jos^  Estrada,  executor  of 
Don  Luis  Arguello,  presented  his  petition  on  behalf  of  the 
widow  and  heirs,  to  Don  Jos^  Castro,  the  governor,  praying  for 
a  grant  of  the  "  rancho  of  Las  Pulgas,"  and  describing  its  boun* 
daries  as  '^  from  the  Creek  of  San  Matteo  to  the  Creek  of  San 
Prancesquito,  and  from  the  Estheros,  (the  estuary  or  bay,)  to 
the  Sierra,  or  mountains."  The  petition  alleged  also  that  the 
Arguellos  had  *^  been  in  possession  of  the  same  since  1800,  as  is 
publicly  and  notoriously  known,  but  the  papers  of  possession 
had  been  mislaid." 

The  rough  draft  (diseno)  accompanying  this  petition  repre- 
sents a  range  of  hills  designated  as  "  Lomeria  baja,"  and  paral- 
lel to  these  a  range  of  loftier  character  marked  **  Sierra  " ;  be- 
tween these  ranges  is  a  caSada,  or  valley ;  this  is  the  Valley 
Raymundo.  The  claim  of  the  petition  is  evidently  intended  to 
include  it. 

On  the  26th  of  October,  1835,  the  governor  made  the  usual 
order  requiring  the  alcalde  of  San  Francisco  de  Assiz  to  take 
information  as  to  the  land,  and  make  return  of  the  expediente. 
Tlie  alcalde  made  a  report,  accompanied  by  the  testimony  of 
three  witnesses,  who  proved  an  occupancy  of  the  rancho  of  Las 
Pulgas  by  the  Arguellos  for  many  years  as  a  cattle  range.  One 
describes  it  as  extending  from  east  to  west  (evidently  a  mistake 
for  north  to  south)  four  leagues,  and  from  the  estuary  to  the  hills 
(lomas)  situate  at  the  west  of  Monte  Redondo  and  Cafiada 
"Raymundo."  This  would  include  the  valley  now  claimed. 
But  the  second  witness  describes  it  as  ''  about  four  leagues  " 
from  creek  to  creek,  and  "  one  league  from  the  estuary  to  tlie 
mountains  covered  with  trees."  The  third  as  "four  leagues 
from  creek  to  creek  and  one  league  from  the  estuary  to  the 
mouutaiiih  covered  with  trees,  of  the  Canada  Raymundo." 
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The  petitioner  did  not  exhibit  any  documentary  evidence  of  a 
prior  grant  of  any  given  quantity  of  land,  or  setting  forth  any 
certain  boundary,  nor  did  the  witnesses  pretend  to  have  ever 
seen  any. 

When  the  report  was  returned  to  the  governor,  he  made  the 
following  order,  dated  26th  November,  1885 :  — 

'*  Monterey,  November  26, 18SS. 

^^  In  view  of  the  petition  with  which  this  espediente  begins, 
and  the  information  of  three  competent  witnesses,  and  in  con- 
formity with  the  laws  and  regulations  of  the  subject,  the  minor 
orphans  of  the  deceased  citizen,  Don  Louis  Arguello,  at  the 
petition  of  Jos^  Estrada,  citizen,  are  declared  the  owners  in 
property  of  the  tract  known  under  the  name  of  ^Las  Pulgas' ; 
reserving  the  approval  of  the  M.  E.  territorial  deputation,  to 
which  this  espediente  shall  be  sent,  the  corresponding  patent  to 
be  signed,  and  recorded  in  the  corresponding  book,  delivering  it 
to  the  interested  parties  for  its  suitable  uses.  Senor  Don  Jos^ 
Castro,  senior  member  (vocal)  of  the  M.  E.  territorial  deputa- 
tion, and  political  chief,  ad  interim^  of  Upper  California,  thus 
ordered,  decreed,  and  signed ;  to  which  I  certify." 

On  the  next  day  (27th  of  November,  1835,)  the  governor  exe- 
cuted the  following  document  to  serve  as  a  title  or  letters-patent. 
It  is  signed  by  tlie  governor  and  secretary,  and  recorded  in  the 
archives. 

"Wliereas,  citizen  Jos6  Estrada  has  petitioned  in  the  name 
of  his  wards,  Jos^  Ramon  and  Luis  Arguello,  and  the  girls  ITa 
Concepcion  and  M'a  Josefa,  minors  and  legitimate  children  of 
the  deceased  citizen,  Luis  Arguello,  having  previously  taken  the 
deposition  of  proper  witnesses,  and  they  having  declared  the 
land  called  ^  Las  Pulgas '  to  have  been  .their  property  of  the 
deceased  ever  since  the  year  of  1800,  whereof  the  limits  are  on 
the  south,  the  Arrogo  of  San  Francisquito,  on  the  north,  that  of 
San  Matteo,  on  the  east  the  estuaries,  and  on  the  west  the 
CaQada  de  Raymundo ;  and  using  the  faculties  which  are  con- 
ferred on  me  by  decree  of  this  day,  and  in  the  name  of  the 
Mexican  nation,  I  have  come  to  declare  him  the  owner  thereof 
by  the  present  letters,  this  grant  being  understood  as  made  in 
entire  conformity  with  the  disposition  of  the  laws  with  the  res- 
ervation of  the  approval  of  the  most  excellent  territorial  deputa- 
tion. The  land  herein  mentioned  is  four  leagues  in  latitude 
and  one  in  longitude.  In  consequence,  I  order  that  the  present, 
serving  as  a  title  to  him,  and  to  be  held  as  firm  and  valid,  be 
recorded  in  the  book  thereto  corresponding,  and  be  delivered  to 
the  petitioner  for  his  security  and  other  purposes.'* 

The  claimants  rely  upon  the  first  document,  dated  Novem- 
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ber  26,  which  gives  uo  defiDitc  boundary  or  quantity ;  and  argue 
that,  the  grant  being  thus  approved  by  the  assembly,  the  power 
of  the  governor  over  it  ceased,  and,  consequently,  that  the  docu- 
ment, dated  on  the  27th,  which  defines  the  boundaries  and 
quantity  of  the  concession,  is  not  the  definitive  grant  described 
in  the  rules  and  regulations  of  1828.  But  a  glance  at  these 
rules  and  at  the  contents  of  these  documents  will  show  the 
fallacy  of  this  assumption. 

The  first  section  of  these  regulations  gives  the  authority  to 
governors  (g^i  politico^  to  grant  vacant  lands.  The  second 
directs  the  form  and  manner  in  which  those  who  solicit  such 
grant  shall  address  the  governor.  The  third  requires  the  gover- 
nor to  obtain  the  necessary  information  required  by  the  laws  of 
1824,  and  consult  the  municipal  authorities,  whether  there  are 
any  objections  to  making  such  concession.  By  the  4th  section, 
the  governor  being  thus  informed  may  "accede  or  not"  to  the 
prayer  of  the  petition.  This  was  done  in  two  ways,  —  sometimes 
he  expressed  his  consent  by  merely  writing  the  word  "  concedo" 
at  the  bottom  of  the  expediente ;  at  other  times  it  was  expressed 
with  more  formality,  as  in  the  present  case.  But  it  seldom 
specified  the  boundaries,  extent,  or  conditions  of  the  grant.  It 
is  intended  merely  to  show  that  the  governor  has  "  acceded "  to 
the  request  of  the  applicant,  and  as  an  order  for  a  patent  or  de- 
finitive title  in  due  form  to  be  drawn  out  for  execution.  It  is 
not  itself  such  a  document  as  is  required  by  the  8th  section, 
which  directs  "  that  the  definitive  grant  asked  for  being  made,  a 
document  signed  by  the  governor  shall  be  given  to  serve  as  a 
title  to  the  parties  interested." 

The  document  of  the  26th  has  none  of  the  characteristics  of  a 
definitive  grant.  It  shows  only  that  the  governor  assents  that 
the  petitioner  shall  have  a  grant  of  a  tract  of  land  called  **'  Las 
Pulgas."  It  describes  no  boundary,  and  ascertains  no  quantity. 
It  contemplates  a  "  corresponding  patent,"  and  does  not  purport 
itself  to  be  such  document. 

On  the  contrary,  the  document  of  the  27th  has  all  the  formali- 
ties of  a  definitive  title,  and  purports  on  its  face  to  be  made 
for  that  purpose.  It  gives  the  boundaries  of  the  tract  known  as 
"  Las  Pulgas,"  namely :  "  On  the  south  the  creek  San  Francis- 
quito,  on  the  north  the  San  Matteo,  on  the  east  the  estuary,  on 
the  west  the  Cafiada  de  Raymundo,  four  leagues  in  length  and 
one  in  breadth." 

The  Mexican  authorities  have  themselves  given  a  construc- 
tion to  this  grant  in  1840,  when  they  gmnted  the  Cafiada  de 
Raymundo  to  Goppinger,  calling  for  "  Las  Pulgas "  as  its 
eastern  boundary.  Moreover,  juridical  possession  was  given 
to  the    Arguellos,  csialtlishing    rlie   western    i»uuudary  of  the 


544  SUPREME    COURT. 


Argaello  et  al.  v.  The  United  Statee. 


Las  Pulgas,  one  league  west  of  the  estuary  or  bay  of  San 
Francisco. 

The  commissioners  and  the  court  below  having  confirmed  the 
claim  of  the  appellants  to  the  extent  of  this  legal  title,  the  ques- 
tion on  their  appeal  is,  whether  they  have  shown  any  title  to 
the  valley  of  Baymundo,  or  for  any  land  west  of  the  boundary 
adjudged  to  Las  Pulgas  by  the  Mexican  authorities,  so  many 
years  ago.  In  support  of  their  claim  the  appellants  rely  upon 
a  supposed  grant  from  Governor  Borrica  to  Don  Jos^  Arguello, 
at  an  early  aay,  and  a  regrant  or  new  title  to  Don  Luis  Arguello 
in  1820  or  1821,  by  De  Sola. 

Much  parol  testimony,  and  some  historical  documents,  have 
been  introduced  on  this  subject.  The  value  and  effect  of  this 
evidence  has  been  very  fully  discussed  by  the  commissioners 
and  the  court  below.  We  fully  concur  in  their  conclusions  on 
this  subject,  but  do  not  think  it  necessary  to  indicate  our  opin- 
ion bv  a  special  and  particular  examination  of  it.  It  will  be 
sufficient  to  state  the  results  at  which  we  arrived  after  a  careful 
consideration. 

1.  There  is  no  sufficient  evidence  to  satisfy  our  minds  that 
any  grant  was  ever  made  by  (Governor  Borrica,  or  by  De  Sola. 
The  archives  of  government  show  no  trace  of  evidence  of  such 
a  grant  from  either  of  them.  They  have  not  proved  the  exist- 
ence of  it  by  the  testimony  of  any  one  who  had  seen  it ;  they 
assume  the  existence  aud  loss  of  the  documents,  from  the  fact 
that  none  can  now  be  found. 

Without  stopping  to  inquire,  whether,  by  the  Spanish  law,  a 
subject  could  claim  against  the  king  by  prescription,  we  will 
assume,  for  the  purposes  of  this  case,  that  as  a  presumption  of 
fact,  the  court  would  be  justified  in  presuming  a  grant  on  proof 
of  fifty  years'  continuous,  notorious,  adverse  possession  of  a 
tract  of  land  having  certain  admitted  and  well-defined  boun- 
daries ;  and  inquire  whether  we  have  such  evidence  as  regards 
this  valley  of  Raymundo,  and  the  eight  additional  leagues  of 
land  now  claimed  to  belong  to  the  ranches  of  Las  Pulgas. 

Don  Jos^  Arguello  was,  for  many  years,  commandant  of  the 
Presidio  of  San  Francisco ;  after  his  death  he  was  succeeded  in 
the  command  by  his  son  Don  Luis.  As  early  as  1797,  the 
king's  horses  were  pastured  and  herded  on  this  rancho.  As 
early  as  1804,  soldiers,  under  the  command  of  Don  Jos£,  resided 
in  huts  on  the  land  included  in  the  grant  made  to  appellants  in 
18S5,  and  had  charge  of  cattle  said  to  belong  to  the  comman- 
dant Don  Jos^.  The  slieep  of  the  neighboring  mission  of  Santa 
Clara  were  sometimes  pastured  on  it.  The  king's  cattle,  as  well 
as  those  of  the  commandant,  were  pastured  on  it  as  late  as  1821. 
After  the  death  of  Don  Jos^,  his  son  and  successor  in  office, 
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Don  Luis,  continued  the  occupation  of  it,  by  his  herds  and 
herdsmen.  The  cattle  on  this  rancho,  at  some  seasons,  wan- 
dered over  the  valley  of  Raymundo,  and  to  the  foot  of  the 
western  sierra.  Don  Luis  also  cut  timber  at  one  time  on  the 
hills  west  of  said  valley. 

About  1821,  Governor  Sola  had  the  king's  cattle  removed,  and 
permitted  Don  Luis  to  remain  in  possession  of  the  rancho,  which 
he  continued  to  claim  as  his  own  up  to  the  time  of  his  death ; 
though  he  took  no  steps  towards  obtaining  a  definitive  title.  As 
to  the  extent  of  his  claim ;  his  eastern,  northern,  and  southern 
boundaries  by  the  creek  and  the  estuary  were  well  known  and 
ascertained.  The  western,  though  said  to  be  the  hills,  or  moun- 
tains, and,  in  one  sense,  a  fixed  boundary,  was  very  uncertain. 
It  might  be  at  one  league  from  the  bay  to  the  first  range  of 
woody  hills,  or  four  leagues  to  the  highest  summit  of  the  main 
ridge  of  the  sierra.  Not  one  of  the  witnesses  who  attempt  to 
establish  this  title  by  tradition  can  state  what  number  of  square 
leagues  it  contained. 

No  inference  of  an  adverse  claim  or  grant  can  be  drawn  from 
the  fact  that  the  commandant  of  a  post  pastured  his  own  cattle 
with  those  of  the  king,  or  that  the  son  and  successor  in  office 
should  continue  in  possession  of  the  rancho  by  permission  of 
the  governor  after  the  king's  cattle  were  removed.  The  fact 
that  the  cattle  of  Arguello  wandered  to  the  mountains  and  over 
this  valley  affords  no  necessary  presumption  that  he  claimed  it 
or  owned  it.  And  in  a  frontier  country  the  cutting  of  timber  is 
very  equivocal  evidence  of  even  a  claim  of  ownership  of  the 
land.  The  evidence  shows  also  an  unequivocal  denial  of  Don 
Luis  that  his  claim  extended  beyond  the  bounds  of  the  grant 
since  made  to  his  heii*s,  or  included  the  Gaiiada  Raymundo. 

The  fact  that  the  governor,  in  1835,  refused  to  grant  this 
valley  to  Alvisu,  because  it  belonged  or  was  claimed  by  the 
heirs  of  Arguello,  cannot  operate  to  give  a  title  to  them  by  way 
of  estoppel.  The  only  inferences  that  can  be  drawn  from  these 
proceedings  are :  1.  That  Alvisu  applied  for  the  land.  2.  That 
the  Arguellos  claimed  it.  8.  That  the  governor  refused,  for 
that  reason,  to  grant  it  to  Alvisu.  It  has  always  been  the 
wise  and  just  policy  of  the  Mexican  government  to  avoid  grant- 
ing litigious  titles.  Hence  the  caution  shown  in  refusing  to 
grant  to  Alvisu  till  the  true  extent  of  the  Arguello  claim  was 
established.  Estrada,  who  acted  on  that  occasion  for  the 
widow  and  heirs,  reserved  to  himself  the  right  '^  to  further 
develop  their  claim."  This  was  immediately  done  by  his  ap- 
plication to  the  governor  for  a  title,  and  the  proceedings  thereon 
in  1885,  which  have  been  already  noticed.  This  proceeding 
was  instituted  for  the  purpose  of  having  a  direct  adjudication 
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on  the  claim  of  the  Arguellos,  and  the  extent  and  boundaries  of 
Las  Pulgas,  which  they  then  occupied  as  a  rancho.  Here  we 
have  the  first  proceeding  which  can  operate  as  an  estoppel  on 
either  party.  The  king  may  be  estopped  by  his  deed,  and  the 
appellants  by  acceptii^g  as  a  definitive  title  to  the  Las  Pulgas  a 
deed  excluding  the  valley  of  Raymundo,  are  estopped  from 
asserting  that  it  is  included  in  their  grant.  Here,  for  the  first 
time,  we  have  a  juridical  investigation  to  ascertain  and  fix  the 
boundaries  of  Las  Pulgas.  A  name  which  represented  hereto- 
fore an  unknown  quantity  has  been  reduced  to  certainty.  This 
grant  has  been  registered  among  the  public  archives,  accepted 
by  the  claimants,  and  possession  delivered  accordingly.  Having 
thus,  by  a  r^ular  juridical  proceeding,  ascertained  the  boun* 
daries  and  quantity  of  land  represented  by  the  name  of  Las 
Pulgas,  the  valley  of  Raymundo,  being  without  the  boundary  so 
fixed,  is,  in  1840,  granted  as  public  land  to  Coppinger. 

There  is  no  evidence  to  show  either  fraud  or  mistake  in  these 
proceedings.  The  appellants  have  got  Las  Pulgas  by  a  valid 
title,  according  to  the  boundaries  ascertained  by  the  proper 
public  authorities,  and  cannot  now  be  permitted  to  recur  to 
vague  tradition  of  a  vague  and  uncertain  boundary,  to  unsettle 
the  titles  to  a  large  territory  since  granted  to  others. 

The  case  of  the  United  States  t;.  Roselius,  15  How.  81,  bears 
a  strong  resemblance  to  the  present.  There  it  was  decided, 
that  '^wben  a  part  of  the  land  claimed  under  a  Spanish  title 
was  granted  to  and  accepted  by  the  claimant,  without  any  sav- 
ing of  his  claim,  this  must  be  taken  to  have  satisfied  his  whole 
claim  upon  the  equity  of  the  government.*'  It  is,  say  the  court, 
in  the  nature  of  a  compromise,  and  conclusive  as  to  the  rights 
of  the  claimant. 

In  the  case  before  us,  the  equity  of  the  claimant  was  adjudi- 
cated idfter  an  investigation  of  the  claim,  and  an  ascertainment 
of  its  boundary  and  quantity.  But,  whether  it  be  treated  as 
rei  judicata  or  as  a  compromise,  it  is  equally  conclusive  as  to 
the  claims  of  the  appellant  on  the-  equity  of  the  government. 

2.  We  come  now  to  the  consideration  of  the  appeal  entered 
on  behalf  of  the  United  States. 

The  authenticity  of  the  patent  or  concesnon  to  the  claimants 
for  Las  Pulgas,  in  1835,  is  not  disputed;  but  it  is  contended 
that  it  is  void,  ^*  because,  under  the  regulations  of  1824,  lands 
lying  within  the  littoral  leagues  could  not  be  granted  by  terri- 
torial governors,  but  only  by  the  supreme  government" 

On  the  contrary,  it  is  contended  by  the  counsel  for  the  claim- 
ants, **  that  this  clause  in  the  colonization  laws  is  not  intended  as 
a  general  prohibition  of  grants  of  land  within  those  boundaries, 
but  refers  only  to  foreign  colonization;  and  is  applicable  to 
States  only,  and  not  to  the  Territories  of  the  republic. 
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It  is  evident  from  an  inspection  of  this  act  of  1824,  and  con- 
sequent regulations  of  1820,  that  they  contemplate  two  distinct 
species  of  grants.  1.  Grants  to  impresarios^  or  contractors, 
sometimes  called  pobladoresj  who  engaged  to  introduce  a  body 
of  foreign  settlers.  2.  The  distribution  of  lands  to  Mexican 
citizens,  <'  families  or  single  persons." 

While  these  countries  were  under  the  dominion  of  Spain,  the 
governors  had  authority  to  make  grants  of  the  latter  description, 
while  those  of  the  former  required  the  sanction  of  the  king.  As 
examples  of  such  colonization  contracts  in  Louisiana,  those  of 
the  Marquis  of  Maison  Rouge  and  the  Baron  de  Bastrop  may 
be  referred  to.  They  came  under  the  consideration  of  this  court 
in  the  cases  of  the  United  States  v.  King  and  Goxe,  7  How. 
833,  and  the  United  States  i;.  Philadelphia,  11  How.  609. 
These  contracts  were  executory.  They  designated  a  certain 
tract  of  country,  which  was  '^  appropriated  "  to  be  gratuitously 
distributed  among  the  colonists,  but  did  not  confer  an  absolute 
or  immediate  title  toi  the  whole  tract  to  be  colonized  by  the  con- 
tractor. '^  As  the  object  of  these  grants  was  to  obtain  a  body 
of  foreign  agriculturists,  who  would  settle  together  under  one 
common  leader,  in  whom  the  government  could  confide,  liberal 
terms  were  offered.  A  body  of  such  colonists,  besides  opening, 
cultivating,  and  improving,  the  wild  lands,  served  as  a  protection 
against  the  Indians,  and  created  inducements  to  others  of  their 
countrymen  to  join  them,  and  thus  promote  the  early  settlement 
of  the  province." 

The  same  policy  was  pursued  by  the  Mexican  government. 
Besides  the  desire  of  fortifying  themselves  against  apprehended 
attempts  at  subjugation  by  Spain,  they  had  before  their  eyes  the 
prosperous  growth  of  the  United  States  consequent  on  the  liberal 
encouragement  of  European  immigration.  But,  wliile  anxious 
to  encourage  immigration  of  foreigners,  they  nevertheless  enter- 
tained some  jealousy,  well  founded,  perhaps,  that  in  case  of 
conflict  with  a  powerful  neighbor,  their  sympatliies  and  allegiance 
might  not  be  safely  relied  on. 

Hence,  the  caution  exhibited  in  requiring  the  approval  of  the 
supreme  government  ^'  to  grants  made  to  impresarios  "  for  them 
to  ^'  colonize  with  many  families."  But  while  a  judicious  policy 
might  forbid  the  settlement  of  large  bodies  of  foreigners  on  the 
boundaries  and  sea-coast,  we  cannot  impute  to  them  the  weak- 
ness, or  folly,  of  confining  their  native  citizens  to  the  interior, 
and  thus  leaving  their  sea-coast  a  wilderness  without  population. 
On  the  contrary,  the  same  considerations  of  policy  which  exclud- 
ed foreigners,  would  encourage  the  settlement  of  natives  within 
those  bounds.  The  statute  books  of  Mexico  abound  in  acts 
offering  every  inducement  to  Mexican  families  to  settle  on  the 
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frontiers;  proffering  grataitous  grants  of  land  and  of  agricul- 
tural implements,  —  expenses  of  tiieir  voyage,  —  maintenance  for 
a  year,  —  and  leave  to  import  certain  articles  free  of  duty.  The 
military  posts  in  the  territory  were  on  the  sea-coast;  and  it 
would  be  strange  policy  indeed  which  would  isolate  the  posts 
intended  for  the  protection  of  settlers,  and  compel  them  to  owell 
among  the  savages  without  protection.  Numerous  enactments, 
also,  exhibit  their  cautious  jealousy  with  respect  to  foreigners, 
and  especially  their  coterminous  neighbors  on  the  north/  An 
act  of  1828  directs  all  Spaniards  living  on  the  coast  of  the 
Mexican  gulf  to  retire  twenty  leagues  from  it.  Another,  of 
1880,  prohibits  settlements  of  foreigners  from  coterminous 
nations  on  any  part  of  their  border  states. 

A  careful  examination  of  this  decree  of  1824,  and  regulations 
of  1828,  will  show  that  their  letter  conforms  to  this  policy,  pur- 
sued with  so  mudii  solicitude.  The  title  to  the  decree  shows  its 
subject  to  be  *^  colonization."  The  term  colonization  implies 
immigration  in  numbers.  The  first  section  speaks  of  the  sub- 
jects of  such  colonization  as  *^  foreigners."  It  guarantees  to  them 
security  of  person  and  property.  The  second  and  third  describe 
the  lands  open  to  such  colonists,  and  require  the  states  to  make 
rules  and  regulations  for  colonization  within  their  limits.  The 
fourth  (whose  construction  is  now  under  consideration)  forbids 
the  colonization  of  the  territory  comprehended  within  twenty 
leagues  of  the  boundaries  of  any  foreign  state,  and  within  ten 
leagues  of  the  searcoast,  without  the  consent  of  the  supreme 
executive  power.  The  sixth  section  provides  that  no  duties  shall 
be  imposed  on  the  entrance  of  ^^  foreigners."  The  seventh 
forbids  the  immigration  of  ^^  foreigners  '*  to  be  prohibited  prior 
to  1840,  except  of  some  particular  nation,  and  under  peculiar 
circumstances.  The  seventh  indicates  the  possibility  that  the 
government  may  find  it  necessary  to  take  measures  of  precau- 
tion for  the  security  of  the  federation  with  respect  to  foreigners 
who  come  to  colonize. 

These  are  dl  the  sections  of  the  act  which  refer  directly  to 
colonization.  The  subjects  of  it  are  called  ^'  foreigners  "  through- 
out. They  are  the  only  persons  to  whom  the  fourth  section  has 
any  reference  or  application. 

The  9th  section  first  speaks  of  the  ^^  distribution  of  lands "  to 
individuals  and  families,  as  distinguished  from  colonists,  and 
provides  that  Mexican  citizens  should  be  preferred,  without  dis- 
tinction of  classes,  except  as  to  those  who  have  rendered  special 
service  to  their  country. 

Thus  we  have  seen  that  the  first  eight  sections  apply  wholly 
to  colonists  and  foreigners.  It  would  be  contrary  to  every  canon 
of  construction  to  apply  the  provi}<ions  made  for  them  to  the 
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subject  introduced  for  the  first  time  in  the  9th  section,  or  to 
select  the  4th  section  as  applicable  to  native  citizens,  while  the 
other  seven  are  confined  by  their  terms  to  *'  foreigners." 

The  regulations  of  1828,  made  for  the  purpose  of  carrying 
into  execution  the  law  of  1824,  evidently  give  tliis  construction 
to  that  act.  It  makes  a  clear  distinction  between  empresario 
contracts  for  colonization,  and  grants  to  Mexican  citizens.  In 
conformity  with  the  4th  section  of  that  act,  it  requires  grants  to 
empresarios  to  have  the  sanction  of  the  supreme  government, 
while  those  made  to  individuals  or  families  need  only  the  approv- 
al of  the  territorial  deputation.  This  may  be  said  to  be  a  legisla- 
tive construction  of  the  act  of  1824,  and  demonstrates  that  this 
restraint  of  grants  within  the  lateral  leagues  had  no  application 
except  to  colonies  of  foreigners. 

If  anything  further  were  wanted  to  fortify  this  construction, 
the  uniform  practice  of  the  territorial  governors  to  make  grants 
to  individuals  and  families  within  those  bounds  would  be  con- 
clusive. 

The  petition  of  Jimeno  in  1840,  praying  the  governor  to  apply 
to  the  supreme  government  for  a  confirmation  of  these  grants, 
confirms  the  views  we  have  taken.  It  shows  what  had  been  the 
antecedent  practice  on  the  subject,  and  that,  although  Jimeno 
had  doubts  about  its  legality,  others  had  not. 

On  the  whole,  we-  are  of  opinion  that  the  judgment  of  the 
district  court  is  correct,  and  it  is  adjudged  that  the  said  claim 
of  the  petitioners  is  valid  as  to  that  portion  of  the  land  described 
in  the  petition,  which  is  bounded  as  follows,  to  wit:  On  the 
south  by  the  Arrogo,  or  creek  of  San  Francisquito,  on  the  north 
by  the  creek  San  Matteo,  on  the  east  by  the  Esteras,  or  waters  of 
the  bay  of  San  Francisco,  and  on  the  west  by  the  eastern  borders 
of  the  valley  known  as  the  ^'  Gafiada  de  Raymundo,"  said  land 
being  of  the  extent  of  four  leagues  in  length  and  one  in  breadth, 
be  the  same  more  or  less,  and  it  is  therefore  hereby  decreed  that 
the  said  land  be,  and  the  same  is  hereby  confirmed  to  them ; 
and  it  is  further  adjudged  and  decreed  that  the  said  petitioners 
have  and  hold  the  same  under  this  confirmation  in  the  fol- 
lowing shares  or  proportions,  to  wit:  Maria  de  la  Solidad 
Ortega  Arguello,  one  equal  undivided  half  thereof ;  Jos^  Ramon 
ArgueUo,  one  equal  undivided  fourth  part  thereof;  Luis  An- 
tonio Arguello,  one  equal  undivided  tenth  part  thereof;  and 
S.  M.  Mezes  three  equal  undivided  twentieth  parts  of  said 
premises. 

And  as  to  the  portion  of  the  premises  described  in  said 
petition,  which  is  not  included  within  the  boundaries  above 
mentioned,  the  claim  of  the  petitioners  is  adjudged  not  to  be 
valid. 
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No.  77.  Abguello  et  aL  v.  The  United  States. 
No.  78.  The  United  States  i;.  Abguello  et  al. 
No.  92.  The  United  States  o.  Cebyantes. 
No.  94.  The  United  States  v.  Vaga  and  Pbna. 
No.  99.  The  United  States  v.  Labkin  and  Missboon. 

Mr.  Justice  DANIEL,  dissenting. 

From  the  decision  of  the  court  in  each  of  these  causes,  (as  I 
have  done  in  that  of  the  United  States  v.  Reading,  during  the 
present  term,  and  as  I  should  have  done  in  those  of  the  United 
States  i;.  Ritchie,  17  How.  625,  and  of  the  United  States  v. 
Fremont,  17  lb.  542,  had  I  set  in  the  causes  last  mentioned,)  I 
am  constrained  to  declare  my  dissent. 

The  decisions  in  all  the  causes  above  enumerated  have, 
according  to  my  apprehension,  been  made  in  violation  of  the 
acknowledged  laws  and  authority  of  that  government  which 
should  have  controlled  those  decisions  and  the  subjects  to  which 
they  relate ;  are  subversive  alike  of  justice  and  of  the  rights 
and  the  policy  of  the  United  States  in  the  distribution  and  seat- 
ing of  the  public  lands,  —  of  the  welfare  of  the  people  of  Califor- 
nia, by  inciting  and  pampering  a  corrupt  and  grasping  spirit 
of  speculation  and  monopoly,  —  subversive,  likewise,  or  rules  and 
principles  of  adjudication  heretofore  asserted  by  this  court  in 
relation  to  claims  to  lands  within  the  acquired  domain  of  the 
United  States. 

It  has  by  this  court  been  repeatedly  and  expressly  ruled,  with 
respect  to  the  territories  acquired  by  the  United  States,  either 
by  purchase  or  conquest,  that  the  laws  and  institutions  in  force 
within  those  territories  at  the  time  of  the  acquisition,  were  not 
from  thence  to  be  regarded  as  foreign  laws,  and  in  that  aspect 
to  be  proved  as  matters  of  fact,  but  that  the  courts  of  the  United 
States  were  authorized  and  bound  to  take  the  same  judicial 
cognizance  and  notice  of  these  laws  which  they  were  autlior- 
ized  and  bound  to  extend  to  the  laws  of  the  several  States. 
This  doctrine  has  been  ruled  after  much  consideration  and  re- 
consideration, as  will  be  seen  in  the  cases  of  The  United  States 
V.  King  and  Ooxe,  7  How.  888 ;  The  United  States  v.  The  cities 
of  Philadelphia  and  New  Orleans,  11  lb.  609 ;  and  The  United 
States  V.  Turner  et  al.  11  lb.  668. 

It  is  conceded  that  at  the  times  at  which  the  claims  now 
sanctioned  by  this  court  came  into  being,  and  from  a  period 
anterior  to  the  origin  of  those  claims,  down  to  the  transfer  of 
the  country  to  the  United  States,  there  existed  laws  and  regula- 
tions enacted  by  the  Mexican  government  with  respect  to  the 
granting  of  lands  within  the  republic,  prescribing  the  modes  in 
which,  and  the  agents  by  whom,  all  grants  shtjiild  be  made,  and 
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prescribing  also  the  limitations  and  exceptions  to  which  the 
power  of  makinff  grants  was  subjected. 

Amongst  the  laws  and  ordinances  here  referred  to,  are  those 
by  which  the  authority  of  the  provincial  commanders  or  gov- 
ernors to  originate  the  titles  to  lands  was  conferred  and  limited. 
The  prerequisites  indispensable  for  the  consummation  of  titles ; 
the  immunity  from  the  power  of  the  provincial  governors,  or 
from  grants  or  alienations  by  them,  of  lands  belonging  to 
the  Missions;  the  prohibition  of  colonization  and  settlement 
within  twenty  leagues  of  a  foreign  territory,  and  within  what 
have  been  denominated  the  littoral  leagues,  or  ten  leagues  from 
the  sea-coast;  and  the  necessity  for  a  sanction  by  the  depart- 
mental assemblies  to  give  validity  to  private  or  individual  titles, 
were  all,  by  the  same  system  or  body  of  laws,  established  and 
proclaimed. 

With  the  wisdom  or  justice  of  those  laws  and  ordinances,  it 
is  conceived  that  this  court  can  have  no  legitimate  concernment ; 
much  less  can  it  exercise  the  power  to  dispense  with  them,  or  to 
modify  them  in  any  degree  whatsoever.  Its  province  and  its 
duty  are  confined  to  inquiries  as  to  the  existence  of  such  laws, 
and  to  their  just  effect  upon  the  pretensions  of  claimants  neces- 
sarily dependent  upon  and  subordinate  to  those  laws  ;  and  to  the 
protection  of  the  united  States,  the  successors  and  possessors  of 
that  authority  by  which  those  laws  were  ordained. 

Whenever  these  inquiries  shall  lead  to  the  conclusion  that 
such  pretensions  are  unfounded  in  law,  the  right  to  the  subjects 
to  which  they  relate  devolves  necessarily  upon  the  United  States 
as  succeeding  to  the  sovereignty  of  the  Mexican  government ; 
succeeding,  also,  to  the  high  obligation  of  so  disposing  of  these 
subjects  as  shall  render  them  conducive  to  the  national  revenue  ; 
shall  baffle  and  defeat  the  schemes  of  corrupt  and  corrupting 
avarice  and  monopoly ;  and  shall  maintain  and  secure  an 
equality  of  privilege  and  benefit  to  all  the  citizens  of  the 
nation. 

That  the  laws  and  ordinances  above  referred  to  were  solemnly, 
formally,  and  legitimately  established  and  proclaimed  by  the 
government  of  Mexico,  is  not  denied,  nor  is  it  pretended  that 
they  have  ever  been  expressly  or  openly  repealed  by  the  govern- 
ment of  the  republic.  An  attempt  is  made,  however,  to  escape 
from  the  authority  and  effect  of  those  public  laws  by  setting  up 
a  practice  in  violation  of  them,  and,  from  the  proof  of  this  prac- 
tice, to  establish  a  different  code  or  system  by  which  the  former, 
regularly  adopted  and  promulged,  and  never  directly  repealed, 
has  been  abrogated  and  disannulled.  The  results  of  this  attempt, 
if  successful,  (and  by  this  court  it  has  been  thus  far  rendered 
^iieecssful.)  are  these,      that  the  laws  and  institutions  of  the 
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republic  of  Mexico,  inscribed  in  her  archives,  are  not  to  be 
received  and  judicially  noticed  by  this  court ;  but  they  are  to 
be  sought  for  in  the  existence  of  machinations  and  abuses  which 
have  at  different  times  obtained,  in  defiance  of  the  established 
or  regular  government,  —  proofs  to  be  collected  from  sources 
however  impure  or  liable  to  improper  influences ;  —  in  other 
words  the  laws  of  Mexico  are  to  be  extracted  from  statements 
varying  or  contradictory  as  they  may  be,  and  resting  on  the  mere 
assertion  of  individuals,  all  of  them  perhaps  interested. 

How  a  proceeding  like  this  is  to  be  reconciled  with  the 
decisions  of  this  court  already  cited,  or  how  indeed  it  can  be 
reconciled  with  uniformity  or  with  the  safety  either  of  property 
or  person,  passes  my  comprehension  to  conceive.  It  can  hardly 
admit  of  a  rational  doubt  in  the  mind  of  any  man  who  con- 
siders the  character  of  much  of  the  population  of  the  late 
Spanish  dominions  in  America,  —  sunk  in  ignorance,  and  marked 
by  the  traits  which  tyranny  and  degradation,  political  and  moral, 
naturally  and  usually  engender,  —  that  proofs,  or  rather  state- 
ments, might  be  obtained,  as  to  any  fact  or  circumstance  which 
it  might  be  deemed  desirable  or  profitable  to  establish.  And  it 
will  very  probably  be  developed  in  the  progress  of  the  struggle 
or  scramble  for  monopoly  of  the  public  domain,  that  many  of 
the  witnesses  upon  whose  testimony  the  novel  and  sturdy  Mex- 
ican code  of  practice  or  seizure  i»  to  be  established,  in  abroga- 
tion of  the  written  law,  are  directly  or  intermediately  interested 
in  the  success  of  a  monopoly  by  which,  under  the  countenance 
of  this  court,  principalities  are  won  by  an  affidavit,  and  con« 
ferred  upon  the  unscrupulous  few,  to  the  exclusion  and  detriment 
of  the  many,  and  by  the  sacrifice  of  the  sovereign  rights  of  the 
United  States. 

A  transient  view  of  the  circumstances  under  which  these 
enormous  pretensions  have  been  originated  is  sufficient,  if  not 
for  their  absolute  condemnation,  at  least,  to  subject  them  to  a 
most  vigilant  scrutiny. 

If  we  look  at  the  condition  of  the  country  at  the  time,  we 
find  it  in  a  state  of  almost  incessant  agitation,  disorder,  and 
revolution,  —  controlled  in  rapid  succession  by  men  either  them- 
selves directly  and  violentlv  seizing  upon  power,  or  becoming 
the  instruments  of  those  who  had  practisea  such  irregularities, 

—  men  whose  position  was  created  or  maintained  by  no  r^ular 
or  constitutional  authority,  but  simply  by  force,  and  continuing 
only  until  overthrown  by  superior  violence.  Turning  our  atten- 
tion next  to  the  grants  themselves,  they  are,  without  an  exception, 

—  deficient  in  the  requisites  prescribed  by  the  established  writ- 
ten laws  of  the  country,  as  indispensable  to  impart  to  them 
validity,   -but  rest  solely  upon  tlie  circumstances  (and  boldly 


DECEMBER   TERM,  1856.  553 

The  United  States  v.  Croz  Cervantes. 


challenging  countenance  and  support  here  upon  those  circum- 
stances) that  they  have  originated  in  practical  and  temporary 
usurpations  of  power ;  and  that,  amidst  scenes  of  yiolence  and 
disorder,  have  been  either  maintained  or  acquiesced  in,  in  de- 
fiance of  the  known  public  law. 

Yet,  these  avowals  with  respect  to  the  origin  and  growth  of 
these  claims  —  avowals  which  infect  and  taint  their  entire  being 
and  character,  and  which  ought  to  consign  them  to  the  sternest 
reprobation  —  constitute  the  merits  by  which  they  commend 
themselves  to  the  countenance  and  support  of  a  tribunal  whose 
highest  function  is  the  assertion  of  law,  justice,  integrity,  order, 
—  the  dispensation  of  right  equally  to  all. 

Upon  such  a  foundation,  such  a  pretence,  or  rather  such  a 
defiance  of  authority,  I  will  not,  by  an  abuse  of  language,  call 
it  even  a  pi'etence  of  right.  I  cannot  consent  to  impair  or 
destroy  the  sovereign  rights  and  the  financial  interests  of  the 
United  States  in  the  public  domain.  I  can  perceive  no  merit, 
no  claim  whatsoever,  to  favor,  on  the  part  of  the  grasping  and 
unscrupulous  speculator  and  monopolist ;  no  propriety  in  retard- 
ing, for  his  advantage  or  profit,  the  settlement  and  population 
of  new  States,  by  excluding  therefrom  the  honest  citizen  of 
small  means,  by  whose  presence  and  industry  the  improvement 
and  wealth,  and  social  and  moral  health,  and  advancement  of 
the  country  are  always  sure  to  be  promoted. 


The  United  States,  Appellants,  v.  Cruz  Cervantes. 

The  court  again  decides  (as  in  United  States  v.  Reading,  page  1 )  that  it  was  the  duly 
of  the  eovernor  of  California,  and  not  that  of  the  grantee,  to  submit  a  grant  of  land 
to  the  departmental  assembly. 

And,  moreover,  when  the  case  was  submitted,  and  a  committee  reported  in  favor  of 
the  grant,  bat  no  final  action  appeared  to  have  been  had  upon  the  matter,  the  grantee 
should  have  the  benefit  of  the  presumption  of  a  decision  in  his  favor. 

It  again  decides,  as  in  the  preceding  case  of  Argnello  v.  The  United  States,  that  the 
ten  littoral  leagues  spoken  of  in  the  regulations  of  1834  and  1828,  do  not  mean  pro- 
hibition of  grants  of  land  to  native  citizens  for  their  own  nse. 

The  title  to  lands  held  by  the  missions  of  California,  was  never  vested  in  the  church, 
which  had  only  an  usufrnct  in  them  ;  and  in  the  present  case,  the  mission  assented 
to  the  grant  in  question. 

The  17th  section  of  the  regulations  of  1828  has  no  application  to  the  present  case. 

Also,  in  1833  and  1834,  the  government  of  Mexico  passed  laws  to  secularise  the  mis- 
sions. 

This  was  an  appeal  from  the  district  court  of  the  United 
States  for  the  northern  district  of  California. 
The  nature  of  the  claim  is  stated  in  the  opinion  of  the  court. 
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The  decree  of  the  district  court  was  as  follows :  — 
This  cause  came  on  to  be  heard  at  the  above-stated  court,  on 
the  transcript  and  evidence  and  the  arguments  of  counsel  for  the 
United  States,  and  for  the  claimant  Cruz  Cervantes  being.  It 
is  hereby  ordered,  acyudged,  and  decreed,  that  the  decision  and 
decree  of  the  board  of  commissioners,  for  the  ascertainment  and 
settlement  of  private  land  claims  in  claim  of  the  appellant,  Cruz 
Cervantes,  be  and  the  same  is  hereby  confirmed,  to  the  extent 
of  two  square  leagues  or  sitios  de  ganado  mayor,  and  for  no 
more ;  being  the  same  land  described  in  the  grant  and  expediente 
referred  to  therein,  and  of  which  judicial  possession  was  given 
to  him,  as  appears  by  the  evidence ;  provided  that  the  said  quan- 
tity to  him  granted  and  now  to  him  confirmed,  be  contained 
within  the  boundaries  called  for  in  said  grant,  and  map  to  which 
the  grant  refers,  and,  if  there  be  less  than  two  square  leagues,  or 
sitios  de  ganado  mayor,  within  the  said  bounds,  then  tiiere  is 
confirmed  to  him  the  said  less  quantity. 

M.  H.  M'Alusteb,  Circuit  Judge. 
OoDEN  Hoffman,  Jr.,  District  Judge. 

From  this  decree,  the  United  States  appealed  to  this  court 

It  was  argued  by  Mr.  Oushiw^  Tattomey-general,)  for  the 
United  States,  and  by  Mr.  JaneSy  for  ttie  appellee* 

Mr.  Justice  GBIER  delivered  the  opinion  of  the  court. 

The  appellee,  Cruz  Cervantes,  having  complied  with  the  pro- 
visions required  by  law,  obtained  a  grant  from  Nicholas  Quter- 
riez,  then  governor  of  California,  '^  o?  a  parcel  of  land  known  by 
the  name  of  San  Joaquin,  bounded  on  the  north  by  San  Felipe, 
on  the  south  by  Santa,  on  the  west  by  the  plain  of  San  Jaan, 
and  on  the  east  by  the  hills  of  the  same  name,''  containing  the 
quantity  of  two  leagues. 

This  concession,  dated  April  1,  1886,  was  presented  to  the 
departmental  assembly  for  confirmation.  The  committee  report- 
ed in  favor  of  the  grant, — ^*  on  the  12th  of  July  it  was  returned 
to  the  committee  for  its  reformation.''  This  concludes  the 
expediente  as  certified  from  the  archives.  It  does  not  appear 
whether  any  further  action  was  taken  on  the  subject  by  the 
assembly ;  nor  do  the  books  exist  among  the  archives  from  which 
any  further  facts  can  be  ascertained. 

The  land  granted  was  reported  to  be  within  the  ten  littoral 
leagues,  and  as  having  at  one  time  appertained  to  the  mission 
of  San  Juan  Bautista, — on  a  reference  of  the  expediente  made 
to  the  steward  of  the  mission,  their  consent  was  certified,  that 
"  the  place  to  be  adjudicated  to  the  petitioner  so  far  as  the  hillsi 
without  touching  the  oak  grove,"  Ao. 
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Within  the  space  of  two  years  Cervantes  entered  on  the  land, 
built  on  it,  and  cultivated  it,  and  continues  so  to  do.  On  the 
lOtb  of  February,  1841,  juridical  possession  was  delivered  to  him 
by  metes  and  bounds  with  the  customary  formalities. 

The  objections  to  the  validity  of  this  grant  are :  1.  That  it 
was  not  approved  by  the  departmental  assembly.  2.  That  the 
land  is  witfiin  the  ten  littoral  leagues.  8.  That  it  belonged  to  a 
mission,  and  it  was  therefore  unlawful  to  grant  it. 

1.  The  first  objection,  if  true  in  fact,  has  been  disposed  of  by 
this  court  in  the  case  of  United  States  v.  Reading,  decided  at 
this  term.  Besides,  so  far  as  the  archives  show  any  action  of 
the  assembly  on  this  grant,  it  is  an  approval  of  it ;  and  as  there 
is  no  evidence  that  it  was  rejected  or  annulled,  or  any  further 
report  made  on  it,  the  grantee  should  have  the  benefit  of  the 
presumption  of  a  decision  in  his  favor. 

2.  The  objection  that  the  land  lies  within  the  ten  littoral 
leagues,  has  jiist  been  disposed  of,  in  the  case  of  The  United 
States  V.  Arguello. 

8.  As  to  the  objection  that  the  land  had  belonged  to  the  mis- 
sion. 

The  large  tracts  of  land  appurtenant  to  the  mission  establish- 
ments, were  never  vested  in  the  church,  or  any  other  corporation 
or  individual,  by  any  grant  of  a  legal  title.  The  missionaries 
and  Indians  had  an  usufruct  or  occupancy  of  the  land,  at  the  will 
of  the  sovereign.  The  record  shows,  that  though  the  lands  now 
in  question  had  formerly  been  occupied  by  tike  mission,  they 
were  not  so  at  the  time  this  grant  was  made.  It  was  made,  also, 
with  the  assent  of  the  mission,  who  set  up  no  claim  to  further 
occupancy. 

The  17th  section  of  the  regulations  of  1828  forbids  lauds  ^^  occu- 
pied "  by  missions  from  being  made  the  subject  of  ^'  colonization 
grants  for  the  present,"  £c.,  and  can  therefore  have  no  application 
to  lands  not  so  occupied,  and  not  made  the  subject  of  '<  coloni- 
zation." Besides,  in  1888  and  1884,  the  government  of  Mexico 
passed  laws  to  secularize  the  missions;  since  which  time,  the 
public  authorities  have  granted  these  lands  to  individuals  in  the 
same  manner  as  other  public  lands ;  as  has  been  decided  by  this 
court  in  the  case  of  United  States  i;.  Ritchie,  17  How.  626. 

The  judgment  of  the  district  court  is,  therefore,  affirmed. 

Mr.  Justice  DANIEL  dissented. 

For  the  reasons  of  his  dissent  see  the  preceding  case  of  Ar- 
guello V.  The  United  States. 
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Thb  United  States,  Appeu.aots,  v.  Juan  Manuel  Vaca  and 

Juan  Felipe  Pena. 

Where  there  was  a  grant  of  land  in  California  in  184S,  with  three  bonndaiies  and  the 
onaodtj  stated ;  and  in  1845  a  new  grant  was  made  which  was  approved  bj  the 
departmental  assemblj,  snbject  to  the  condition,  that  within  four  months  a  map  of 
the  land  should  be  made ;  this  was  a  condition  subsequent,  the  non-oompUance  with 
which  did  not  work  a  forfeiture  of  the  grants  but  onlj  left  the  iMid  liable  to  be 
denounced. 

Moreover,  the  disturbed  state  of  the  conntrf  was  a  suffident  reason  for  not  making  the 
survey. 

This  was  an  appeal  from  the  district  court  of  the  United 
States  for  the  northern  district  of  California. 
The  facts  are  stated  in  the  opinion  of  the  court. 

It  was  argued  bj  Mr.  Oushitig^  (attorney-general,)  for  the 
United  States,  and  by  Mr.  Janesy  with  whom  was  Mr.  SirodCy  fov 
the  appellees. 

Mr.  Justice  GRIEB  delivered  the  opinion  of  the  court. 

On  the*  27th  January,  1848,  the  claimants  and  appellees  in  this 
case,  Juan  Manuel  Yaca  and  Jos6  Phelipe  Pe&a,  (the  latter 
under  the  name  of  Armijo,)  received  a  grant  of  land  from  Michel- 
torena,  then  governor ;  the  boundaries  of  which,  as  stated  in  the 
grant,  are  the  Sacramento  River  on  the  east,  on  tlie  west  the 
Sierra  of  Napa ;  at  the  north,  the  Creek  of  Lihuaytos,  (which  was 
also  given  as  the  name  by  which  the  tract  should  be  designated,) 
and  the  extent  ten  sitios  de  ganado  mayor.  Prior  to  this  grant, 
a  sketch  or  map  was  furnished,  according  to  the  law,  as  is  shown 
in  the  recitals  of  the  grant. 

The  grant  was  made,  as  expressed  in  it,  subject  to  '*  the  meas- 
urements to  be  made  of  contiguous  ranches,**  and  the  juridical 
possession  to  be  given  after  the  confirmation  of  the  grant 

Among  the  contiguous  ranches,  on  the  same  creek  or  river,  and 
which  ifad  not  been  measured,  was  that  of  William  Wolfskill. 
Between  the  claimants  and  Wolfskill  a  dispute  of  boundary 
arose,  which  prevented  the  lands  of  either  from  being  measured, 
which  continued  till  1846. 

In  1845,  the  dispute  was  settled  by  proceedings  had  before  the 
proper  authorities,  in  which  it  was  agreed  that  Wolfskill  should 
remain  with  the  lands  that  he  claimed  on  the  upper  part  of  the 
creek,  and  Yaca  and  Peiia  should  take  theirs  aajoining  his  on 
the  east. 

Vaca  and  PeQa  petitioned  to  Oovernor  Pico  for  a  new  grant, 
corresponding  to  the  agreement,  and  producing  the  former  grant 
as  a  foundation  for  it. 
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Tlie  governor  made  the  grant  according  to  the  agreement, 
bounding  the  rancho  by  the  eastern  limits  of  Wolfskill,  and  sub- 
ject to  the  measurement  to  be  made  of  the  contiguous  ranchos 
previously  conceded. 

Tlie  prior  proceedings  and  decree  of  concession  were  passed 
to  the  departmental  assembly,  and  the  concession  was  approved, 
under  the  condition  that  within  four  months  they  should  put  in 
the  hands  of  the  governor  a  proper  map  of  the  land. 

The  grant  by  Pico  designated  the  tract  as  "  Los  Putos."  The 
stream  of  Los  Putos'  is  the  same  called  in  the  former  grant 
"  Lihuaytos.'* 

It  is  not  worth  while  to  inquire  whether  the  departmental 
assembly  had  any  authority  to  annex  new  conditions  to  the  grant 
thus  approved  by  them.  It  is  a  condition  subsequent,  which,  at 
the  worst,  only  left  the  title  of  the. grantee  open  to  be  denounced. 
Bat  as  the  claimant  was  hindered  from  performing  it  by  the 
revolutionarv  state  of  the  country,  the  non-fulfilment  of  it  will 
not  work  a  forfeiture  of  his  title. 

The  chief  objection  urged  to  this  grant,  is  the  want  of  a  sur- 
vey, and  that  there  is  no  sufficient  designation  of  boundaries  to 
sever  it  from  the  public  domain.  It  is  a  sufficient  answer  to  this, 
—  that  the  quantity  is  defined  and  the  general  locality.  The 
claimant  had  been  in  possession  before  applying  for  the  grant 
under  a  license  from  Yallejo ;  the  tract  was  known  by  the  desig- 
nation of  "  Los  Putos,"  or  "  Lihuaytos.**  It  was  to  be  located 
on  the  eastern  boundary  of  Wolfskill,  and  on  the  margin  of  the 
river. 

The  district  court  confirmed  the  grant  on  the  authority  of  the 
case  of  Fremont  v.  United  States,  17  How.  542.  As  that  case  is 
directly  in  point  and  overrules  the  objections  made  to  this  grant, 
we  do  not  think  it  necessary  to  pursue  the  subject  further. 

The  decree  of  the  district  court  is  affirmed. 

Mr.  Justice  DANIEL  dissented. 

For  the  reasons  of  his  dissent  see  the  preceding  case  of  Ar- 
guello  V.  The  United  States. 


The  United  States,  Appellants,  i;.  Thomas  O.  Larkin  and 

John  S.  Missroon. 

Where  there  was  a  grant  of  land  in  California  made  by  the  governor  to  the  secretary 
of  the  government,  and  neither  the  petition  nor  the  patent  >tatod  the  quantity,  but 
the  roncc>>ioi)  and  direction  by  the  governor  to  the  proper  officer  to  issne  the  pft^ 
cnt.  limiteii  the  quantity  to  eleven  square  leagues,  this  concession  and  direction 
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coDstitDte  a  part  of  the  eridence  of  title,  aad  are  loiBdeiit  to  make  a  good  grant  for 
that  amount 

The  petition  to  the  ^reraor  wae  accompanied  with  a  sketch  or  map  giving  the  loca- 
tion and  boandanes  of  the  tract  Tne  patent  refers  to  this  tketch,  and  bj  it  the 
land  can  be  located. 

The  fraudulent  nature  of  the  grant  was  not  made  a  question  in  the  court  below  and 
therefore  cannot  be  made  here.    Moreover,  there  is  no  evidence  of  fraud. 

The  objections  that  the  case  was  not  submitted  to  the  departmental  assemblj,  and  that 
judicial  possession  was  not  ti^en  of  the  land,  are  overruled  by  the  case  of  Uniied 
States  o.  Flnemont,  17  How.  542. 

Neither  the  act  of  the  Mexican  congress  of  1824,  nor  the  regulations  of  1828,  pre- 
scribe any  particular  form  of  grants  or  patents  of  the  public  lands.  And  there  is 
no  nniformitjr  with  respect  to  the  conaitions  imposed  upon  the  grantee,  either  in 
those  which  relate  to  the  culdvation  or  taking  possession  of  the  land.  The  absence 
of  the  condition  of  settlement  within  a  limited  time  will  not  avoid  the  grant  in 
this  case. 

This  was  an  appeal  from  the  district  court  of  the  United 
States  for  the  northern  district  of  California. 
The  facts  are  stated  in  tlie  opinion  of  the  court 

It  was  argued  by  Mr.  Cmhingj  (attorney-general,)  for  the 
United  States,  and  by  Mr.  Laivrence^  with  whom  was  Mr.  Goold, 
for  the  appellees. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from-  a  decree  of  the  district  court  of  the 
United  States  for  the  northern  district  of  California,  in  which  a 
land  claim  was  confirmed  to  the  appellees,  and  which  had  been 
previously  confirmed  by  the  board  of  commissioners. 

The  grant  was  made  to  Manuel  Jimeno,  who  was  at  the  time 
secretary  of  the  government  of  California,  by  Governor  Michel- 
torena,  oii  the  4th  November,  1844. 

The  petition  for  the  same  is  as  follows :  — 

«  Excellent  Sir  Governor  : 

^^  I,  Manuel  Jimeno  Cassarin,  a  resident  of  this  department, 
represent  before  Y.  E.,  with  due  respect,  that,  inasmuch  as  it  suits 
my  interests  to  establish  a  rancho  about  (port)  the  Sacramento 
River,  according  to  the  accompanying  sketch,  I  entreat  Y.  E.  to 
be  pleased  to  grant  to  me,  since  it  lies  completely  unoccupied, 
and  nobody'  has  petitioned  for  it,  the  land,  as  it  is  made  apparent 
by  the  general  map,  formed  this  year  by  the  Land  Surveyor 
Bidwell.    By  which  grace  I  will  receive  mercy  from  Y.  E. 

(Signed)  ^^  Manuel  Jimeno. 

"Monterey,  Novemher  the  lst»  1S44." 

And  on  the  same  day  the  governor  made  the  following  mem- 
orandum :  — 

"Mooteref,  Novi'mber  1, 1S44. 

"  The  party  concerned  not  being  able  to  report,  on  account  of 
his  being  at  a  time  concerned,  party  and  secretary  of  govern- 
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ment,  I  order  that,  whatever  it  may  be  convenient  to  have  in 
mind,  for  the  purpose  of  coming  to  a  determination,  be  brought 
to  my  knowleoge. 

(Signed)  "  MiCHBLTOBBNA." 

And  on  the  next  day  directions  were  given  for  the  issuing  of 
the  patent,  as  follows :  — 

"  Monterey,  November  the  2d,  1844. 

'^  After  having  seen  the  petition  at  the  head  of  this  record  of 
proceedings,  the  uncultivated  state  in  which  the  land  petitioned 
for  lies,  according  to  the  general  map  which  has  been  formed  of 
tlie  Sacramento  River,  and  whatever  else  it  was  found  convenient 
to  attend  to,  in  conformity  with  the  laws  and  regulations  on  the 
subject,  I  declare  Don  Manuel  Jimcno  .the  owner  of  eleven 
square  leagues  ( '^  Sitios  de  Oanado  Mayor  "  )  between  Sacrar 
mento  River,  the  ranch  which  the  children  of  Senor  Larkin  have 
applied  for,  and  the  vacant  lands  lying  south,  as  the  respective 
sketch  shows.  Let  the  corresponding  patent  be  issued ;  let  it 
be  entered  in  the  respective  book  ;  and  let  it  be  delivered  to  the 
party  concerned,  for  his  security,  and  other  ends. 

(Signed)  "  Michbltorena." 

And  on  the  4th  November  the  patent  was  issued,  in  the  fol- 
lowing terms :  — 

<'  [L.  S.J  The  citizen  Manuel  Micheltorena,  general 

[Maritime  Castom  House,  of  brigade  of  the  Mexican  army,  adjutant* 

Monterey.]  general  of  the  staff  of  the  same,  governor, 

commandant-general,  and  inspector  of  the  department  of  Cali- 
fornias. 

*'  [L.  S.]  Whereas  Don  Manuel  Jimeno  has  peti- 

[GoTem't  of  the  depart-  tioned  for  his  personal  benefit  for  the  tract 
ment  of  the  Caiifomias.]  ^f  j^nd  which  is  unoccupied  between  the 

ranch  which  has  been  granted  to  the  children  of  Don  Tomas 
0.  Lai^in,  the  River  Sacramento,  and  the  uncultivated  lands 
which  are  on  the  side  of  the  south,  entirely  in  conformity  with 
the  showing  in  the  corresponding  plan.  Th#necessary  prelimi- 
naries and  investigations  having  been  gone  through  with,  as 
directed  by  the  laws  and  regulations  on  the  subject ;  exercising 
the  authority  in  me  vested,  in  the  name  of  the  Mexican  nation, 
I  have  just  granted  to  him  the  said  land,  subject  to  the  following 
conditions :  — 

'^1.  He  may  inclose  it  without  prejudice  to  the  cross-ways, 
roads,  and  right  of  way ;  he  shall  eigoy  it  freely  and  exclusively, 
destining  it  to  the  use  and  cultivation  which  best  suits  him. 

^^  2.  He  shall  solicit  the  proper  judge  to  give  him  juridical  pos- 
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session  of  it,  in  virtue  of  this  grant,  for  the  which  boundaries 
thereof  shall  be  marked  out,  within  the  limits  of  which,  besides 
the  usual  landmarks,  he  shall  plant  some  fruit-bearing  or  some 
forest  trees  of  some  utility. 

*'  8.  If  he  shall  contravene  these  conditions  he  will  lose  his 
right  to  the  land. 

^^  Wherefore,  I  order  this  title,  being  of  itself  duly  firm  and 
valid.  Record  thereof  shall  be  taken  in  the  proper  book,  and 
that  it  be  delivered  to  the  party  interested  for  his  security,  and 
for  other  purposes. 

^^  Given  in  Monterey,  this  fourth  day  of  November,  one  thou- 
sand eight  hundred  and  forty-four. 

(Sg'd)  «  Man'l  Michklt'a. 

(Sg'd)  Fbano'o  Abcb, 

'^  The  record  of  this  grant  has  been  taken  in  the  proper  book, 
folio. 

"Pranc'o  Abob." 

On  the  21st  April,  1846,  Jimeno  made  application  to  the  de- 
partmental assembly  for  a  confirmation  of  his  grant. 

^^  To  the  excellent  departmental  assembly :  — 

^^I,  Manuel  Jimeno,  represent  before  Y.  E.,  with  all  due  respect, 
that  by  the  adjoined  title  is  proved  the  grant,  made  in  my  favor, 
of  a  tract  of  land  on  the  margins  of  the  Sacramento  ( *  cor- 
responde ' )  River,  and,  inasmuch  as  it  pertains  (correspond)  to 
Y.  E.,  to  rive  Y.  E.  approved. 

^'  I  beg  X.  E.  to  deign  to  grant  it  to  me,  whereby  I  will  receive 
grace  and  mercy.  I  swear  so ;  and  Y.  E.  will  be  pleased  to  ex- 
cuse my  usage  of  common  paper,  there  being  none  of  the  cor- 
responding paper. 

(Signed)  ^^  Manuel  Jimeno. 

••  Monterey,  April  tbe  Slet,  IS46/' 

And  on  the  8d  June,  the  same  year,  that  body  acted  upon  the 
application  of  which  we  have  the  following  record :  — 

"Angeles,  June  the  3d,  1S4S. 

^^  Account  having  been  given  in  to-day's  session  to  the  excel- 
lent departmental  assembly,  with  this  instancy,  it  was  ordered  to 
be  referred,  together  with  the  respective  record  of  proceedings, 
to  the  committee  on  vacant  lands. 

(Signed)  "Auoustin  Ouveka." 
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Jimeno  and  his  wife  conveyed  all  their  interest  in  the  land  to 
the  appellees  on  the  SOth  August,  1847 ;  soon  after  which  the 
grantees  took  actual  possession,  and  have  occupied  and  possessed 
the  same  over  since. 

The  petition  to  the  governor  was  accompanied  with  a  sketch 
or  map  giving  the  location,  and  boundaries  of  the  tract  solicited, 
and  referred,  also,  to  a  general  map  of  the  valley  of  the  Sacra- 
mento River,  made  by  Bidwell,  a  land  surveyor,  the  same  year. 
The  quantity  of  land  was  not  specifically  designated  in  the  peti- 
tion. Neither  does  the  patent  itself  designate  the  quantity, 
but  refers  to  the  sketch  accompanying  the-  petition.  But  the 
concession  and  direction  by  the  governor  to  the  proper  officer  to 
issue  the  patent,  limits  the  quantity  to  eleven  square  leagues, 
and  which  concession  and  direction  constitute  a  part  of  the 
evidence  of  the  title,  or,  according  to  the  Mexican  vocabulary,  a 

f)art  of  the  '^  ezpediente,'*  and  therefore  may  well  qualify  and 
imit  the  quantity  to  this  number,  even  if  the  number  of  leagues 
within  the  boundaries,  as  given  by  the  rough  sketch,  exceeded 
it ;  especially  should  this  construction  be  given  as  the  power  of 
the  governor  to  grant  to  a  single  person  was  limited  so  as  not  to 
exceed  this  quantity,  according  to  the  12th  section  of  the  decree 
of  the  Mexican  congress  of  the  18th  August,  1824. 

The  decree  of  the  commissioners,  and  also  of  the  district  court, 
very  properly  limited  the  confirmation  to  the  extent  only  of 
eleven  square  leagues,  provided  the  quantity  should  be  contained 
within  the  sketch  callea  for  by  the  patent,  and  if  there  should  be 
less  than  that  quantity,  then  no  more  than  this  lesser  quantity  is 
confirmed. 

No  question  appears  to  have  been  made  as  to  the  practicability 
of  locating  the  grant  in  the  tribunals  below ;  nor  do  we  see  any 
ground  upon  which  such  a  question  could  have  been  properly 
raised  in  the  case. 

The  plan  or  sketch  found  in  the  expediente  in  connection  with 
the  description  given  in  the  grant  furnishes  all  the  materials  es- 
sential to  determine  the  boundaries.  Three  sides  are  given,  and 
the  quantity  will  guide  the  surveyor  in  closing  the  lines  by  run- 
ning the  fourth. 

It  has  been  suggested  on  the  argument  here,  that  this  grant  is 
a  fictitious  one,  made  by  the  governor  to  the  secretary  of  the 
territory  according  to  the  forms  of  law,  for  the  purpose  of  de- 
frauding the  United  States.  One  answer  to  the  suggestion  is, 
that  no  objection  as  to  the  bona  fides  of  tlie  grant  was  taken 
before  either  of  the  tribunals  below,  where  it  should  have  been 
made,  if  relied  on  by  the  government,  so  as  to  have  given  the 
claimants  an  opportunity  to  have  met  it.  To  permit  it  to  be 
taken  in  the  appellate  court  for  the  first  time,  where  there  is  no 
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opportunity  for  explanation,  would  be  a  surprise  upon  them,  of 
which  they  might  justly  complain.  The  commissioners  say, 
^^  the  grant  is  fully  proven,  and  we  find  no  cause  to  doubt  its 
genuineness."  And  the  judges  of  the  district  coui*t  observe, 
^^  that  the  grant  is  fully  proved ;  nor  is  its  genuineness  called  .in 
question." 

Besides  this  answer  to  the  suggestion,  even  were  we  to  enter- 
tain the  question,  we  see  nothing  in  the  record  to  justify  the  im- 
putation. The  grant  was  made  4th  November,  1844,  at  a  time 
when  California  was  in  the  full  possession  of  the  Mexican 
authorities,  and  more  than  a  year  previous  to  any  hostile  entry 
of  the  forces  of  the  United  States,  and  more  than  three  years 
before  the  cession  of  the  country  to  this  government.  The  fact 
that  seems  most  to  be  relied  on  to  maintain  the  suggestion  is, 
that  Jimeno,  the  grantee,  was  the  secretary  of  the  territory  at 
the  time,  and  hence  the  grant  an  act  of  favoritism.  But  there 
is  notliing  in  the  decree  of  18th  August,  1824,  of  the  Mexican 
congress,  or  in  tlie  regulations  of  the  21st  November,  1828,  for- 
bidding such  grants.  On  the  contrary,  it  is  known  to  be  the 
usual  mode  of  remuneration  to  an  officer  of  the  government  for 
meritorious  public  services.  A  preference  is  given  to  such  offi- 
cers in  the  distribution  of  the  public  lands  by  the  9th  article  of 
decree  of  1824,  above  referred  to. 

It  is  also  objected  that  the  grant  does  not  contain  the  condi- 
tion of  confirmation  by  the  departmental  assembly  ;  and  also  that 
there  has  been  no  confirmation  by  that  body. 

The  5th  regulation  of  November,  1828,  provides,  that  grants 
to  individuals  or  families  shall  not  be  definitively  valid  without 
the  previous  approbation  of  the  departmental  assembly  to  which 
the  respective  **  expedientes  "  shall  be  referred.  There  is  noth- 
ing in  this  or  any  other  regulation  that  requires  this  condition  to 
be  inserted  in  the  patent. 

It  appears  from  the  records  in  the  case,  that  the  grant  was 
submitted  to  this  body  by  Jimeno  on  the  21st  April,  1846 ;  and 
that  that  body,  on  the  8d  June  following,  referred  it  to  the  com- 
mittee on  vacant  lands ;  but,  for  aught  that  appears,  no  further 
action  was  had  upon  it.  The  expediente,  however,  which  was 
before  this  body,  seems  afterwards  to  have  been  returned  to  the 
appropriate  office  for  the  keeping  of  these  records,  and  was  found 
in  the  government  archives. 

The  6th  regulation  of  1828  provides  that,  *'  if  the  governor 
does  not  obtain  the  approval  of  the  departmental  assembly,  he 
shall  report  the  same  to  the  supreme  government,'*  U^ther  with 
the  ^^  expediente,"  for  its  decision.  Inasmuch  as  the  record  of 
the  title  was  found  returned  by  the  governor  to  the  government 
arcliives,  and  not  forwarded  to  the  supreme  government,  it  is 
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insisted,  on  behalf  of  the  claimants,  that  the  fair  presumption  is, 
that  the  grant  had  been  approved  ;  otherwise,  it  would  not  have 
been  returned  to  government  archives. 

However  this  may  be,  it  is  not  important  to  determine,  as  it 
was  settled,  after  full  consideration,  in  the  case  of  Fremont  v. 
United  States,  17  How.  642,  663,  that  the  omission  to  procure 
the  confirmation  under  circumstances  existing  similar  to  those 
attending  this  case  did  not  operate  to  defeat  or  avoid  the  title. 

The  grant,  in  that  case,  to  Alvarado,  was  made  by  the  same 
governor,  and  in  the  same  year  of  the  present  grant,  and,  we 
may  add  that  the  grantee  was  a  military  officer  of  the  government 
at  the  time  ;  the  present  grantee  was  a  civil  officer. 

The  same  case  also  furnishes  a  full  answer  to  the  objections, 
that  judicial  possession  was  not  taken  of  the  land.  We  refer  to 
the  grounds  there  stated  without  repeating  them,  as  the  facts  in 
this  case  fully  warrant  the  view  there  presented. 

It  is  also  objected  that  the  grant  does  not  contain  the  usual 
condition  of  cultivation  and  habitation  within  the  year.  Neither 
the  act  of  the  Mexican  congress  of  1824  nor  the  regulations  of 
1828  prescribe  any  particular  form  of  grants  or  patents  of  the 
public  lands.  And  there  appears  to  have  been  no  uniformity  in 
the  conditions  annexed  in  those  issued  by  the  different  political 
chiefs,  nor  even  as  it  respects  those  issued  by  the  same  Individ- 
iial.  Great  latitude  seems  to  have  been  exercised  in  prescrib- 
ing these  conditions,  both  as  to  the  number  and  the  nature  of 
them ;  also,  in  respect  to  the  time  within  which  the  possession 
was  to  be  taken  when  inserted  as  a  condition.  It  is  understood 
that  the  condition  was  usually  dispensed  with  in  cases  where 
the  grantee  was  in  actual  possession  at  the  time  of  the  grant. 
It  was  probably  dispensed  with  in  the  present  case ;  as  the 
grantee  was  the  secretary  of  the  territory,  and  his  services  re- 
quired at  the  seat  of  government ;  especially,  as  it  appears  that 
a  civil  disturbance  had  broken  out  between  the  political  authori- 
ties, and  which  continued  down  until  possession  was  taken  of  the 
country  by  the  United  States  in  1846  and  1847. 

We  think  it  would  be  going  further  than  required  by  any  of 
the  provisions  of  the  law  of  1824,  or  regulations  of  1828,  to  hold 
the  grant  void  for  the  want  of  this  condition  of  possession  within 
a  limited  time  ;  more  especially,  as  it  appears  that  actual  posses- 
sion was  taken  of  the  land  as  soon  as  the  state  and  condition  of 
the  country  would  admit,  and  which  has  been  held  ever  since. 
And  we  are  the  more  bound  to  hold  this  construction  in  respect 
to  this  particular  condition,  as  the  court  have  already  held,  after 
the  fullest  consideration,  that  even  in  cases  where  the  condition 
is  contained  in  the  grant,  the  non-compliance  with  its  terms  will 
not  necessarily  have  the  effect  to  avoid  the  title.  Circumstan- 
ces may  excuse  the  omission. 
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Upon  the  whole,  we  are  satisfied  that  the  judgment  of  the  court 
below  was  right,  and  should  be  affirmed. 

Mr.  Justice  DANIEL  and  Mr.  Justice  CAMPBELL  dissented* 
For  the  reasons  of  Mr.  Justice  Daniel's  dissent,  see  the  preced- 
ing case  of  Arguello  v.  The  United  States. 

Mr.  Justice  CAMPBELL,  dissenting. 

In  exercising  the  jurisdiction  conferred  by  the  act  of  congress 
of  the  8d  March,  1861,  in  reference  to  claims  for  lands  in  Cali- 
fornia,  it  seems  to  me  this  court  should  be  satisfied  that  tlie 
claimant  has  received  a  title  from  the  governor  who  was  a  legal 
representative  of  the  Mexican  nation,  and  that  no  credit  should 
attach  to  the  acts  of  the  usurpers  who  from  time  to  time  occa- 
sioned anarchy  and  civil  war  in  that  territory ;  that  the  grant 
should  be,  in  spirit  and  effect,  a  colonization  grant,  in  accord- 
ance with  the  Mexican  laws ;  that  it  should  describe  the  lands 
80  that  they  can  be  identified ;  and  that  the  conditions  of  im- 
provement and  occupancy  should  be  substantially  fulfilled.  The 
case  before  us  is  a  claim  for  eleven  leagues  of  land  lying  on  the 
Sacramento  River,  with  that  length  and  of  a  league  in  width. 
The  papers  purport  to  have  been  made  during  the  four  first 
days  of  Noveml^r,  1844,  by  the  governor  of  the  territory,  in 
favor  of  one  Jimeno,  the  secretary  of  the  government.  The 
usual  inquiries  could  not  be  made,  for  the  party  interested  was 
charged  with  the  performance  of  that  duty ;  though  the  gov- 
ernor recites  that,  in  making  the  grant,  he  had  conformed  to  the 
regulations.  The  patent  issued  the  4th  November,  1844,  sub- 
ject to  the  conditions  that  juridical  possession  should  be  taken, 
and  the  proper  boundaries  marked  out,  and  that  the  grantee 
should  plant  fruit-bearing,  or  forest  trees  of  some  utility ;  and 
if  he  failed  to  perform  the  conditions  he  should  lose  the  land. 
No  act  was  done  by  this  person  during  1844  or  1845,  or  the 
early  part  of  1846,  which  indicates  any  claim  on  his  part  to  this 
land.  There  is  a  petition  entered  by  himself  on  the  expediente, 
directed  to  the  departmental  assembly,  dated  21st  April,  1846, 
asking  for  a  confirmation  and  a  certificate  of  one  Olivera,  dated 
Sd  June,  1846,  that  it  had  been  presented  and  referred  to  the 
committee  of  public  lands.  Here  the  connection  of  Jimeno  ter- 
minates. The  preparation  of  these  papers  is  the  whole  extent 
of  that  connection.  In  August,  1847,  the  petitioner,  Larkin, 
consul  of  the  United  States  at  Monterey,  purchases  from 
Jimeno  this  claim  for  one  thousand  dollars,  or  rather,  that  is 
the  price  recited  in  the  deed  of  Jimeno  to  him.  The  Amer- 
ican flag  had  been  raised  at  Monterey  twelve  months  before, 
and  the  whole  country  was  Uien  in  tiie  possession  of  General 
Kearney. 
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We  have  some  unsatisfactory  evidence  that  Larkin,  either  in 
1847  or  1848  sent  a  Spaniard  to  enter  upon  this  land  ;  a  camp, 
in  which  he  might  find  a  shelter  and  some  conveniences  for 
collecting  cattle,  form  the  facts  of  this  settlement. 

Neither  Jimeno  nor  Larkin  entered  upon  or  occupied  the 
land.  This  evidence  merely  shows  that  Larkin  was  laying  the 
foundations  for  a  claim  upon  the  United  States,  and  was  wholly 
unconnected  with  the  Mexican  regulations.  The  evidence  satis- 
fies me  that  this  claim  was  fabricated  after  the  difficulties 
between  the  United  States  and  Mexico  had  occurred,  with  a 
view  to  enable  the  American  consul  at  Monterey  to  profit  from 
it,  in  the  event  of  the  cession  of  the  country  to  the  TJnited 
States.  I  lay  no  stress  upon  the  fact  that  the  papers  are  found 
in  the  archives.  I  presume  Jimeno  was  the  keeper  of  those 
archives.  I  dissent  from  the  judgment  of  the  court  confirming 
this  claim. 


Alexander  Dbnnistoun,  John  Dbnnistoun,  William  My- 
UNB,  AND  William  Wood,  Partners,  under  the  Style  op 
A.  Dennistoun  and  Co.,  Plaintiffs,  v.  Roger  Stewart. 

Where  qaestions  are  certified  op  to  this  oonrt»  In  conseqnence  of  a  diTision  in  opinion 
between  the  judges  of  the  circnit  coart»  they  most  be  questions  of  law  and  not 
questions  of  fact ;  not  such  as  involye  or  implj  conclusions  or  judgment  by  the  i  | 
judges,  upon  the  weight  or  effect  of  testimony  or  facts,  adduced  in  the  cause.  h 

The  questions  must  also  be  distinctly  and  particularly  stated  with  reference  to  that  ^ 
part  of  the  case  upon  which  such  questions  shall  have  arisen.  C 


The  points  stated  must  be  single,  and  must  not  bring  up  the  whole  case  for  decision. 


This  case  came  up  from  the  circuit  court  of  the  United  States 
for  the  southern  district  of  Alabama,  upon  a  certificate  of  division 
in  opinion  between  the  judges  thereof. 

The  case  was  before  the  court  at  the  preceding  term,  and  is 
reported  in  17  How.  606. 

The  certificate  of  division  commenced  as  follows,  namely :  — 

Certificate  6f  Division  of  Opinion, 

CiRcnoiT  Court  op  the  U.  S., 

Southern  Dist.  of  Ala, 
A.  Dennistoun  and  Co. 

v. 
James  Reid  and  Co. 

Upon  the  trial  of  this  cause  in  the  circuit  court  aforesaid,  the 
defendant,  among  other  defences  to  the  case  of  the  plaintiflfs, 
insisted  that  the  plaintiffs  had  surrendered,  to  one  Byrne,  a  bill 
of  lading  for  ton  hundred  and  fifty-eight  bales  of  cotton  on  The 
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Windsor  Castle,  whereby  the  said  Byrne  was  enabled  to  dis- 
pose of  the  said  cotton,  and  apply  the  proceeds  otherwise  than 
for  the  payment  of  the  bill  upon  which  this  suit  was  brought, 
against  the  rights  and  interests  of  the  said  defendant,  whereby 
he  was  injiured  to  the  whole  amount  of  the  bill.  And  upon  the 
point  of  titiis  defence  the  depositions  of  Joseph  Bramwell,  Rob- 
ert Barrett,  Robert  Winthrop,  A.  E.  Byrne,  Orlando  Jones, 
Andrew  Stewart,  Charles  Livingston,  Moses  Joynson,  T.  D. 
Anderson,  and  Wm.  Moreland,  which  are  hereunto  attached, 
were  read  to  the  jury,  and  formed  the  testimony  relied  on  by 
the  parties  in  reference  to  such  defence.  And  upon  the  instruc- 
tions proper  to  be  given  to  the  jury  upon  the  said  defence,  the 
following  questions  arose,  and  upon  which  the  members  of  the 
court  were  opposed  and  divided  in  opinion :  — 

(Then  followed  the  questions  as  they  are  stated  in  the  opinion 
of  the  court.) 

The  case  was  argued  by  Jlfr.  PhillipSy  for  the  plaintiflb,  and 
submitted  on  a  printed  argument  by  Mr.  Stewart^  lor  himscdf. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court 

This  cause  comes  before  us  upon  a  certificate  of  division  in 
opinion  between  the  judges  of  the  circuit  court  of  the  United 
States  for  the  5th  circuit  and  southern  district  of  Alabama. 

Tlie  evidence  before  the  circuit  court  on  which  the  division  in 
opinion  arose  was  of  the  following  character :  — 

The  defendant,  on  the  9th  day  of  September,  1850,  at  Mobile, 
in  the  names  of  James  Reid  and  Co.,  of  which  firm  the  defend- 
ant was  a  member,  drew  a  bill  on  Henry  Goa  Booth,  at  Liver- 
pool, for  the  sum  of  forty-four  hundred  and  seventeen  pounds 
fourteen  shillings  and  eleven  pence  sterling,  payable  at  sixty 
days'  sight,  to  the  order  of  the  drawers  in  London,  on  account  of 
1,058  bales  of  cotton,  shipped  by  the  drawers  to  the  drawee  by 
the  ship  Windsor  Castle. 

This  bill  was  indorsed  by  the  defendant,  by  the  name  and 
style  of  his  firm,  to  the  plaintiffi,  and,  after  acceptance,  having 
been  returned  protested  for  non-payment,  an  action  of  assumpsU 
was  brought  for  the  amount  of  the  bill  and  charges  by  the  in- 
dorsees against  the  defendant  as  drawer. 

Upon  the  trial  before  the  circuit  court  there  were  introduced 
and  read  the  testimony  of  sundry  witnesses,  examined  on  the 
part  both  of  the  plaintiffs  and  the  defendant. 

The  object  of  the  plaintifis  was  to  sustain  their  right  of 
recovery  upon  the  bill,  by  showing  that  this  right  had  not  been 
lost  or  impaired  by  any  irregularity  or  delinquency  of  the  plain- 
tiffs as  indorsees  and  holders  of  the  bill  for  value. 
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By  the  evidence  adduced  by  the  defendant  it  was  designed  to 
show  that,  previously  to  the  purchase  of  the  1,058  bales  of  cot- 
ton, and  as  a  part  of  the  agreement  on  which  the  purchase  was 
to  be  made,  the  defendant,  or  the  person  or  persons  by  whom 
the  funds  for  that  purchase  should  be  advanced,  should  hold  the 
bill  of  lading  of  the  cargo  as  security  for  such  advances ;  that 
this  agreement  was  adopted  by  the  plaintiffs,  who  required  and 
received  the  bill  of  lading  as  a  precedent  condition  to  their 
purchase  of  the  bills  drawn  on  Booth  by  the  defendant ;  that 
the  bill  of  lading  thus  received  as  a  security,  was  transmitted 
by  the  plaintiffs  to  a  branch  of  their  firm  in  Liverpool,  and  by 
the  Liverpool  branch,  with  the  knowledge  and  in  violation  of 
that  agreement,  was  surrendered  to  one  Byrne,  a  creditor  of 
Booth,  and  thus  diverted  from  the  purposes  it  was  intended  to 
secure. 

Upon  the  instructions  prayed  from  the  court  to  the  jury,  the 
court  were  divided  in  opinion  upon  the  following  questions :  — 

1.  Whether  the  firm  of  Dennistoun,  Wo^,  and  Co.,  of 
New  York,  or  the  plaintiffs,  were  bound  to  hold  the  said  bill  of 
lading  for  the  shipment  on  the  said  Windsor  Castle  as  a  security 
for  the  bill  of  exchange  described  in  the  declaration,  and  whether 
any  amount  of  loss  arising  to  the  said  defendant  from  their 
failure  to  hold  the  said  bill  for  the  purpose  of  securing  the  pro- 
ceeds of  the  cotton  specified  therein,  for  the  payment  of  the  bill 
of  exchange  described  in  the  declaration,  can  be  used  as  a  de- 
fence against  the  bill,  or  any  part  thereof. 

2.  Whether  the  said  Dennistoun  and  Co.  were  required  to 
hold  the  said  biU  of  lading  as  a  security  for  any  bill  of  exchange 
drawn  by  the  defendant  or  his  agents  upon  the  said  shipment 
of  cotton,  other  than  those  to  which  t^e  same  was  attached,  or 
of  which  they,  the  said  plaintiffs,  had  specific  and  direct  notice 
at  the  time  of  the  settlement  with  Byrne  in  the  manner  stated 
in  the  depositions ;  and  whether  notice  to  Dennistoun,  Wood, 
and  Co.,  in  New  York,  was  operative  as  a  notice  to  the  plain- 
tiffs in  Liverpool,  though  no  notice  was  received  by  the  house  in 
Liverpool  of  such  outstanding  bill  before  said  settlement. 

3.  Whether,  if  the  plaintiffs  surrendered  the  said  bill  of  lading 
to  the  said  Byrne,  under  a  promise  from  him  that  the  proceeds 
of  the  cotton  should  be  applied  to  the  payment  of  bills  that 
might  come  forward,  and  that  this  bill  should  subsequently 
come  forward ;  and  that  the  plaintifis  have  failed  to  sue  said 
Byrne,  or  to  take  any  other  legal  proceeding  against  him,  and 
that  the  said  Byrne  has  the  proceeds  of  the  cotton  more  than 
sufficient  to  pay  the  bill,  those  facts  or  any  other  facts  in  connec- 
tion therewith  that  are  contained  in  the  said  testimony,  ofier  any 
defence  against  the  case  of  the  plaintifis. 
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4.  Whether  any  view  of  the  evidence  introduced  npon  the 
said  trial  and  hereto  attached,  would  warrant  the  jury  in  finding 
for  the  defendant,  upon  this  point  of  the  defence  to  the  case  of 
the  plaintiffi. 

5.  And  the  further  question  arose,  whether  the  statute  of  Ala- 
bama regulating  the  aamages  upon  bills  of  exchange  like  tlie 
present,  returned  under  protest,  regulates  the  rate  of  damage  in 
this  case. 

We  think  that  our  jurisdiction  of  the  questions  certified  on 
the  record  of  this  cause  is  forbidden  by  previous  decisions  of 
this  court,  bearing  upon  those  questions  considered  separately, 
as  well  as  upon  the  case  as  presented  by  th^m  in  an  aggregate 
point  of  view. 

In  the  interpretations  by  this  court  of  the  act  of  congress  of 
April  29, 1802,  authorizing  divisions  of  opinion  at  circuit  to  be 
certified,  the  following  requisites  have  been  prescribed  as  indis- 
pensable to  the  jurisdiction  of  this  court  over  questions  upon 
which  the  judges  shall  have  been  opposed  in  opinion. 

1.  They  must  be  questions  of  law  and  hot  questions  of  fact, 
—  not  such  as  involve  or  imply  conclusions  or  judgment  by  the 
judges  upon  the  weight  or  effect  of  testimony  or  facts  adduced 
in  the  cause.  Fu2e  Wilson  t;.  Bamum,  8  How.  258.  And  the 
question  or  questions  upon  which  the  judges  were  opposed  in 
opinion  must  be  distinctly  and  particularly  stated  with  reference 
to  that  part  of  the  case  upon  which  such  question  or  questions 
shall  have  arisen.  Vide  The  United  States  v.  Briggs,  5  Hbw. 
208.  It  is  said  by  the  chief  justice  in  delivering  tiie  opinion 
of  the  court  in  this  case,  ^'  we  are  not  authorized  to  decide  in 
such  cases  unless  the  particular  point  upon  which  the  judges 
differed  is  stated  "  ;  again  he  says :  '^  the  dififorence  of  opinion  is 
indeed  stated  to  have  been  on  the  point  whether  the  demurrer 
should  be  sustained.  But  such  a  question  can  hardly  be  called 
a  point  in  the  case  within  the  meaning  of  the  act  of  congress, 
for  it  does  not  show  whether  the  difiSculty  arose  upon  the  con- 
struction of  thd  act  of  congress  on  which  the  indictment  was 
founded,  or  upon  the  form  of  proceeding  adopted  to  inflict  the 
punishment  or  upon  any  supposed  defect  in  the  counts  in  the 
indictment.  On  the  contrary,  the  whole  case  is  ordered  to  be 
certified  upon  the  indictment,  demurrer,  and  joinder,  leaving  this 
court  to  look  into  the  record  to  determine  for  itself,  whether  any 
sufficient  objection  can  be  made  in  bar  of  the  prosecution. 

2.  The  points  stated  must  be  single,  and  must  not  bring  up 
the  whole  case  for  decision. 

In  the  establishment  of  this  position,  the  rulings  of  tins  court 
have  been  reiterated,  and  most  explicit. 
Beginning  with  the  case  of  the  United  States  v,  John  BaUey, 
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9  Pet.  257,  it  is  in  that  case  declared  by  the  late  chief 
justice,  that  "the  language  of  the  6th  section  of  the  act  to 
amend  the  judicial  system  of  the  United  States,  shows  conclu- 
sively, that  congress  intended  to  provide  for  a  division  of  opinion 
on  single  points  which  frequently  occur  in  the  trial  of  a  cause  ; 
not  to  enable  a  circuit  court  to  transfer  an  entire  cause  into  this 
court  before  a  final  judgment;  a  construction  which  would 
authorize  such  a  transfer  would  counteract  the  policy  which  for- 
bids writs  of  error  or  appeals  until  the  judgment  or  decree  be 
final."  To  the  same  efiect,  and  enunciated  in  language  equally 
if  not  even  more  explicit,  will  be  found  the  decisions  of  Adams 
and  Co.  v.  Jones,  12  Pet.  207 ;  of  White  v.  Turk  et  al.  lb. 
238 ;  of  Nesmith  t;.  Sheldon  et  al.  6  How.  41 ;  of  Webster  v. 
Cooper,  10  lb.  64. 

Upon  the  trial  in  the  circuit  court  the  examination  of  wit- 
nesses was  introduced  and  relied  on  both  by  plaintiffs  and  de- 
fendant to  show  the  nature  of  the  agreement  upon  which  the 
cargo  of  The  Windsor  Castle  was  purchased,  and  upon  which 
the  plaintiffs  consented  to  purchase  and  did  purchase  the  bills 
drawn  by  the  defendant  upon  Booth ;  the  cliaracter  of  the 
security  proffered  and  said  to  have  been  accepted  in  the  bill  of 
lading  for  the  indemnity  of  the  plaintiffs  in  purchasing  the  bills 
drawn  upon  Booth,  and  the  obligation  of  the  same  plaintiffs 
not  to  surrender  that  security,  nor  to  use  it  to  the  detriment  of 
the  defendant.  The  case  was  not  placed  before  the  judges  upon 
any  general  or  settled  principle  of  tlie  law-merchant,  nor  was 
their  opposition  in  opinion  founded  upon  a  case  moulded  and 
governed  simply  by  that  law,  but  they  have  divided  upon  a  case 
which  was  or  might  have  been  affected  by  facts  heard  in  evi- 
dence, the  influence  of  which  facts,  as  controlling  the  acts  and 
obligations  of  the  parties,  fell  peculiarly  and  properly  within  the 
province  of  the  jury. 

Again,  we  do  not  think  that  the  certificate  of  the  judges  of  the 
circuit  court  conforms  to  the  settled  interpretation  of  the  act  of 
congress  as  expounded  by  the  cases  cited,  in  presenting  to  this 
court  any  single  or  specific  question  of  law  arising  in  the  progress 
of  the  cause,  but  that  it  refers  to  this  court  the  entire  law  of  the 
case  as  it  might  arise  upon  all  the  facts  supposed  by  the  court, 
and  which  have  not  been  found  by  the  jury.  We  are  therefore 
of  the  opinion  that  this  court  cannot  take  jurisdiction  of  this  case 
as  certified  from  the  circuit  court,  but  that  it  should  be  remanded 
to  that  court  to  be  proceeded  in  according  to  law. 


4>J» 


670  SUPREME    COURT, 


The  Steamer  Oregon  et  al.  v.  Bocca  et  al. 


The  Steameb  Obegon,  Roger  A.  Heibn,  Master  and  Part- 
owner,  Appellant,  t;.  Joseph  and  Francis  Rogca.  The 
Steamer  Oregon,  Roger  A.  Heirn,  Master  and  Part- 
owner,     Appellant,    v.    Robert    Turner    and    William 

TWIFORD. 

Where  a  decree  in  admiralty  was  rendered  in  the  circuit  court  upon  an  appeal  from 

the  district  court,  said  decree  being  given  pro  forma  becanso  the  prending  jodge 

had  been  of  coontel  for  one  of  the  parties,  this  coart  has  jurisdiction  to  try  and 

deiermine  the  case. 
Where  a  collision  took  place  in  the  bay  of  Mobile  between  a  schooner  and  a  steamer, 

the  latter  was  in  fault. 
The  rule  of  this  oonrt  is,  when  a  steamer  approaches  a  sailing  vessel,  the  steamer  is 

required  to  exercise  the  necessary  precaution  to  avoid  a  collision ;  and  if  this  be  not 

done,  primd/ade,  the  steamer  is  chargeable  with  fault 
Whether  this  rule  be  r^arded  or  the  weight  of  the  testimony,  the  steamer  must,  in  the 

present  case,  be  considerod  in  the  wrong. 


34, 


*HB3E  were  appeals  from  the  circuit  court  of  the  United  States 
for  the  southern  district  of  Alabama. 

In  the  first  case,  a  libel  was  filed  in  the  district  court  of  the 
United  States  for  the  southern  district  of  Alabama  claiming 
damages  resulting  from  a  collision  between  the  schooner  Wil- 
liam Ozman  and  the  steamer  Oregon,  in  the  bay  of  Mobile,  on 
the  8th  of  September,  1849,  whereby  one  hundred  and  forty 
bales  of  cotton  on  board  said  schooner  were  injured  and  in  part 
destroyed. 

In  the  second,  a  like  libel  was  filed  by  Turner  and  Twiford  as 
the  owners  of  the  schooner,  claiming  damages  for  injuries  done 
to  the  vessel. 

In  January,  1851,  the  district  judge  decreed  in  favor  of  the 
libellants,  in  the  first-named  case  for  96,599.64,  and  in  the  second 
for  fl  1,989.47. 

From  these  decrees  the  owners  of  the  steamer  appealed  to  the 
circuit  court. 

On  the  2l6t  of  April,  1855,  the  circuit  court  passed  an  order 
in  each  case  reciting  that  ^*  the  said  cause  being  submitted  to 
the  court,  a  decree  is  rendered  pro  farma^  the  presiding  judge 
having  been  of  counsel  for  the  defendants,  affirming  the  judg- 
ment that  was  rendered  in  this  case,"  namely,  Ac,  &c. 

An  appeal  from  these  decrees  brought  the  cases  up  to  this 
court. 

The  attention  of  the  court  having  been  called  to  this  state  of 
affairs,  after  consultation,  the  foUovring  order  was  passed  in  each 
case. 

Order. 

It  is  now  here  considered  by  the  court  that  although  it  appears 
jQx>m  tlie  record  that  the  decree  of  the  circuit  court  in  tliis  cause 
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was  entered  pro  forma^  yet  that  this  court  has  jurisdiction  to  try 
and  determine  the  case.  Whereupon  it  is  now  here  ordered  by 
the  court  that  this  cause  be  and  the  same  is  hereby  set  down 
for  argument  next  after  the  case  fixed  for  to-day. 

Dissenting-Justices,  DANIEL  and  CATRON. 

The  cases  were  argued  by  Mr.  Johnson^  a  brief  being  also 
filed  by  Mr.  Nelson^  for  the  appellants,  and  by  Mr.  PhUlipSy  for 
the  appellee. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

These  are  appeals  in  admiralty,  from  the  circuit  court  for  the 
southern  district  of  Alabama. 

The  first  case  is  an  appeal  from  the  decree  of  the  circuit  court 
for  damages  i*esulting  from  a  collision  between  the  schooner 
William  Ozman  and  the  steamer  Oregon,  in  the  bay  of  Mobile, 
on  the  8th  of  September,  1849,  whereby  one  hundred  and  forty 
bales  of  cotton  on  board  said  schooner,  alleged  to  belong  to  the 
appellees,  were  injured,  and  in  part  destroyed. 

A  similar  libel  was  filed  by  the  appellees  as  the  owners  of  the 
schooner,  claiming  damages  for  the  injuries  done  to  the  yessel. 
The  libels  are  substantially  the  same,  and  they  both  rest  on  the 
same  evidence. 

The  collision  took  place  in  the  bay  of  Mobile,  where  it  is 
eleven  miles  wide,  and  suflicient  depth  of  water  for  the  naviga- 
tion of  vessels.  The  schooner  was  sailing  down  the  bay  before 
the  wind  at  the  rate  of  six  miles  an  hour.  The  Oregon  was  on 
her  passage  from  New  Orleans  to  Mobile,  and  was  running  at 
the  rate  of  eight  miles  per  hour.  It  was  a  starlight  night,  and 
the  moon  also  shone.  The  collision  occurred  before  daylight; 
but  the  vessels  in  approaching  each  other  were  seen  from  a 
mile  and  a  half  to  two  miles.  Under  such  circumstances,  it  is 
extraordinary  that  they  should  come  in  contact. 

The  witnesses  on  board  The  Oregon  say,  that  as  the  vessels 
approached  each  other,  the  schooner  suddenly  changed  her 
course,  which  caused  the  collision  ;  whilst  the  witnesses  on 
board  the  schooner  state,  it  was  occasioned  by  a  change  of  her 
course  by  tlie  steamer.  In  such  a  conflict  of  testimony,  where 
the  vessels  were  both  steamers  or  sailing  vessels,  and  there  were 
no  leading  facts  for  discrimination,  fault  would  be  chargeable 
to  both  vessels.  But  in  the  case  before  us  the  vessels,  in  regard 
to  a  collision,  occupy  a  very  difierent  relation  to  each  other. 
The  steamer,  having  the  propelling  power,  is  under  the  control 
of  her  pilot.  Her  course  may  be  changed,  and  her  progress 
checked  or  arrested.     Having  this  power  to  avoid  a  collision 
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with  a  vessel  propelled  by  the  wind,  she  is  generally  chargeable 
with  fault,  when  such  an  occurrence  happens.  The  exception 
to  this  rule  must  be  clearly  established  by  strong  circumstances, 
to  excuse  the  steamer. 

The  vessels  in  question  saw  each  other  at  the  distance  of 
more  than  a  mile,  probably  a  mile  and  a  half  to  two  miles.  The 
Oregon  was  steering  near  a  due  north  course ;  die  course  of  the 
schooner  was  south.  Both  vessels  continued  their  course  until 
they  came  within  one  hundred  and  fifty  yards  of  each  other. 
As  evidence  that  the  steamer  changed  her  course  the  fact  is 
relied  on  that  the  schooner  ran  into  the  steamer,  a  little  forward 
of  midships,  with  her  bow.  This  result  might,  possibly,  have 
followed  a  change  of  course  by  the  schooner.  But,  as  the 
movement  of  the  steamer  was  more  rapid  than  the  schooner, 
such  an  occurrence  would  not  be  so  likely  to  happen,  as  an 
attempt  by  the  steamboat  to  pass  the  bow  of  the  schooner. 

Several  experts  were  examined  on  both  sides  to  show  that 
the  theory  of  each  is  wrong,  judging  from  the  injury  received  by 
The  Oregon.  The  witnesses  give  their  opinions  without  reserve 
on  this  subject.  We  derive  but  little  light  from  this  part  of  the 
examination. 

In  St  John  v,  Paine,  10  How.  557,  this  court  say :  ^*  As  a 
general  rule,  therefore,  when  meeting  a  sailing  vessel,  whether 
closehauled  or  with  the  wind  free,  the  latter  has  a  right  to  keep 
her  course,  and  it  is  the  duty  of  the  steamer  to  adopt  such  pro- 
cautions  as  will  avoid  her."  Practically,  when  a  rule  for  this 
purpose  is  laid  down,  it  is  rendered  ineffectual  by  admitting 
exceptions  to  it.  The  mind  begins  to  waver  as  soon  as  tiie 
danger  arises,  and  the  exception,  rather  than  the  rule,  becomes 
a  subject  of  solicitude  with  the  masters  of  both  boats ;  and  this, 
practically,  annuls  the  rule,  and  causes  the  movements  of  both 
vessels  to  be  uncertain.  If  the  rule  were  absolute,  and  an  in- 
superable difficulty  should  prevent  one  of  the  boats  from  observ- 
ing it,  it  would  be  safer  and  better  to  slow  the  vessel  or  stop  it, 
until  the  danger  shall  be  past.  This  would  occur  so  seldom  as 
to  be  inappreciable,  when  compared  to  the  safety  it  would 
secure.  The  rule  adopted  by  the  Trinity  masters,  and  sanc- 
tioned by  this  court,  is  the  safe  one,  that  when  two  vessels  on 
opposite  tacks  are  approaching  each  other,  eacli  should  turn  to 
the  right,  passing  each  other  on  the  larboard  side.  This  rule  is 
too  simple  to  be  misunderstood,  and  if  observed,  collisions  would 
not  occur  between  moving  boats,  whether  propelled  by  sails  or 
steam.  The  rule  once  established,  every  deviation  from  it  should 
be  chargeable  as  a  fault. 

The  rule  of  this  court  is,  when  a  steamer  approaches  a  sailing 
vessel,  the  steamer  is  required  to  exercise  the  necessary  precau- 
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tion  to  avoid  a  collision ;  and  if  this  be  not  done,  primi  fade 
the  steamer  is  chargeable  with  fault.  Whether  this  rule  be  re- 
garded or  the  weight  of  the  testimony,  we  think,  in  the  present 
case,  The  Oregon  was  in  the  wrong.  The  decrees  of  the  circuit 
court  are,  tlierefore,  affirmed. 

Mr.  Justice  CATRON  and  Mr.  Justice  DANIEL  dissented. 

Mr.  Justice  DANIEL. 

I  am  constrained  by  a  sense  of  duty  to  differ  with  the  court 
in  their  determination  to  take  cognizance  of  these  causes. 

It  is  my  deliberate  opinion  that  these  causes,  in  the  form  in 
which  they  are  presented  to  our  consideration,  fail  within  no  one 
of  the  categories,  either  in  the  constitution  or  the  laws  of  the 
United  States,  by  which  the  jurisdiction  of  this  court  or  that  of 
the  circuit  courts  have  been  conferred  or  prescribed. 

The  first  thing  to  be  observed  with  reference  to  these  cases,  is 
the  fact  that  they  are  cases  in  which  confessedly  no  decision  has 
been  made,  no  opinion  formed  or  expressed,  nor  any  judicial  ac- 
tion had  by  the  circuit  court,  in  which  the  judges  by  their  cer- 
tificate declare,  that  tliey  have  forborne  to  mature  or  declare  any 
judgment  upon  their  character,  and  which  they  have  sent  to  this 
court  in  effect  to  be  moulded  and  settled  ab  origine  by  this 
court. 

The  true  inquiry  as  to  such  a  proceeding  is,  can  this  be  done 
in  conformity  with  the  letter,  the  spirit,  or  the  beneficial  ends 
and  design  of  the  constitution  and  laws  ? 

In  article  8,  sect.  2,  of  the  constitution,  the  jurisdiction  of  this 
court,  both  original  and  appellate,  is  defined.  The  former  is 
limited  to  cases  affecting  ambassadors,  other  public  ministers 
and  consuls.  In  all  the  other  cases  enumerated  in  this  article 
the  jurisdiction  of  this  court  is  appellate. 

To  my  mind  it  would  involve  a  solecism  too  gross  for  a  mo- 
ment's consideration,  to  suppose  that  by  any  distortion  the 
language  or  objects  of  this  article  of  the  constitution  could  be  so 
interpreted  as  to  invest  this  court  with  an  appellate  power  over 
its  own  decisions ;  and  yet  it  is  not  less  an  extravagance  and  a 
solecism  to  contend  that  this  court  can  by  any  direct  or  indirect 
agency  shape  the  original  decision  of  any  and  every  case  which 
may  be  pending  in  a  circuit  court,  and  then  recall  such  decision 
into  this  forum  for  a  mere  reiteration  of  what  they  had  already 
determined  and  done,  under  the  mere  show  of  an  appellate 
or  revising  jurisdiction.  The  framers  of  the  constitution  too 
well  understood  the  nature  of  human  frailty,  the  influence  of 
prepossession  or  vanity  to  believe  that,  by  such  a  proceeding, 
either  wisdom  or  impartiality,  or  the  safety  of  private  right  would 
be  promoted. 


574  SUPREME    COURT. 


The  Steamer  Oregon  et  a1.  v.  Rocca  et  al. 


They  have  authorized  no  sucli  proceeding,  and  the  expositions 
of  the  constitution  given  in  the  organization  of  the  courts  by  the 
acts  of  congress  conclusively  show  the  conviction  of  the  legisla- 
ture as  to  the  importance  of  restricting  the  several  courts  to  that 
sphere  within  which  their  functions  could  be  exercised  wisely, 
impartially,  and  without  the  danger  of  bias  or  disturbance  from 
foregone  conclusions. 

Thus,  in  the  ^*  Act  to  establish  the  judicial  courts  of  the  United 
States,"  it  is  provided  by  the  22d  section  of  that  act,  that  final 
judgments  and  decrees  in  civil  actions  and  suits  in  equity  in  a 
circuit  court  may  be  re-examined  and  reversed  or  affirmed  in  the 
supreme  court. 

In  the  construction  of  this  section  the  inquiry  first  suggests 
itself,  what  is  it  which  the  act  of  cougress  permits  to  be  affirmed 
or  reversed  ?  The  answer  is,  a  judgment  or  decree.  What  is  a 
judgment  or  decree  ?  It  is  an  act  or  conclusion  of  the  mind, 
founded  upon  a  view  of  all  the  facts  and  circumstances  sur- 
rounding the  subject  as  to  which  that  conclusion  is  formed  ;  and 
it  is  to  1^  a  final  judgment,  showing  still  more  clearly  that  all 
the  facts  and  circumstances  have  been  weighed  and  appreciated. 
Such  a  judgment,  it  is  provided  by  the  statute,  may  be  re-ex- 
amined by  this  court.  Can  it  be  rationally  contended  that  such  a 
judgment  as  the  statute  describes  can  be  affirmed  of  a  proceeding 
which  on  its  face  declares  that  no  conclusion  upon  any  fact  or 
circumstance,  nor  on  any  question  of  law  connected  with  it,  has 
been  formed  7  That  all  that  has  occurred  is  a  mere  formality, 
and  nothing  more,  and  has  been  adopted  expressly  to  avoid  a 
judgment.  How  can  that  be  said  to  be  re-examined,  as  to  which 
it  is  admitted  there  has  been  no  previous  examination  ? 

Turning,  in  the  next  place,  to  the  law  by  which  divisions  of 
opinion  are  authorized  to  be  certified  to  this  court,  we  find  the 
language  of  the  law  to  be  thus.  Act  of  April  29, 1802,  §  6,  2 
Stats,  at  Large,  159,  ^^  That  whenever  any  question  shall  occur 
before  a  circuit  court,  upon  which  the  opinions  of  the  judges 
shall  be  opposed,  the  point  upon  which  the  disagreement  shall 
happen  shall,  during  the  same  term,  upon  the  request  of  eith^ 
party  or  their  counsel,  be  stated  under  the  direction  of  the  judges, 
and  certified  under  the  seal  of  the  court  to  the  supreme  court" 
Here  then  is  the  sole  authority  by  which  certificates  of  division 
in  opinion  are  permitted  or  directed ;  and  what  does  that  author- 
ity explicitly  require  ?  That  there  shall  be  pending  in  the  circuit 
court  a  question  or  questions  upon  which  the  opinions  of  the 
judges  shall  be  opposed  ;  that  there  must  be  a  disagreement  be- 
tween the  judges,  and  that  only  the  point  upon  which  such  dis- 
agreement shall  liappen  shall  be  certified.  Can  language  be 
possibly  plainer  than  this  ?    I  will  not  so  far  oifend  against  com- 
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mon  sense  as  to  attempt  an  argument  to  show  that  opposition  in 
opinion  or  disagreement  has  not  existed  between  persons  as  to  a 
matter  with  reference  to  which  they  have  formed  or  expressed 
no  opinion  whatsoever,  and  with  regard  to  which  they  declare 
that  such  is  the  trutli  of  the  case. 

Tlie  cases  before  us  comprise  no  one  requisite  prescribed  by 
the  constitution  and  act  of  congress.  Let  us  for  an  instant  look 
to  the  consequences  likely  to  ensue,  which  indeed  must  inevitably 
ensue,  from  the  doctrine  now  promulged  from  this  court  ?  There 
are  at  this  time,  it  is  believed,  thirty-one  States  in  this  Union, 
besides  several  territories ;  and  of  these  territories  it  has  been 
recently  stated  on  the  floor  of  congress  there  is  space  sufficient 
for  the  formation  of  sixty  additional  States.  In  a  majority  of 
the  existing  States  there  have  been  created  more  than  one  dis- 
trict court,  invested  with  circuit  court  jurisdiction.  If  this  privi- 
lege of  forcing  upon  the  supreme  court  the  original  decision  of 
causes  instituted  in  the  circuit  courts  be  legitimate,  it  appertains 
to  every  court  possessing  circuit  court  jurisdiction  existing  in  the 
States  already  members  of  the  confederacy,  and  must  appertain 
equally  to  any  number,  however  augmented.  It  cannot  be  ex- 
tended to  a  portion  of  the  courts  and  denied  to  the  residue. 

To  those  who  already  feel  the  burden  of  the  litigation  of  this 
extended  country,  when  restricted  within  the  narrowest  limits 
prescribed  by  the  constitution  and  laws,  it  need  not  be  shown  what 
are  to  be  the  effects  of  throwing  upon  them  the  entire  mass  of 
circuit  court  duty  and  cognizance ;  but  beyond  those  who  more 
immediately  experience  those  effects,  it  becomes  a  subject  of 
gravest  reflection  to  every  one  interested  in  the  regular  and 
effectual  administration  of  the  law  in  the  federal  courts. 

But  it  has  been  said  that  the  practice  sanctioned  by  the  deci- 
sion in  this  case  is  warranted  by  the  authority  of  precedent  in 
this  court.  It  is  undeniably  true,  that  instances  like  the  present, 
without  having  their  nature  or  tendencies  brought  by  argument 
to  the  test  of  examination,  have  several  times  occurred.  But 
can  the  simple  fact  that  such  instances  have  occurred  affect  their 
justification  in  violation  of  the  constitution  and  law,  and  to  the 
absolute  destruction  of  everything  like  efficiency  in  the  federal 
courts? 

I  am  fully  impressed  with  the  importance  of  precedent,  and 
would  never  attempt  to  impair  its  influence  within  the  sphere 
of  its  legitimate  authority ;  but  I  can  never  yield  to  it  my  sup- 
port, much  less  implicit  obedience,  when  invoked  for  the  purpose 
either  of  introducing  or  of  hallowing  abuses.  If  the  mere 
existence  or  the  prevalence  of  these  can  impart  to  them  either 
authority  or  sanctity,  the  cause  of  justice  or  morals  would  indeed 
be  desperate  ;  there  could  never  be  reformation.    There  has  per- 
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haps  never  been  a  time  in  which  many  abuses  in  politics,  law, 
morals,  and  religion  have  not  obtained  currencj;  indeed,  the 
human  imagination  can  hardly  picture  an  error,  a  folly,  a  vice, 
or  a  crime,  which  has  not  had  its  prototype.  But  the  decision 
cannot  invoke  the  weight  or  authority  of  established  precedent 
in  its  support.  On  the  contrary,  the  more  recent  and  well-con- 
sidered oases  determined  by  this  tribunal  are  in  direct  opposition 
thereto.  Without  entering  upon  them  at  large,  the  cases  of 
White  V.  Turk  et  al.  12  Pet.  238,  of  Tlie  United  States  t^.  Stone, 
14  Pet.  524,  of  Nesmith  v.  Sheldon  et  al.  6  How.  41,  and  of 
Webster  t^.  Cooper,  10  How.  54,  are  confidently  appealed  to  in 
support  of  this  position.  These  cases,  so  well  considered,  and  so 
recently  ruled,  are  now  in  effect  reversed,  for  the  purpose  of 
reviving  a  practice  unauthorized  by  the  constitution  or  by  the 
legislation  of  congress;  a  practice  necessarily  fruitful  of  great 
mischief. 

I  object,  in  fine,  to  the  decision  in  this  case,  because  to  me  it 
seems  calculated  to  impair,  if  not  to  destroy,  that  satisfaction 
and  confidence  which  it  is  so  desirable  should  everywhere  prevail 
with  reference  to  the  proceedings  of  this  tribunal. 

With  private  persons,  or  in  governments,  or  in  public  bodies 
of  any  description,  there  is  no  experiment  or  course  of  action 
more  pregnant  with  danger  than  is  the  exercise  or  the  effort  to 
exercise  forbidden  or  even  doubtful  powers.  Such  an  assumption 
rarely  fails  to  react,  or  to  operate  reflectively  upon  those  by  whom 
it  is  essayed ;  never,  indeed,  except  in  instances  in  which  it  can 
be  sustained  by  a  power  absolute  and  irresponsible  enough  to 
repress  opposition,  or  to  silence  the  expression  of  public  senti« 
ment.  In  such  instances,  but  in  those  only,  the  act  or  the 
attempt  can  be  safe.  But  under  our  system  of  polity  no  immu- 
nity was  ever  designed,  much  less  has  one  been  provided  for  any- 
thing of  this  kind.  With  whatever  deference  and  to  whatever 
extent,  therefore,  the  opinions  of  this  tribunal  may  be  recognixed^ 
(and  by  no  one  will  they  within  their  proper  bounds  be  main- 
tained with  truer  loyalty  than  by  myself,)  yet  when  challenged 
to  obedience  to  those  opinions,  1  am  bound  to  remember  that 
the  constitution  is  above  all  and  over  aU,  and  that  public  opin- 
ion conveyed  through  its  legitimate  channel,  the  legislation  of 
the  country^  will  cause  itself  to  be  heard  and  respected. 
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Adam  Ogilvie  et  al.  Complainants,  v.  The  Knox  Insurance  -; 

Company  et  al.  ^ 

Where  qnestiens  ore  certified  up  to  this  court  in  consequence  of  a  division  in  opinion 
between  the  judges  of  die  circuit  court,  which  questions  inyolve  the  consequences  of 
ftaud  by  an  agent  of  a  companj  and  no  fkcts  are  set  forth  showing  the  connection 
of  the  agent  with  the  company,  the  questions  are  too  general  and  abstract  for  this 
court  to  answer. 

The  cause  must,  therefore,  be  dismissed. 

This  case  came  up  from  the  circuit  court  of  the  United  States 
for  the  district  of  Indiana,  upon  a  certificate  of  division  in  opin- 
ion between  the  judges  thereof. 

As  the  record  was  very  short,  it  is  thought  proper  to  insert  the 
whole  of  it. 

Be  it  remembered,  that  amongst  the  records  of  the  United  States 
circuit  court  for  the  seventh  judicial  circuit  and  district  of 
Indiana,  begun,  continued,  and  holdeu  at  Indianapolis,  in  said 
district,  on  the  first  day  of  June,  in  the  year  of  our  Lord  1855, 
—  that  being  the  eleventh  day  of  said  term  of  said  court,  — 
before  the  Honorable  John  McLean  and  the  Honorable  Elisha 
M.  Huntington,  judges  of  said  circuit  and  district,  is  the  fol- 
lowing order,  to  wit : 

Adam  Ogilvie  et  al.  ^ 

V.  >  Chancery.  — No.  8. 

The  Knox  Insurance  Company  et  al.  ) 

Now  at  this  time  come  the  parties,  and  the  judges  of  this  court 
being  opposed  in  opinion  on  certain  questions  arising  in  this 
cause,  they  order  and  direct  that  the  following  statement  of  the 
matters  and  questions  upon  which  the  opinions  of  the  judges  are 
so  opposed  be  entered  upon  the  record  of  this  court,  and  that  the 
same  be  certified  under  the  seal  of  this  court  to  the  supreme 
court  of  the  United  States,  to  be  finally  decided. 

OoiLYiB  and  others,  complainants, 

V. 

The  Knox  Insurance  Co.,  Cullom  and  6thers, 

defendants. 

The  complainants  are  the  several  creditors  of  the  Knox  Insur- 
ance Company,  holding  judgments  and  executions  returned 
'<no  property,"  &c.,  against  the  company.  Cullom  and  the 
other  defendants,  twenty-five  in  number,  are  charged  as  stock- 
holders in  default  in  the  payment  of  their  several  stock  subscrip- 
tions. 

The  bill  charges  substantially  as  follows :  — 

1.  That  some  time  before  the  12th  of  February,  1850,  the 
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company  was  duly  organized  under  its  charter,  and  had  author- 
ity to  receive  furUier  subscriptions  of  stock ;  and  that  afterwards, 
at  various  times,  between  that  time  and  the  first  of  June,  1850, 
Oullom  and  the  other  defendants,  severally  became  subscribers 
for  stock,  and  eiUier  paid  in  cash  or  secured  by  note  or  bill  of 
exchange  ten  per  cent  of  the  amounts  severally  subscribed,  and 
for  tlie  balance  made  their  notes  or  bills ;  and  that  the  bills  of 
exchange  made  for  the  ten  per  cent  were  renewed  by  other  bills 
of  exchange  drawn  in  September  and  October,  1850,  and  the  bill 
sets  out  all  the  securities  remaining  due  and  unpaid. 

2.  That  the  complainants  are  creditors  of  the  company  by 
reason  of  losses  on  policies  issued  by  the  company,  at  various 
times,  after  the  subscriptions  of  the  defendants,  and  the  judg- 
ments and  executions  are  stated. 

8.  That  the  company  is  destitute  of  property  subject  to  execu- 
tion. 

4.  That  the  company  has  neglected  to  enforce  the  collection 
of  the  money  due  from  the  defendants. 

5.  That  the  defendants  refuse  to  pay,  on  the  pretence  that 
their  subscriptions  were  procured  by  means  of  certain  false  rep- 
resentations concerning  the  situation,  prospects,  and  actual 
business  of  the  companv. 

7.  And  that  the  complainants  are  advised  that  it  is  not  mate- 
rial to  them  or  to  others  who  have  dealt  with  the  company,  how 
or  why  the  defendants  became  stockholders ;  that,  by  becoming 
such,  the  defendants  gave  credit  to  the  company,  by  means 
whereof  the  complainants  were  induced  to  deal  with  it. 

8.  That  of  the  defendants,  Battorff,  Gullom,  Hughes,  Sparkes, 
and  Savitz,  and  one  Kegwin,  a  debtor,  subscriber  not  made  a 
party  because  a  citizen  of  Kentucky,  acted  as  officers  of  the  com- 
pany throughout  the  year  1850. 

9.  And  that  the  defendants,  nor  any  of  them,  did  not,  at  any 
time  in  any  manner,  attempt  to  inform  the  public  of  the  alleged 
facts  now  set  up  in  defence. 

The  prayer  is  that  the  defendants  pay,  Ac,  and  for  general 
relief.  The  Knox  Insurance  Company  answered,  and  admitted 
generally  the  facts  stated  in  the  bill,  Ac.  Oullom  and  the  other 
defendants  severally  answered.  The  answers  admit  the  execu- 
tion of  the  securities  by  the  defendants  on  account  of  the  stock 
subscribed  by  them,  and  set  up  as  a  defence  substantially  the 
following :  That  Robert  N.  Oarnan  was  an  agent  of  the  company 
to  procure  subscriptions  of  stock,  and  as  such,  in  February, 
1850,  made  to  defendants  certain  false  representations,  by  which 
they  were  induced  to  subscribe  for  said  stock,  and  give  their  said 
notes  and  bills.  Their  representations  were  as  to  the  amount 
of  stock  then  subscribed  and  secured  at  Viucennes,  and  as  to 
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the  amount  of  funds  on  hand ;  and  that  defendants  had  not  at 
that  time  any  means  of  knowing  the  accuracy  of  these  repre- 
sentations. 

The  depositions  of  Gullom,  Savitz,  and  Schwartz  (three  of  the 
defendants)  were  taken  and  offered  to  be  read  in  evidence  in 
behalf  of  the  other  defendants,  but  not  in  behalf  of  themselves, 
to  prove  the  allegations  of  fraud  set  out  in  the  answers.  The 
complainants  objected  to  the  competency  of  said  witnesses,  be- 
cause they  were  parties  to  this  action,  and  the  objections  by 
consent  of  parties  were  reserved  to  the  hearing. 

At  the  May  term,  1854,  this  cause  was  submitted  to  the  court 
on  the  bill,  the  answers,  and  the  depositions,  including  the  dep- 
ositions of  CuIIora,  Savitz,  and  Schwartz,  which  were  then  read, 
subject  to  the  objections  above  mentioned  ;  and  after  argument, 
the  said  cause  was  continued  under  advisement  to  the  November 
term  following. 

At  the  November  term,  1854,  the  cause  was  continued  to  the 
May  term,  1855,  under  advisement. 

And  now,  at  the  May  term,  1855,  under  the  pleadings  and 
on  the  state  of  facts  above  set  forth,  the  following  questions  oc- 
curred : 

1.  Are  the  depositions  of  said  CuUom,  Savitz,  and  Schwartz, 
under  the  circumstances  of  this  case,  and  to  the  effect  above 
stated,  competent  as  evidence  for  their  co-defendants  ?  And,  on 
this  question,  the  opinions  of  the  judges  were  opposed. 

2.  Will  the  fraud  of  the  agent  of  the  Enox  Insurance  Com- 
pany, in  procuring  said  subscriptions,  notes,  and  bills,  if  sufficient 
to  avoid  said  subscriptions,  notes,  and  bills,  as  against  said  In- 
surance Company,  be  a  defence  against  the  complainants  in  this 
suit. 

And  on  this  question  the  opinions  of  the  judges  were  opposed. 

Whereupon,  it  is  ordered,  according  to  the  request  of  the  com- 
plainants, and  to  the  law  in  tliat  case  provided,  that  the  foregoing 
statement  of  the  pleadings  and  facts,  which  is  made  under  the 
directions  of  the  judges,  be  certified  under  the  seal  of  this  court 
to  the  supreme  court  to  be  finally  decided. 

I,  Horace  Bassett,  clerk  of  said  court,  do  hereby  certify,  that 

the  above  and  foregoing  is  a  true  and  correct  copy  from  tl)e 

records  now  in  my  office. 

In  witness  whereof,  I  have  hereto  set  my  hand  and  affixed  the 

P        -|   seal  of  said  court,  on  this  sixth  June,  in  the  year  of  our 

^        J   Lord  one  thousand  eight  hundred  and  fifty-five. 

H.  Bassett,  Clerk. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 
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The  complainants,  \fj  bill  in  equity,  claim  an  indemnity  for 
losses  upon  policies  issued  to  them  by  the  company.  They  al- 
lege that  the  company  by  its  charter,  were  authorized  after  thei^ 
organization,  to  increase  the  amount  of  tlieir  stock  by  further 
subscriptions  thereto.    That  in  virtue  of  the  authority  of  this 

Eermission,  several  individuals  who  are  made  defendants  to  the 
ill,  did  in  June,  1850,  subscribe  for  shares  in  the  company ;  that 
they  had  paid  in  cash  a  portion  of  those  shares,  and  had  ex- 
ecuted for  the  residue  securities  which  were  still  unpaid.  The 
bill  further  alleges,  that  the  company  are  destitute  of  funds  or 
property  which  can  be  reached  by  execution,  and  prays  that  the 
amounts  subscribed  by  the  individual  defendants  as  stockholders, 
and  which  are  still  unpaid,  may  be  applied  to  the  satisfaction  of 
the  demand  of  the  complainants. 

The  answer  of  the  company,  which  is  not  made  a  part  of  this 
record,  is  stated  to  contain  a  general  admission  of  the  charges 
in  the  bill.  The  individual  defendants,  whilst  they  do  not  deny 
their  subscription  to  the  stock  of  the  company,  nor  their  execu- 
tion of  the  securities  for  the  payment  of  that  subscription,  deny 
their  liability  to  payment  thereof  upon  the  ground  that  their 
subscription,  and  the  execution  of  those  securities,  were  obtained 
from  them  by  fraudulent  representations  by  the  agent  of  the 
company,  as  to  the  amount  of  the  stock  actually  subscribed,  and 
as  to  ;!ie  funds  possessed  by  the  company.  The  depositions  of 
three  of  the  individual  defendants  were  offered  in  evidence  on 
behalf  of  others,  who  were  co-defendants,  to  prove  the  fraud  in 
the  agent  of  the  company  alleged  in  the  answers,  and  were  ex- 
cepted to  as  incompetent  evidence.  But  the  facts  stated  by  these 
witnesses  are  not  set  forth  in  the  record.  At  the  hearing  the  fol- 
lowing order  was  made  by  the  court,  viz. :  And  now  at  tlie  May 
term,  1855,  under  the  pleadings  and  on  the  facts  above  set  forth, 
the  following  questions  occurred :  — 

1.  Are  tlie  depositions  of  the  defendants,  Savitz,  Cullom,  and 
Schwartz,  under  the  circumstances  of  this  case  and  to  the  effect 
above  stated,  competent  as  evidence  for  their  co-defendants  ? 

2.  Will  the  fraud  of  the  agent  of  the  Knox  Insurance  Com- 
pany in  procuring  said  subscriptions,  notes,  and  bills,  if  sufficient 
to  avoid  the  said  subscriptions,  notes,  and  bills,  as  against  the 
said  insurance  company,  be  a  defence  against  the  complainants 
in  this  suit  ? 

Upon  the  first  question  propounded  by  the  certificate  in  this 
case,  we  deem  it  unnecessary  to  express  an  opinion,  because, 
whatever  might  be  the  opinion  of  this  court  as  to  the  degree  of 
interest  which  shall  disqualify  a  ¥ritness,  we  consider  the  solu- 
tion of  any  such  question  as  irrelevant,  under  the  considerations 
by  which  our  opinion  upon  this  case  as  presented  to  us  must  be 
controlled. 
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Tlie  foundation  of  the  case  certified  is,  first  the  assumption  of 
fraud  practised  by  the  agent  of  the  insurance  company ;  and, 
secondly,  an  inquiry  as  to  the  liability  of  the  company  resulting 
from  the  connection  of  the  company  as  principal  witli  their 
agent,  and  from  the  character  of  the  fraud  assumed  as  above. 

The  question  of  fraud  or  no  fraud,  is  one  necessarily  com- 

founded  of  fact  and  of  law ;  and  without  a  correct  and  precise 
Qowledge  of  the  facts  from  which  the  legal  conclusion  should 
be  deduced,  it  is  not  easy  to  perceive  how  any  legal  conclusion 
can  be  reached. 

In  this  case,  as  certified,  there  is  no  fact  shown  by  which  the 
precise  connection  of  this  alleged  agent  with  the  company  is 
established;  or  the  character  or  extent  of  any  representations 
said  to  have  been  made  by  him,  and  upon  which  it  is  assumed 
that  the  company  may  be  bound.  There  is  nothing  then  before 
us  upon  which  this  court  could  deduce  any  inference  or  conclu- 
sion properly  applicable  to  the  case  as  it  really  exists.  The 
question  propounded,  therefore,  appears  to  be  one  that  is  entirely 
general  and  abstract,  and  which  can  admit  of  no  answer  but  one 
which  is  equally  abstract  and  general,  and  which  may  in  truth 
have  no  application  to  the  case.  We  therefore  think  that  this 
certificate  admits  of  no  other  answer  than  an  order  that  the  case 
be  remanded  to  the  circuit  court  to  be  proceeded  in  according  to 
law. 


Jonathan  Crocebtt,  Archibald  C.  Spalding,  John  Gregort, 
Christopher  Dyer,  and  NATHANiESi  Dter,  Libellants  and 
Appellants,  v.  The  Steamboat  Isaac  Newton,  her  Tackle, 
&c.,  Isaac  Newton,  Claimant.  Augustus  Lord,  Libellant 
and  Appellant,  v.  The  Steamboat  Isaac  Newton,  her 
Tackle,  &c.,  Daniel  Drew,  Claimant. 

The  general  rale  is,  for  a  sailing  yessel  meeting  a  steamer,  to  keep  her  coarse,  while 

the  steamer  takes  the  necessary  measures  to  avoid  a  collision. 
And  thongh  this  rale  shonld  not  be  observed  when  the  ciraamstanoes  are  such  that  it 

is  apparent  its  observance  mast  occasion  a  collision,  while  a  departure  from  it  will 

prevent  one,  vet  it  mast  be  a  strong  case  which  puts  the  sailing  vessel  in  the  wrong 

for  obeying  the  rale. 
The  present  is  not  such  a  strong  case,  and  therefore  the  steamer  must  be  condemned 

in  the  damages  and  costs  resulting  from  a  collision  between  herself  and  a  sailing  ^ 

vessel 

These  two  cases  were  appeals  from  the  circuit  court  of  the 
United  States  for  the  southern  district  of  New  Vork. 
In  the  first  case,  the  libellants  were  owners  of  the  schooner 

49  • 
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Hero,  of  Maine,  and  in  tlie  second  case,  Lord  was  the  owner  of 
a  cargo  of  corn  and  flour  laden  on  board  of  The  Hero,  bound 
from  New  York  to  Portsmouth,  New  Hampshire. 

The  circumstances  of  the  collision  are  set  forth  in  the  opinion 
of  the  court. 

The  district  court  dismissed  the  libels  with  costs,  which  decree 
was  afiSrmed  in  the  circuit  court. 

The  case  was  argued  in  this  court  by  Mr,  Benedict^  for  the 
appellants,  and  by  Mr.  Cowles^  for  the  appellees. 

Mr.  Justice  OURTIS  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  cii-cuit  court  of  the 
United  States  for  the  southern  district  of  New  York,  in  a  cause 
of  collision,  prosecuted  bv  the  owners  of  the  schooner  Hero, 
against  the  steamer  Isaac  Newton. 

On  the  sixteenth  of  July,  1850,  the  schooner  Hero,  of  the  bur- 
den of  100  tons,  which  bad  been  lying  at  pier  No.  15  on  the 
North  River,  in  the  city  of  New  York,  hauled  out  of  tlie  dock, 
soon  after  sunrise  got  up  her  mainsail  and  both  jibs,  and  pushed 
off  into  the  stream.  The  tide  was  about  half  ebb,  setting  to  the 
southward  and  eastward,  and  the  wind  was  about  southeast, 
but  so  light  that  very  little  way  could  be  made.  A  brig  was  at 
anchor  in  the  river,  a  little  below  pier  No.  15,  about  one  hundred 
and  fifty  yards  from  the  piers ;  and  immediately  below  the  brig, 
at  the  distance  of  about  800  feet,  two  ships  were  also  anchored. 
When  The  Hero  had  got  within  a  short  distance  of  the  brig,  and 
was  nearly  between  the  brig  and  the  town,  and  while  her  crew 
were  in  the  act  of  hoisting  the  peak  of  the  foresail,  the  body  of 
the  sail  being  up,  the  steamer  Isaac  Newton  came  down  the 
river,  and  seeing  no  clear  passage  to  her  dock  at  pier  No.  16, 
except  that  of  about  300  feet  between  the  brig  and  the  ships  at 
anchor,  swung  round,  passed  between  those  vessels  at  anchor, 
straightened  up  alongside  the  brig  for  her  dock,  and  then,  for 
the  nrst  time,  aiscovered  The  Hero  directly  in  her  course.  The 
two  ships  being  at  anchor  astern  of  the  steamer,  the  latter  could 
not  back,  without  the  certainty  of  injuring  herself  and  one  of 
the  ships ;  she  kept  on  her  course,  struck  The  Hero  on  the  star- 
board bow,  which  was  stove,  and  tlie  schooner  almost  imme- 
diately filled. 

It  is  pleaded  that  The  Hero  was  in  fault,  because  her  helm  was 
not  put  hard  down  and  kept  there,  when  the  danger  was  first 
discovered.  The  distance  between  the  steamer  and  the  schooner, 
when  the  latter  straightened  up  and  headed  for  the  former,  was 
only  about  400  feet,  as  testified  by  the  pilot  in  charge  of  the 
steamer.    The  opportunity  for  the  schooner  to  make  any  ma- 


DECEMBER    TERM,  1855.  588 


Crockett  et  al.  v.  Newton,  Claimant,  &c. 


noeuvre  was  consequently  very  small ;  and  though  some  of  the 
witnesses  say  there  was  breeze  enough  at  the  moment  to  give 
the  schooner  steerage  way,  others  deny  this.  It  must  be 
remembered  that  the  general  rule  is,  for  a  sailing  vessel,  meet- 
ing a  steamer,  to  keep  her  course,  while  the  steamer  takes  the 
necessary  measures  to  avoid  a  collision.  And  though  this  rule 
should  not  be  observed  when  the  circumstances  are  such  that  it 
is  apparent  its  observance  must  occasion  a  collision,  while  a 
departure  from  it  will  prevent  one,  yet  it  must  be  a  strong  case 
which  puts  the  sailing  vessel  in  the  wrong  for  obeying  the  rule. 
The  court  must  clearly  see,  not  only  that  a  deviation  from  the 
rule  would  have  prevented  collision,  but  that  the  commander  of 
the  sailing  vessel  was  guilty  of  negligence  or  a  culpable  want  of 
seamanship,  in  not  perceiving  the  necessity  for  a  departure  from 
the  rule,  and  acting  accordingly. 

We  do  not  think  this  was  such  a  case.  Besides,  the  master 
of  the  schooner  testifies,  that  the  helm  of  the  schooner  had  been 
put  hard  down  by  him,  and  fastened  tliere  in  a  becket,  as  soon 
as  he  saw  the  steamer,  and  before  hailed  from  the  latter.  In 
this  he  is  corroborated  by  his  mate  and  crew.  Other  witnesses 
say  they  saw  a  man  rim  aft,  when  hailed,  and  put  the  helm 
first  up  and  then  down.  This  apparent  discrepancy  may  be 
accounted  for  by  the  fact  mentioned  by  those  on  board  the 
schooner ;  that,  after  the  master  had  left  the  helm  hard  down  in 
a  becket,  and  just  before  the  collision,  the  mate  ran  aft.  Per- 
haps he  went  to  the  helm,  and  he  may  have  changed  it.  But 
we  do  not  think  what  he  did  could  have  infiueuced  the  result. 
Fault  was  also  attributed  to  the  schooner,  in  the  argument  at 
the  bar,  because  she  left  her  dock  when  the  wind  was  so  light 
and  baffling  that  she  was  not  really  manageable.  But  we  think 
there  was  no  impropriety  in  her  being  where  she  was  at  the 
time  of  the  collision,  with  her  sails  hoisted,  waiting  for  a  wind 
to  get  out  of  the  harbor,  any  more  than  in  her  being  at  anchor 
there.  It  is  true  she  would  have  no  right  to  endanger  other 
vessels  by  drifting  afoul  of  them.  This  she  was  bound  to  avoid, 
by  coming  to  anchor.  But  till  there  was  danger  of  this,  and 
none  such  appears  in  the  case,  she  had  a  right  to  wait  for  a  wind 
there  in  daylight,  with  her  sails  hoisted. 

We  hold  the  schooner  to  have  been  free  from  fault. 

After  a  careful  consideration  of  the  evidence  we  cannot  think 
the  steamer  did  all  that  could  reasonably  be  required  to  avoid 
the  collision.  After  the  schooner  was  seen  from  the  steamer,  we 
have  no  doubt  a  collision,  either  with  the  schooner,  or  with  one 
of  the  ships  at  anchor,  was  inevitable ;  and  that  the  steamer 
chose  that  alternative  least  dangerous  to  herself,  and  ran  down 
the  schooner.     But  the  fault  was,  in  not  disM-rniing  the  schooner 
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before  getting  into  that  position.  Though  the  brig  was  at 
anchor  between  the  steamer  and  the  schooner  when  the  former 
was  sweeping  across  the  river  and  heading  for  the  opening  be- 
tween the  brig  and  the  ships,  yet  the  sails  of  the  schooner  were 
hoisted,  and  miust  have  been  visible  over  the  hull  of  the  brig. 
The  steamer,  therefore,  made  for  this  passage,  not  only  without 
first  ascertaining  it  to  be  clear,  but  without  discovering  the  sails 
of  the  schooner  which  might  and  ought  to  have  been  seen,  and 
which,  if  seen,  would  have  warned  those  managing  her  that  the 
passage  there  was  not  clear.  We  hold  this  attempt  of  the 
*  steamer  to  come  to  her  landing  between  the  vessels  at  anchor, 
without  first  ascertaining  that  the  track  was  clear,  to  have  been 
culpable,  and,'  accordingly,  that  she  must  be  condemned  in  the 
damages  and  costs. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  to  be  proceeded  with  according  to  law. . 

Mr.  Justice  DANIEL  dissented  in  both  cases. 


Augustus  Lord,  Libellant  and  Appellant,  v.  The  Steam- 
boat IsAAO  Newton,  her  Tackle,  A;c.,  Daniel  Dbbw, 
Claimant. 

This  being  a  libel  by  the  owner  of  the  cargo  on  board  The  Hero 
at  the  time  of  the  collision,  is  disposed  of  by  the  opinion  in  the 
case  of  the  libel  by  the  owners  of  the  vessel.  It  was  argued 
with  the  other  case.  Depends  on  the  same  evidence,  and  the 
decree  must,  in  like  manner,  be  reversed  and  the  cause  remanded. 


WnJJAM   B.  OULBEBTSON,  APPELLANT,   1^.   ThB   StEAMEB  SoUTH- 

BBN  Belle;  Henby  B.  Shaw,  William  M.  Shaw,  Elam 
Bowman,  Sidney  A.  Lagostb,  and  John  De  Sebastun, 
Claimantb. 

Where  a  legulatioii  was  made  in  one  of  the  harbon  of  the  Mississippi  RiTer,  mttiffda^ 

their  positions  to  different  species  of  boats,  if  the  regnlation  was  generally  known» 

it  was  the  datj  of  all  persons  to  conform  to  it. 
Where  a  flat-boat  was  moored  at  the  place  designated  for  fla^boatB,  and  a  steamboat^ 

in  attemotins  to  land,  came  into  collision  with  and  snnk  the  flat-boat,  the  steamboat 

mnst  be  Ikble  for  the  damage  done. 
When  a  steamer  is  abont  to  enter  a  harbor,  great  caution  is  reqaired.    Ordinary  ears, 

onder  snch  circumstances,  will  not  excuse  a  steamer  for  a  wrong  done. 
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This  was  an  appeal  from  tbe  circuit  court  of  the  United 
States  for  the  eastern  district  of  Louisiana. 
The  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Bergamin  and  Mr.  Fiitton,  for  the  ap- 
pellant, and  by  Mr.  OriUenden^  for  the  appellees,  upon  which 
side  there  was  also  an  argument  filed  by  Mr.  Pike. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  is  an  appeal,  in  admiralty,  from  the  decree  of  the  circuit 
court,  for  the  eastern  district  of  Louisiana. 

The  libel  states  that  the  libellant  was  the  owner  of  a  flat-boat, 
called  The  Rainbow,  with  a  cargo  of  the  value  of  three  thousand 
dollars  and  upwards ;  that  the  said  boat,  with  its  cai^o,  being  a 
stanch  vessel  of  its  kind,  with  an  efficient  crew,  on  a  voyage 
down  the  Mississippi  River,  was  moored,  at  night,  at  Grand 
Gulf,  in  the  proper  and  usual  place  for  flatrboats,  and  securely 
tied  to  the  bank  of  the  river ;  that  while  so  fastened,  close  to  the 
shore,  the  steamer  Southern  Belle,  a  regular  packet  on  said 
river,  in  attempting  to  land  at  the  town  of  Grand  Gulf,  run 
into  and  sunk  the  flat-boat,  which  caused  the  total  loss  of  the  boat 
and  cargo ;  that  the  steamer  was  out  of  its  place  and  carelessly 
managed,  by  reason  of  which  the  collision  occurred.  The  libel- 
lant claims  damages,  &c 

The  owners  of  the  steamboat,  in  their  answer,  allege  that  she 
plied  as  a  regular  packet  between  New  Orleans  and  Milliken's 
Bend,  in  Louisiana ;  that  in  ascending  the  river  on  the  3d  of 
January,  1853,  shortly  before  daybreak,  she  approached  the  town 
of  Grand  Gulf;  that,  in  drawing  near  the  wharf-boat,  used  as 
a  landing,  it  was  discovered  that  another  steamer  was  fastened 
to  tlie  wharf;  that  as  the  wind  was  high  toward  the  shore  it 
was  deemed  unsafe  to  make  fast  to  the  steamer ;  The  Southern 
Belle,  therefore,  dropped  down,  with  the  intention  of  coming  in 
astern  of  tbe  steamer,  and  below  the  wharf-boat ;  that  in  making 
this  change,  the  flat-boat  was  first  seen  lying  close  under  the 
high  bank  of  the  river,  about  thirty  yards  below  the  wharf-boat ; 
that  an  attempt  was  immediately  made  to  back  out  and  avoid 
the  collision,  which  could  not  be  done,  as  the  wind  blew  strongly ; 
that  the  place  occupied  by  the  flat-boat  was  known  to  be  the 
cotton  landing,  where  The  Southern  Belle  regularly  landed  every 
trip  to  take  cotton  on  board ;  that  the  place  appropriated  for  flat- 
boats  was  about  three  hundred  yards  above  the  wharf-boat ;  that 
the  master  of  the  flat-boat  was  notified  before  the  collision ;  that 
his  boat  was  not  moored  in  its  proper  place,  and  that  he  neglected 
to  keep  a  light,  &c. ;  that  the  collision  was  caused,  not  by  any 
negligence  or  want  of  skill  on  the  part  of  the  crew  and  officers 
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of  The  Southern  Belle,  but  in  consequence  of  the  negligence  of 
the  master  and  crew  of  the  flat-boat,  ^. 

The  district  court  decreed  in  favor  of  the  libellant,  for  the 
amount  of  the  damage  sustained,  which  decree  was  reversed  on 
an  appeal  to  the  circuit  court.  The  latter  decree  is  now  before 
us  on  an  ^peal. 

An  ordinance  of  the  town  of  Orand  Gulf,  passed  in  1838, 
was  given  in  evidence,  relating  to  the  division  of  the  landings 
for  different  kinds  of  boats.  In  this  ordinance,  the  landings  for 
steamboats,  keel-boats,  and  flat-boats  were  designated  and  the 
duties  of  the  harbor-master  were  defined.  An  objection  by  the 
respondent  being  made,  that  no  sufficient  proof  had  been  offered 
as  to  the  power  of  the  town  to  pass  the  ordinance,  the  objection 
was  obviated  by  the  fact  in  the  record,  which  showed  that  the 
respondent  had  introduced  the  ordinance  as  evidence.  It  was 
then  insisted  that  the  ordinance  had  fallen  into  disuse  by  com- 
mon consent,  and  could  not  be  considered  as  evidence  of  a 
usage  or  law.  But  from  the  evidence  it  would  seem  that  the 
duties  of  the  harbor-master  were  performed,  and  that  the  places 
of  landing  for  the  different  boats  were  generally  understood. 

Whether  a  rule  on  this  subject  be  established  by  an  ordinance 
or  general  usage  is  immaterial,  if  tlie  regulation  has  been  so 
made  as  to  be  generally  known ;  and  this  seems  to  have  been 
the  case  at  Grand  Gulf,  in  regard  to  tlie  ordinance  in  question. 

The  Rainbow  arrived,  and  was  moored  within  the  ground 
designated  for  flat-boats,  and  was  fastened  to  the  bank  the  even- 
ing which  preceded  the  morning  of  the  collision.  The  Southern 
Belle,  in  ascending  the  river,  arrived  at  Grand  Gulf  about  dav- 
light,  —  some  of  the  witnesses  say  a  little  before,  others  a  litUe 
after.  It  appears  that  the  moon  was  shining,  and  that,  in  pass- 
ing the  flat-boat,  it  was  light  enough  to  read  from  it  the  name 
of  The  Soutliern  Belle,  on  her  wheel-house,  some  hundred  yards 
from  the  shore.  Tlie  pilot  of  the  steamer  intended  to  land  at 
the  steamboat  wharf,  three  hundred  and  thirty  feet  above  the 
place  where  the  flat-boat  was  fastened.  But,  in  approaching  the 
wharf,  he  discovered  The  Atlantic  steamer,  with  cattle  on  board, 
occupied  it ;  and  the  wind  being  high,  he  was  afraid  that  an 
attempt  to  land,  so  as  to  fasten  to  Tlie  Atlantic,  might  do  dam- 
age, at  least,  to  the  cattle  on  board  of  that  boat.  To  avoid  this, 
orders  were  given  to  back  the  boat,  and  land  below  the  wharf. 
In  doing  this,  the  control  of  the  boat  was  lost,  and  the  wind  to 
the  shore  being  high,  The  Southern  Belle  was  thrown  against  the 
flat-boat,  which  immediately  sunk  her.  As  the  steamer  was 
falling  back,  it  is  alleged  the  flat-boat,  for  the  first  time,  was  dis- 
covered ;  but  it  was  too  late,  under  an  adverse  wind,  to  avoid 
the  collision.    George  W.  Smith  says,  The  Southern  Belle,  by 
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keepiug  on  her  steam,  might  have  landed  above  the  wharf-boat 
That  landing,  for  three  hundred  yards,  is  as  good  as  the  landing 
below. 

At  the  time  the  steamer  passed  within  one  hundred  yards  of 
the  flat-boat,  it  could  be  seen  two  hundred  yards  or  more.  A 
witness  states  at  the  time,  he  could  distinctly  see  across  the  river. 
It  appears  from  some  of  the  witnesses,  that  there  was  space 
enough  to  land  the  steamer  below  tlie  wharf-boat,  and  above  the 
fiat-boat. 

Some  time  during  Monday  night,  a  floating  log  struck  the  bow 
of  The  Rainbow,  so  as  to  break  a  hole  through  it,  but  the  damage 
in  a  short  time  was  repaired.  The  bow  was  turned  down  the 
stream  to  avoid  the  force  of  the  current. 

It  is  objected  that  the  flat-boat  had  no  lights.  She  had  a  light 
on  deck,  as  proved  by  her  captain  and  another  witness,  fifteen 
minutes  before  the  collision,  and  at  the  time  it  occurred ;  but  as 
she  was  fastened  to  the  shore,  and  from  the  weight  of  evidence 
was  in  her  right  place,  a  light  was  not  necessary.  Where  a  boat 
is  anchored  in  the  patli  of  vessels,  a  light  is  indispensable ;  but  it 
is  not  required  where  the  boat  is  fastened  to  the  shore,  especially 
at  a  place  set  apart  for  such  boats. 

When  a  steamer  is  about  to  enter  a  harbor,  great  caution  is 
required.  There  being  no  usage  as  to  an  open  way,  the  vigilance 
is  thrown  upon  the  entering  vessel.  Ordinary  care,  under  such 
circumstances,  will  not  excuse  a  steamer  for  a  wrong  done.  A 
vessel  tied  to  the  shore  is  helpless.  No  movement  can  be  made 
by  it  to  avoid  an  entering  boat ;  therefore,  the  whole  responsi- 
bility rests  on  such  boat. 

It  is  admitted  that  where  a  collision  occurs,  as  the  result  of 
uncontrollable  circumstances,  no  responsibility  attaches  to  either 
party  ;  but  this  cannot  be  said  of  the  respondent.  The  evidence 
shows  no  fault  in  the  flat-boat,  but  there  was  fault  in  the 
steamer.  The  wind  was  high  when  she  approached  the  landing, 
—  this  should  have  produced  in  her  oflicers  the  utmost  vigilance. 
Tliat  they  were  sensible  of  this,  was  shown  by  their  not  attempt* 
ing  to  fasten  to  The  Atlantic. '  But  they  were  highly  culpable  in 
not  keeping  up  the  steam,  so  as  to  have  the  control  of  their  boat. 
The  river  was  open,  so  that,  had  the  steam  power  been  kept  up, 
the  boat  might  have  been  turned  against  the  wind,  and  made  a 
safe  landing.  But  her  headway  had  been  lost  by  backing,  so  that 
she  be<jame  as  a  log  driven  by  the  winds  and  waves,  and  in  this 
manner  was  thrown  upon  the  flat-boat. 

The  evidence  authorizes  the  inference  that  the  flat-boat  was 
^een  from  on  board  the  steamer  as  she  passed  it  in  running  up 
to  the  wharf.  It  is  inconceivable  that  others  should  be  able  to 
see  the  opposite  shore  of  the  river,  and  for  a  hundred  and  fifty 
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yards  plainly  discern  the  flat-boat  from  the  steamboat  wharf, 
while  the  officers  of  the  steamer,  in  passing  so  near  the  shore, 
should  hot  have  observed  it.  The  responsible  officers  of  a 
steamer,  when  about  to  land,  are  not  presumed  to  close  their 
eyes ;  on  the  contrary,  all  experience  requires  an  exercise  of  un- 
common vigilance.  Landing  a  boat,  especially  when  the  wind  is 
high,  is  always  attended  with  more  or  less  danger.  After  making 
due  allowance  for  the  lights  of  the  steamer,  which  enabled 

Eersons  from  the  flat-boat  or  wharf  to  see  the  steamer,  and  read 
er  name  whUe  passing,  the  vision  of  those  on  board  the  steamer 
could  not  have  l^en  so  defective,  or  blinded  by  her  lights,  as  not 
to  perceive  the  flat-boat.  The  captain  of  the  steamer  was  not 
sworn,  and  from  this  a  strong  presumption  arises  that  his  evidence 
would  have  been  against  his  owners.  He  must  have  been  on  the 
alert  in  landing,  as  his  duty  i*equired,  and  indeed  as  the  evidence 
shows  he  was. 

There  is  no  ground  of  suspicion  that  the  officera  of  The  South- 
em  Belle  designed  to  injure  The  Rainbow,  —  on  the  contrary, 
when  it  was  too  late,  they  endeavored  to  avoid  the  collision. 
Their  fault  consisted  in  not  landing  above  the  wharf-boat,  oc  in 
not  keeping  up  the  steam,  so  as  to  give  them  the  control  of  the 
boat.  The  flat-boat  was  plainly  discernible  from  the  wharf-boat; 
and  if  the  officers  of  the  steamer  did  not  see  it,  it  was  because 
they  were  wanting  in  vigilance.  But  whether  they  saw  it,  or 
not,  the  respondents  are  liable  for  the  damage  done.  The  decree 
of  the  circuit  court  is  reversed. 


Thb  United  States,  Plaintiffs,  v,  William  6.  Shacklefobd. 

The  ect  of  oongress,  pesscd  on  the  20th  of  July,  1840,  (5  Stau.  at  L&i^  394,)  con- 
fen  upon  the  ooont  of  the  United  States  the  power  to  make  all  necessary  mka 
and  regulations,  for  conforming  the  impanelling  of  jaries  to  the  laws  and  usages  ia 
force  in  the  State. 

This  power  includes  that  of  regulating  the  challenges  of  jurors,  whether  peremptory 

or  ror  cause,  and  in  cases  both  dm  and  criminal,  with  the  exception,  m  criminal 

cases,  of  treason  and  other  crimes,  of  which  the  punishment  is  declared  to  be  death. 

i|  The  act  of  1790  recognizes  the  right  of  peremptory  challenge  in  these  cases,  and 

therefore  it  cannot  be  taken  away. 

But  this  recognition  does  not  necessarily  draw  along  with  it  Uie  qualified  right,  ent^ 
ing  at  common  law,  of  challenges  by  the -government;  and  unless  the  laws  and 
I  usages  of  the  State,  adopted  by  rule  of  court,  allow  it  on  behalf  of  the  proeecaiioB, 
it  should  be  rejected,  conforming,  in  this  respect^  the  practice  to  the  state  law. 

This  case  came  up  from  the  circuit  court  of  the  United  States 
/for  the  district  of  Kentucky,  on  a  certificate  of  division  in  opin- 
rion  between  the  judges  thereof. 

The  point  of  difference  was  thus  stated. 
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Statement  of  point  of  disagreement. 

The  statement  of  the  point  upon  which  the  disagreement  of  the 
judges  happened  having  been  made,  is  in  these  words :  — 

Question  of  difference. 

In  the  progress  of  the  trial  of  tliis  cause,  and,  after  the  jury 
had  been  in  part  selected,  and  other  jurors  were  presented  to  the 
prisoner,  he  peremptorily  challenged  one  of  them,  when 

the  question  arose,  whether  the  defendant  was  entitled  to  any 
peremptory  challenges ;  on  which  question  the  judges  were  di- 
vided in  opinion.  Whereupon,  the  point  of  division,  and  the 
grounds  thereof,  are  ordered  to  be  certified  to  the  supreme  court 
of  the  United  States,  for  its  opinion  and  direction  to  this  court  on 
the  case  certified. 

And  the  cause  was  continued  to  await  the  instructions  of  thp 
supreme  court.  J.  Catron. 

It  was  submitted  upon  printed  arguments  by  Mr.  Gushing^ 
(attorney-general,)  for  the  United  States,  and  by  Mr.  Under- 
woodj  for  the  defendant. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  case  comes  up  on  a  certificate  of  a  division  of  opinion 
between  the  judges  of  the  circuit  court  of  the  United  States  for 
the  district  of  Kentucky. 

The  prisoner  was  indicted  for  a  misdemeanor  in  wrongfully 
deserting  the  mails  of  the  United  States,  before  delivering  them 
to  the  proper  officer  or  agent,  he  being  a  mail  carrier  at  the  time, 
and,  as  such,  having  the  mails  in  charge.  (§  21  of  act  of  coug., 
Sd  March,  1825  ;  4  Stats,  at  Large,  107.) 

A  question  arose,  in  impanelling  the  jury,  whether  the  prisoner 
was  entitled  to  a  peremptory  challenge  of  one  or  more  jurors, 
upon  which  the  judges  were  divided  in  opinion. 

The  act  of  congress  passed  20th  July,  1840,  5  Stats,  at  Large, 
894,  provides  that  jurors,  to  serve  in  the  courts  of  the  United 
States,  in  each  State,  shall  have  the  like  qualifications,  and 
be  entitled  to  the  like  exemptions,  as  jurors  of  the  highest 
court  of  law  of  such  State  now  have  and  are  entitled  to,  and 
shall  hereafter  from  time  to  time  have  and  be  entitled  to ;  and 
shall  be  designated  by  ballot,  lot,  or  otherwise,  according  to  the 
mode  of  forming  such  juries  now  practised,  and  hereafter  to  be 
practised  therein,  so  far  as  such  mode  may  be  practicable  by  the 
courts  of  the  United  States,  or  the  officers  thereof.  '^  And,  for 
this  purpose,  the  said  courts  shall  have  power  to  make  all 
necessary  rules  and  regulations  for  conforming  the  designatioUi 
VOL.  rviii.  oo 
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and  impanelliDg  of  juries,  in  substance,  to  the  laws  and  usages 
now  in  force  in  snch  State ;  and,  furUier,  shall  have  power  by 
rule  or  order,  from  time  to  time,  to  conform  the  same  to  anj 
change  in  these  respects,  which  may  be  hereafter  adopted  by  the 
legislatures  of  the  respective  States  for  the  state  courts/' 

The  court  is  of  opinion  that  the  power  conferred  upon  the 
federal  courts  to  adopt  *' rules  and  regulations  for  conforming 
the  designation  and  impanelling  of  juries  to  tlie  laws  and  us- 
ages in  force  at  the  time  in  the  State,"  enables  tliem  to  adopt 
the  laws  and  usages  of  the  State  in  respect  to  the  challenges  of 
jurors,  whether  peremptory  or  for  cause,  and  in  cases  both  civil 
and  criminal,  with  the  exception,  in  criminal  cases,  of  treason 
and  other  crimes,  of  which  the  punishment  is  declared  to  bo 
death. 

The  §  80  of  the  crimes  act  of  1790,  1  Stats,  at  Large,  119, 
provides,  that  if  persons  indicted  for  treason  against  the  United 
States  shall  challenge  neremptorily  above  the  number  of  thirty- 
five  of  the  jury,  or  if  persons  indicted  for  any  other  of  the  of- 
fences before  set  forth,  for  which  the  punishment  is  declared  to  be 
death,  shall  challenge  peremptorily  above  the  number  of  twenty 
persons  of  the  jury,  the  court  in  any  of  these  cases  shall,  notwith- 
standing,  proceed  to  the  trial  of  the  persons  so  challenging,  Jkc. 

This  act  of  congress  having  expressly  recognized  the  right  of 
peremptory  challenge  in  the  one  case  of  the  number  of  thirty- 
five  jurors,  and  in  the  other  of  twenty,  they  should  be  regarded 
as  excepted  out  of  the  power  conferred  upon  the  courts  to  r^u- 
late  the  subject  by  rule  or  order  under  the  aforesaid  act  of  1840. 

The  right  of  challenge  in  the  cases  specified  in  the  act  of  1790, 
in  respect  to  the  number  of  jurors,  is  derived  from  the  common 
law,  which  allowed  thirty-five  in  cases  of  treason,  and  twenty  in 
cases  of  felony.    4  Bl.  Com.  354,  855 ;  12  Wheat.  488. 

That  law  also  gave  to  the  king  a  qualified  right  of  challenge 
in  these  cases,  which  had  tiie  effect  to  set  aside  the  juror  w 
the  panel  was  gone  through  with,  without  assigning  cause, 
and  if  there  was  not  a  full  jury  without  the  person  so  chal- 
lenged, then  the  cause  must  be  assigned  or  the  juror  would  be 
sworn. 

The  court  is  of  opinion  that  the  right  of  challenge  by  the 
prisoner  recognized  oy  tlie  act  of  1790,  does  not  necessarily 
draw  along  with  it  this  qualified  right,  existing  at  common  law, 
by  the  government ;  and  that,  unless  the  laws  or  usages  of  the 
State,  adopted  by  rule  under  the  act  of  1840,  allow  it  on  behalf 
of  the  prosecution,  it  should  be  rejected,  conforming  in  this 
respect  the  practice  to  the  state  law. 

U  does  not  appear  in  the  case  before  us,  whether  or  not  the 
court  below  haa  adopted  the  state  law  under  the  act  of  1840, 
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as  it  existed  at  or  previous  to  the  proceedings  certified,  and 
hence  we  are  not  enabled  to  express  any  opinion  upon  the  par- 
ticular question  certified.  But  the  opinion  expressed  upon  the 
general  question  will  enable  the  court  below  to  dispose  of  the 
case,  without  any  amendment  of  the  record,  or  further  hearing 
of  the  case. 

The  cause  is,  therefore,  remanded  to  the  court  below  to  pro- 
ceed according  to  the  foregoing  opinion. 


Susan  E.  Conner,  Widow  of  Henry  L.  Conner,  deceased, 
Plaintiff  in  Error,  v.  Wiluam  St.  John  Elliott,  Admin- 
istrator, AND  Daniel  W.  Brickle  and  Wife  et  al..  Heirs 
OF  Henry  L.  Conner,  deceased. 

The  first  clause  of  the  second  section  of  the  fourth  article  of  the  constitntion  provides 
that  "  the  citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and  immunities 
of  citizens  in  the  several  States." 

The  court  vnU  not  describe  and  define  these  privileges  and  immunities  in  a  general^^ 
classification,  preferring  to  decide  each  case  as  it  may  come  up.  ^ 

The  law  of  Louisiana  ^vcs  a  community  of  acquets  or  gains  between  married  persons,  ^^ 
where  the  marriage  is  contracted  witmn  the  State,  or  where  the  marriage  is  coaUft 
tracted  out  of  the  State,  and  the  parties  afterwards  go  there  to  live. 

The  privilege  thus  conferred  upon  the  wife,  does  not  extend,  by  virtue  of  the  clause 
in  the  constitution  above  <|uoted,  to  a  native-bom  citizen  of  Louisiana,  who  was 
married  while  under  age,  in  the  State  of  Mississippi,  in  which  State  was  her  domi- 
cile together  with  her  husband  during  the  continuance  of  the  marriage.  Land  in 
Louisiana,  acquired  by  the  husband  during  the  marriage,  was  not  subject  to  the 
Louisiana  law,  in  respect  to  the  community  of  acquets  or  gain. 

This  ri^ht  was  one  which  attached  to  the  contract  of  marriage,  which  the  State  of 
Louisiana  had  a  right  to  regulate ;  and  was  not  one  of  the  personal  rights  of  a  . 
citizen,  within  the  meaning  of  the  constitntion. 

This  case  was  brought  up  from  the  supreme  court  of  Loui- 
siana, by  a  writ  of  error  issued  under  the  25th  section  of  tlie 
judiciary  act. 

The  case  is  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Henderson^  for  the  plaintiff  in  error, 
and  by  Mr.  Benjamin^  for  tlie  defendants. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court. 

In  the  course  of  proceedings  which  were  had  in  Louisiana, 
under  the  laws  and  in  the  courts  of  that  State,  to  determine  the 
rights  of  parties  interested  in  the  succession  of  Henry  L.  Con- 
ner, deceased,  a  citizen  of  the  State  of  Mississippi,  his  widow, 
who  is  the  plaintiff  in  error  in  this  case,  filed  in  the  district  court 
of  the  tenth  judicial  district  of  the  State  of  Louisiana,  a  petition, 
claiming  to  he  entitled  to  her  rights  of  marital  community, 
as  they  exist  under  the  laws  of  that  State.    These  rights  having 
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been  denied  by  the  district  court,  an  appeal  was  prosecuted  to 
the  supreme  court ;  and  it  was  there  held  that  inasmudli  as  the 
marriage  through  which  the  appellant  claimed  was  not  in  fact 
contracted  in  Louisiana,  nor  in  contemplation  of  a  matrimonial 
domicile  in  that  State,  and  the  spouses  had  never  resided  therein ; 
the  wife  was  not  a  partner  in  community  with  the  husband  by 
force  of  the  laws  of  Louisiana. 

On  this  writ  of  error,  it  neither  is  nor  can  be  denied  that  the 
supreme  court  of  Louisiana  has  correctly  declared  and  applied 
the  law  of  that  State  to  this  case.  But  it  is  insisted  that  tliis 
law  deprives  the  plaintiff  in  error,  a  citizen  of  the  State  of  Mis^ 
sissip^i,  of  one  of  the  privileges  of  a  citizen  in  the  State  of 
Louisiana,  and  therefore  is  in  contravention  of  the  first  clause 
of  the  second  section  of  the  fourth  article  of  the  constitution, 
which  provides  that  '*  the  citizens  of  each  State  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens  in  the  several 
States.'' 

It  appears  upon  the  record  that  this  question  was  raised  by 
the  pleadings,  and  presented  to  and  decided  by  the  highest  court 
of  the  State ;  it  is  therefore  open  here,  upon  this  writ  of  error, 
for  final  determination  by  this  court,  under  the  twenty-fifth  sec- 
tion of  the  judiciary  act  of  1789, 1  Stats,  at  Large,  85. 

It  appears  that  the  plaintiff  in  error,  though  a  native-bom 
citizen  of  Louisiana,  was  married  in  the  State  of  Mississippi, 
wliile  under  age,  with  the  consent  of  her  guardian,  to  a  citizen 
of  the  latter  State,  and  that  their  domicile,  during  the  duration 
of  their  marriage,  was  in  Mississippi.  But,  while  it  continued, 
the  husband  acquired  a  plantation,  and  other  real  property,  in 
Louisiana.  If  the  marriage  had  been  contracted  in  Louisiana, 
the  code  of  that  State,  then  in  force.  Code  of  1808,  art.  3,  §  4, 
would  have  superinduced  the  rights  of  community.  And  at 
the  time  when  the  property  in  question  was  purchased  by  the 
husband,  in  1841,  the  code  of  1825,  then  in  force,  contained  the 
following  articles :  — 

>^  Art  2869.  Every  marriage  contracted  in  this  State  superin- 
duces, of  right,  partnership  ^  community  of  acquets  or  gams,  if 
there  be  no  stipulation  to  the  contrary.'' 

<^  Art.  2870.  A  marriage  contracted  out  of  this  State,  between 
persons  who  afterwards  come  here  to  live,  is  also  subjected  to 
the  community  of  acquets  with  respect  to  such  property  as  is 
acquired  after  their  arrival." 

And  it  is  insisted  that,  as  these  articles  gave  to  what  is  termed 
in  the  argument  a  Louisiana  widow  the  right  of  marital  com- 
munity, the  laws  of  the  State  could  not  constitutionally  deny, 
as  it  is  admitted  they  did  in  fact  deny,  the  same  rights  to  all 
widows,  citizens  of  the  United  States,  though  not  married  in 
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Louisiana,  or  residing  there  during  the  marriage,  and  while  the 
property  in  question  was  acquired. 

In  other  words,  that,  as  the  laws  of  Louisiana  provide  that  a 
contract  of  marriage  made  in  that  State,  or  the  residence  of  per- 
sons there  in  the  relation  created  bj  marriage,  shall  give  rise  to 
certain  rights  on  the  part  of  each  in  property  acquired  within 
that  State,  by  force  of  the  article  of  the  constitution  above 
recited,  all  citizens  of  the  United  States,  wherever  married  and 
residing,  obtain  the  same  rights  in  property  acquired  in  that 
State  during  the  marriage.  We  do  not  deem  it  needful  to  at- 
tempt to  define  the  meaning  of  the  word  privileges  in  this  clause 
of  tiie  constitution.  It  is  safer,  and  more  in  accordance  with 
the  duty  of  a  judicial  tribunal,  to  leave  its  meaning  to  be  de- 
termined, in  each  case,  upon  a  view  of  the  particular  rights 
asserted  and  denied  therein.  And  especially  is  this  true,  when 
we  are  dealing  with  so  broad  a  provision,  involving  matters  not 
only  of  great  delicacy  and  importance,  but  which  are  of  such  a 
character,  that  any  merely  abstract  definition  could  scarcely  be 
correct;  and  a  failure  to  make  it  so  would  certainly  produce 
mischief. 

It  is  sufficient  for  this  case  to  say  that,  according  to  the  ex- 
press words,  and  clear  meaning  of  this  clause,  no  privileges  are 
secured  by  it,  except  those  which  belong  to  citizenship.  Kights, 
attached  by  the  law  to  contracts,  by  reason  of  the  place  where 
such  contracts  are  made  or  executed,  wholly  irrespective  of 
the  citizenship  of  the  parties  to  those  contracts,  cannot  be 
deemed  ^^  privileges  of  a  citizen,"  within  the  meaning  of  the 
constitution. 

Of  that  character  are  the  rights  now  in  question.  They  are 
incidents,  ingrafted  by  the  law  of  the  State  on  the  contract  of 
marriage.  And,  in  obedience  to  that  principle  of  universal  juris- 
prudence, which  requires  a  contract  to  be  governed  by  the  law 
of  the  place  where  it  is  made  and  to  be  performed,  the  law  of 
Louisiana  undertakes  to  control  these  incidents  of  a  contract  of 
marriage  made  within  the  State  by  persons  domiciled  there; 
but  leaves  such  contracts,  made  elsewhere,  to  be  governed  by 
the  laws  of  the  places  where  they  may  be  entered  into.  In  this, 
there  is  no  departure  from  any  sound  principle,  and  there  can  be 
no  just  cause  of  complaint. 

The  law  of  the  State  further  provides,  that  if  married  persons 
come  to  Louisiana  to  reside,  and  acquire  property  there  during 
such  residence,  they  shall  be  deemed  nuptial  partners  in  respect 
to  such  property  ;  but  if  the  domicile  of  the  marriage  continues 
out  of  Louisiana,  the  relative  rights  of  the  married  persons  may 
be  regulated  by  the  laws  of  the  place  of  such  domicile,  even  in 
respect   to   property  acquired  by  one  of  them  in  Louisiana. 

60* 
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That  the  first  of  theae  rules,  which  extends  the  laws  of  the  State 
to  married  persons  coming  to  reside  and  acquiring  property 
therein,  is  a  proper  exercise  of  legislative  power,  has  not  been 
questioned.  But  it  is  insisted  that  die  last,  which  leaves  the 
rights  of  non-resident  married  persons  in  respect  to  property  in 
Louisiana  to  be  governed  by  the  laws  of  their  domicile,  aeprives 
the  wife  of  her  rights  as  a  citizen  in  property  acquired  by  the 
husband  during  marriage  in  Louisiana.  The  answer  to  this 
has  been  already  indicated.  The  laws  of  Louisiana  afi^  cer- 
tain incidents  to  a  contract  of  marriage  there  made,  or  there 
partly  or  wholly  executed,  not  because  thoee  who  enter  into  such 
contracts  are  citizens  of  the  State,  but  because  they  there  make 
or  perform  the  contract  And  they  refuse  to  affix  these  incidents 
to  such  contracts,  made  and  executed  elsewhere,  not  because 
the  married  persons  are  not  citizens  of  Louisiana,  but  because 
their  contract  being  made  and  performed  under  the  laws  of 
some  oUier  State  or  country,  it  is  aeemed  proper  not  to  interfere, 
by  Louisiana  laws,  with  the  relations  oi  married  persons  out 
of  that  State.  Whether  persons  contracting  marriage  in  Loui- 
siana are  citizens  of  that  or  some  other  State,  or  aliens,  the  law 
equally  applies  to  their  contract ;  and  so,  whether  persons  mar- 
ried and  domiciled  elsewhere,  be  or  be  not  citizens  or  aliens,  the 
law  fails  to  regulate  their  rights.  Tlie  law  does  not  discriminate 
between  citizens  of  the  State  and  other  persons ;  it  discriminates 
between  contracts  only.  Such  discrimination  has  no  connection 
with  ihe  clause  in  the  constitution  now  in  question.  If  a  law 
of  Louisiana  were  to  give  to  the  partners  itUer  sese  certain 
peculiar  rights,  provided  they  should  reside  within  the  State, 
and  carry  on  the  partnership-trade  there,  we  think  it  could  not 
be  maintained  that  all  copartners,  citizens  of  the  United  States, 
residing  and  doine  business  elsewhere,  must  have  those  peculiar 
rights  by  force  of  the  constitution  of  the  United  States,  any 
more  than  it  could  be  maintained  that,  because  a  law  of  Loui- 
siana gives  certain  damages  on  protested  bills  of  exchange,  drawn 
or  indorsed  within  that  State,  the  same  damages  must  be  re- 
coverable on  biUs  drawn  elsewhere  in  favor  of  citizens  of  the 
United  States. 

The  rights  asserted  in  this  case,  before  the  supreme  court  of 
Louisiana,  are  not  privileges  of  citizenship ;  consequently,  there 
is  no  error  in  the  judgment  of  that  court,  which  is  hereby 
affirmed. 
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William  0.  Pease,  Plaintiff  in  Error,  v.  John  Peck,  surviv- 
ing Partner  of  the  Firm  of  Peck  and  Walton. 

Where  a  law,  as  pablished,  has  been  acknowledged  bj  the  people  and  received  a  har- 

monioQs  interpretation  for  a  long  series  of  years,  the  propriety  may  well  be  donbted 

of  referring  to  an  ancient  manuscript  to  show  that  the  law  as  published  was  not  an 

exact  copy  of  the  original  mannscript. 
Moreover,  m  this  case,  a  snbseqaent  leeislatiTe  authority  sanctioned  the  law  as  pre- 

vionsljT  published,  and  thereby  adopted  it  as  a  future  rule. 
The  original  manuscript  of  the  laws  for  the  territory  of  Michigan  left  out  the  saving 

of  "  beyond  seas  "  in  the  statute  of  limitations,  but  the  published  law  contained  this 

exception.    It  ought  now  to  be  considered  as  included. 
As  a  general  rule,  this  court  adopts  the  construction  which  state  courts  put  upon  state 

laws.    But  there  are  exceptions.    Some  of  these  exceptions  stated. 

This  case  was  brought  up  by  writ  of  error  for  the  circuit  court  '' 

of  the  United  States  for  the  district  of  Michigan.  ^ 

The  case  is  stated  in  the  opinion  of  the  court.  /^ 

It  was  argued  by  Mr,  Lawrence^  for  the  plaintiff  in  error,  * 
adopting  also  an  argument  filed  by  Mr.  JEmmona  and  Mr.  Grey ;  /• 
and  for  the  defendant  in  error  by  Mr,  Badgery  upon  a  brief  filed  ^ 
by  himself  and  Mr.  Carlislf.  Xi 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court.  -^•^ 

Peck,  the  plaintiff  below,  declared  against  Pease  in  an  action 
of  debt  on  a  judgment  obtained  in  the  circuit  court  of  the  terri- 
tory (now  State)  of  Michigan,  at  the  term  of  January,  1836. 
The  defendant  pleaded  the  statute  of  limitations  of  eight  years ; 
to  which  the  plaintiff  replied  that  he  did  not  at  any  time  reside 
in  the  State  of  Michigan,  but  in  parts  ^'  beyond  seas,''  to  wit, 
in  the  state  of  New  York. 

The  defendant  demurred  to  the  replication. 

The  objection  to  this  replication  is  not  to  the  construction  of 
the  statute  which  is  assumed  by  the  plaintiff  to  govern  the  case, 
or  an  allegation  that,  according  to  the  settled  construction  of  the 
word  ^'  beyond  seas,"  the  replication  is  defective.  But  it  is  in- 
tended to  deny  that  the  statute  of  limitations  pleaded  has  any 
such  provision  in  it.  The  question  is,  therefore,  not  what  is  the 
construction  of  an  admitted  statute,  but  what  is  the  statute. 
For  each  party  admits  that  if  the  statute  be  as  claimed  by  his 
opponent,  his  construction  of  it  is  correct. 

By  the  ordinance  of  1787,  *'  for  the  government  of  the  terri- 
tory of  the  United  States  northwest  of  the  River  Ohio,"  it  is 
provided  "  that  the  governor  and  judges,  or  a  majority  of  them, 
shall  adopt  and  publish  in  the  district  such  laws  of  the  original 
States,  criminal  and  civil,  as  may  be  necessary  and  best  suited  to 
the  circumstances  of  the  district,  and  report  them  to  congress 
from  time  to  time,  which  laws  shall  be  in  force  in  the  district 
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until  the  oi^^anization  of  the  general  assemblj  therein,  unless 
disapproved  of  bj  congress ;  but  afterwards  the  legislature  shall 
have  authority  to  alter  them,  as  they  shall  see  fif 

By  an  act  of  congress  of  24th  April,  1820,  8  Stats,  at  Large, 
665,  the  laws  of  Michigan  territory  in  force,  were  ordered  to  be 
printed  under  the  direction  of  the  secretary  of  state,  and  a  com- 
petent number  distributed  to  the  people  of  said  territory. 

In  the  volume  of  the  laws  so  published  by  authority  in  that 
year,  is  a  statute  of  limitations,  which  the  governor  and  judges 
certify  to  have  been  *^  adopted  from  the  kws  of  the  State  of 
Vermont,  as  far  as  necessary  and  suitable  to  the  circumstances 
of  the  territory  of  Michigan." 

The  eighth  section  of  thb  act  provides  that  **  actions  of  debt 
or  scire  facias  on  judgment  must  be  brought  vrithin  eight  years 
after  the  rendition  of  the  judgment,''  Ac. 

The  10th  section  enacts  that  '^  this  act  shall  not  extend  to  bar 
any  infant,  feme  covert^  person  imprisoned,  or  beyond  seas,  or 
without  the  United  States,  or  turn  compos  mentis^*  Ac. 

On  the  21st  of  April,  1825,  the  legislature  of  tiie  territory, 
which  had  been  now  organized,  appointed  certain  individuals  to 
revise  the  laws  of  tiie  territory.  Tbt^j  were  required  '*  to  ex- 
amine all  the  laws  wen  in  force,  to  revise,  consolidate,  and  digest 
them,  making  such  alterations  or  additions  as  they  may  deem 
expedient." 

On  the  27th  of  December,  1826,  the  commissioners  report  to 
tI)^  legislature  the  statutes  as  revised  by  them,  statins  that  con- 
siderable alterations  and  some  additions  had  been  made  by  them. 
These  laws  received  the  sanction  of  the  legislature,  and  were  pub- 
lished by  authority,  in  1827.  Bv  this  it  appears  tha^  they  adopt- 
ed the  statute  of  limitations,  and  the  10th  section  thereof,  from 
the  published  acts  of  1820,  and  as  stated  above.  Again,  in  188S, 
*'  the  laws  of  the  territory  of  Michigan  were  conden^sd,  arranged, 
and  passed  by  the  fifth  legislative  council,"  and  were  again  pub- 
Ushea  under  authority  of  the  legislature.  The  10th  section  is 
again  stated  in  the  same  words. 

The  law,  as  thus  published,  has  been  acknowledged  by  the 
people  and  the  courts,  and  received  a  harmonious  interpretation 
for  thirty  years.  But  it  has  latelv  been  discovered  that  the  text 
or  originfd  manuscript  adopted  by  the  governor  and  judges  in 
1820,  differs  from  the  printed  statutes,  as  published  by  authority, 
as  to  the  words  of  this  10th  section.  It  reads  as  follows :  *^  Per- 
sons imprisoned  or  without  the  United  States,"  —  having  the 
w^ords  '* beyond  seas"  erased;  whereas  the  printed  statutes 
retain  the  words  ^'  beyond  seas,"  and  add  or  interpolate  the  word 


"or." 


It  is  no  doubt  true,  as  a  general  rule,  that  the  mistake  of  a 
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transcriber  or  printer  cannot  change  the  law ;  and  that  when  the 
statutes  published  by  authority  are  found  to  differ  from  the 
original  on  file  among  the  public  archives,  that  the  courts  will 
receive  the  latter  as  containing  the  expressed  will  of  the  legisla- 
ture in  preference  to  the  former.  Yet,  as  the  people  who  are  gov- 
erned by  the  laws,  and  the  courts  who  administer  them,  practically 
know  the  law  only  from  the  authorized  publication  of  them,  the 
propriety  of  recurring  to  ancient,  altered,  and  erased  manuscripts, 
for  the  purpose  of  changing  their  cons^uction  after  a  lapse  of 
thirty  years,  and  after  their  constniction  has  been  long  settled  by 
the  courts,  and  has  entered  as  an  element  into  the  contracts  and 
business  of  the  citizens,  may  well  be  doubted.  The  reception 
and  long  acquiescence  in  them,  as  printed  and  distributed  by 
authority,  by  those  who  had  it  always  in  their  power  to 
alter  or  annul  them,  and  did  not,  may  justly  be  treated  as  a 
ratification  of  them  in  that  form  by  the  sovereign  people.  The 
maxim  communis  error  facU  juSy  though  said  to  be  dangerous  in 
its  application,  "  because  it  sets  up  a  misconception  of  the  law, 
for  destruction  of  the  law,"  might  here  find  a  safe  and  proper 
application,  and  make  it  one  of  the  ^^  some  cases  "  in  which  it  is 
said  the  law  so  favors  the  public  good,  that  it  will  permit  a  com- 
mon error  to  pass  for  right.    Noy*s  Maxims,  87,  4  Inst.  240. 

But  we  need  not  have  recourse  to  any  doubtful  speculations 
in  order  to  arrive  at  a  satisfactory  solution  of  this  question.  The 
laws  reported  by  the  governor  and  judges  were  intended  to  be 
temporary,  and  to  remain  in  force  only  till  the  territory  should 
be  fully  organized,  as  provided  by  the  ordinance.  After  such 
organization,  "the  legislature  is  authorized  to  alter  them  as 
they  see  fit."  Accordingly,  when  the  territory  of  Michigan 
was  so  organized,  by  the  election  of  such  council,  legislature,  or 
'^  general  assembly,"  they  proceeded  at  once  to  have  a  code  or 
digest  of  the4aws  reported  for  the  future  government  of  the 
territory,  and  they  adopt,  reject,  alter,  and  add  to  the  former  laws 
^^  as  they  saw  fit."  After  the  promulgation  of  their  code,  that 
of  the  governor  and  judges  is  entirely  supplanted,  and  has  no 
longer  any  force  or  effect  whatever.  Those  who  look  for  the 
rule  of  action  which  is  to  govern  them,  seek  it  no  longer  in  the 
code  which  has  been  abrogated,  and,  bavins  effected  its  tem- 
porary purpose,  has  become  obsolete  and  null,  but  in  that  which 
has  the  sanction  of  their  own  legislature.  The  declaration  of 
the  legislative  will  is  to  be  sought  from  documents  originating 
with  them,  or  published  by  their  sanction.  The  original  docu- 
ments reported  by  the  judges  may  be  the  best  evidence  of  what 
statutes  they  intended  temporarily  to  adopt,  and  what  was  their 
will  and  intention,  but  cannot  be  received  as  any  evidence  of  the 
will  and  intention  of  a  legislature  ordaining  a  new  and  permanent 
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svstem  of  laws  under  powers  delegated  to  them  by  congress  and 
the  people  of  the  territory.  It  may  well  be  presumed,  that  the 
legislature  had  no  knowledge  of  this  newly  discovered  erasure 
in  the  original,  and  supposed  interpolation  in  the  printed  copy 
of  the  laws,  reported  by  the  judges  in  1820 ;  and  that  they 
adopted  the  law  as  they  found  it  in  the  copy,  —  printed  by 
authority,  and  *^  distributed  to  the  people  of  the  territory."  They 
certainly  had  power  to  do  so,  and  having  done  so,  it  would  be 
folly  to  say  that  they  intended  to  adopt  some  other  words  as  the 
expression  of  their  will,  to  be  found  only  in  a  document  reposing 
in  the  crypts  of  the  secretary's  office,  and  which  they  had  prob- 
ably never  seen.  But  if  we  assume  that  they  ha!d  seen  this 
document,  and  were  aware  of  its  discrepancy  from  the  published 
law,  then  their  adoption  of  the  latter  would  be  conclusive.  On 
either  hypothesis  this  original  document  can  furnish  no  evidence 
of  the  intention  or  will  of  the  legislature.  It  must  be  remem- 
bered that  there  is  no  allegation  or  pretence,  that  the  acts  pub- 
lished by  authority  of  the  legislature  differ  from  the  original 
reported  to  them  and  adopted  by  them. 

That  is  the  only  originfu,  if  there  be  any  such  in  existence,  by 
which  the  printed  cony  could  be  corrected  or  amended.  But  to 
correct  or  amend  the  declared  will  of  the  legislature,  as  published 
under  their  authority,  by  the  words  of  a  document  which  did 
not  emanate  from  them,  which  it  is  most  probable  they  never 
saw,  or  if  seen,  they  did  not  see  fit  to  adopt  where  it  differed 
from  the  published  statutes,  would  be,  in  our  opinion,  judicial 
legislation,  and  arbitrary  assumption. 

The  only  argument  which  has  been  urged,  which  could  lead 
us  to  doubt  the  justness  of  this  conclusion  is,  that  the  supreme 
court  of  Michigan  have,  it  is  said,  come  to  a  different  decision 
on  this  question.  We  entertain  the  highest  r^pect  for  that 
learned  court,  and  in  any  question  affecting  the  iMbstruction  of 
their  own  laws,  where  we  entertained  any  doubt,  would  be  glad 
to  be  relieved  from  doubt  and  responsibility  by  reposing  on  their 
decision.  There  are,  it  is  true,  many  dicta  to  be  found  in  our 
decisions,  averring  that  the  courts  of  the  United  States  are 
bound  to  foUow  the  decisions  of  the  state  courts  on  the  con- 
struction of  their  own  laws.  But  although  this  may  be  a  cor- 
rect yet  a  ratiier  strong  expression  of  a  general  rule,  it  cannot 
be  received  as  the  enunciation  of  a  maxim  of  universal  applica- 
tion. Accordingly,  our  reports  furnish  many  cases  of  exceptions 
to  it.  In  all  cases  where  there  is  a  settled  construction  of  the 
laws  of  a  State,  by  its  highest  judicature,  established  by  ad- 
mitted precedent,  it  is  the  practice  of  the  courts  of  the  United 
States  to  receive  and  adopt  it  without  criticism  or  further 
■ciquiry.     But  when  this  court  have  first  decided  a  question 
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arising  under  state  laws,  we  do  not  feel  bound  to  surrender  our 
convictions  on  account  of  a  contrary  subsequent  decision  of  a  state 
court,  as  in  the  case  of  Rowan  v.  Kunnels,  5  How.  189.  When 
the  decisions  of  the  state  court  are  not  consistent,  we  do  not 
feel  bound  to  follow  the  last,  if  it  is  contrary  to  our  own  convic- 
tions, —  and  much  more  is  this  the  case,  where,  after  a  long 
course  of  consistent  decisions,  some  new  light  suddenly  springs 
up,  or  an  excited  public  opinion  has  elicited  new  doctrines,  sub- 
versive of  former  safe  precedent.  Gases  may  exist  also,  when  a 
cause  is  got  up  in  a  state  court  for  the  very  purpose  of  anticipat- 
ing our  decision  of  a  question  known  to  be  pending  in  this  court. 
Nor  do  we  feel  bound  in  any  case  in  which  a  point  is  first  raised 
in  the  courts  of  the  United  States,  and  has  been  decided  in  a  cir- 
cuit court,  to  reverse  that  decision  contrary  to  our  own  convio- 
tions,  in  order  to  conform  to  a  state  decision  made  in  the  mean 
time.  Such  decisions  have  not  the  character  of  established  pre- 
cedent declarative  of  the  settled  law  of  a  State. 

Parties  who,  by  the  constitution  and  laws  of  tl^  United  States, 
have  a  right  to  have  their  controversies  decided  in  their  tribu- 
nals, have  a  right  to  demand  the  unbiassed  judgment  of  the  court. 
The  theory  upon  which  jurisdiction  is  conferred  on  the  courts 
of  the  United  States,  in  controversies  between  citizens  of  different 
States,  has  its  foundation  in  the  supposition  that,  possibly  the 
state  tribunal  might  not  be  impartial  between  their  own  citizens 
and  foreigners. 

The  question  presented  in  the  present  case  is  one  in  which  the 
interests  of  citizens  of  other  States  come  directly  in  conflict 
with  those  of  the  citizens  of  Michigan.  The  territorial  law  in 
question  had  been  received  and  acted  upon  for  thirty  years,  in 
the  words  of  the  published  statute.  It  had  received  a  settled 
construction  by  the  courts  of  the  United  States  as  well  as  those 
of  the  State.  It  had  entered  as  an  element  into  the  contracts 
and  business  of  men.  On  a  sudden,  a  manuscript  statute  differ- 
ing firom  the  known  public  law,  is  disinterred  from  the  lumber 
room  of  obsolete  documents ;  a  new  law  is  promulgated  by  judi- 
cial constrution,  which,  by  retroaction,  destroys  vested  rights  of 
property  of  citizens  of  other  States,  while  it  protects  the  citizens 
of  Michigan  from  the  payment  of  admitted  debts. 

We  think  that  such  a  case  peculiarly  calls  upon  us  not  to 
surrender  our  clear  convictions  and  unbiassed  judgment  to  the 
authority  of  the  new  state  decision,  and  to  render  a  judgment  in 
favor  of  the  plaintiff,  which  we  do  by  afl^ming  the  judgment  of 
the  circuit  court. 

Mr.  Justice  DANIEL  and  Mr.  Justice  CAMPBELL  dissented. 

Mr.  Justice  CAMPBELL,  dissenting. 
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The  decisioa  of  this  case  depends  upon  the  following  facts. 
The  territorial  ffOTemment  of  Michigan  was  organized  tinder 
the  ordinance  of  1787,  for  the  government  of  the  Northwest 
Territorj.  The  governor  and  judges  of  that  territory  **  were 
authorized  to  adopt  and  publish  such  of  the  laws  of  the  original 
States,  criminal  and  civil,  as  may  be  necessary  and  best  suited 
to  the  circumstances  of  the  territory,  and  report  them  to  con- 
gress from  time  to  time ;  which  laws  shall  remain  in  force  until 
Uie  organization  ot  the  general  assembly  therein,  unless  disap- 
proved by  congress.  In  1820,  the  statute  of  limitations  of 
Vermont  was  adopted  by  the  council.  That  statute  contains 
an  exception  which  reads,  ^'  persons  imprisoned,  or  beyond  seas, 
without  the  United  States." 

The  copy  filed  by  the  judges,  and  now  found  in  the  archives 
of  Michigan,  reads,  ^*  persons  imprisoned  or  without  the  United 
States,"  the  words  **  beyond  seas  "  being  erased  in  that  copy.  It 
is  apparent  that  the  two  statutes  are  to  the  same  efiect. 

Ijie  copy,  as  it  is  now  found  in  the  ardiives  of  Michigan,  was 
reported  to  congress.  The  printed  publication  of  the  laws  was 
as  follows :  "  persons  imprisoned  or  beyond  seas,  or  without  the 
United  States."  This  error  has  been  continued  through  the 
varioi^ui  publications  of  the  laws  of  Michigan  until -the  present 
time.  But  I  have  not  been  able  to  find  that  the  statute,  as  pub- 
lished, has  ever  received  the  sanction  of  the  legislative  depart- 
ment of  the  government.  The  act,  in  tiie  various  reports  and 
references  of  the  legislature,  has.  been  described  as  an  act  of  a 
particular  titie,  or  as  included  in  the  general  term  of  '^  laws  in 
force,"  without  identifying  it  as  the  act  published  in  any  of  the 
comfdlations  which  have  been  circulated  through  the  State.  I 
have  no  evidenoe  of  any  series  of  decisions  of  the  courts  of 
Michigan  on  this  sub^t ;  none  was  produced  on  the  argument ; 
and  the  public  opimon  that  may  exist  in  Michigui  as  to  what 
makes  its  statute  law,  must  be  a  most  fallible  rule  of  judgment 
The  statute  laws  of  a  State  exist  in  a  permanent  form,  and  are 
unchangeable,  except  by  public  authority,  and  are  not  to  be 
ascertained  from  any  popular  impression  on  the  subject.  If  any 
mischief  has  arisen  from  the  vicious  publications,  it  belongs  to 
the  legislative  authority  of  the  State  to  afford  the  indemnity.  It 
is  admitted  that  the  statute,  as  contained  in  the  original  roll, 
will  bar  the  plaintiff's  claim,  and  that  he  is  within  the  exception 
contained  in  the  printed  laws.  The  question  for  the  court  is, 
what  is  the  evidence  on  which  it  should  depend  to  prove  the 
existence  of  the  statute  of  a  State  ?  The  act  of  congress  of 
the  26th  of  May,  1790,  to  prescribe  the  mode  in  whicli  the  pub- 
lic acts,  records,  and  judicial  proceedings,  in  each  State  shall  be 

athenticated,  so  as  to  take  effect  in  every  other  State,  provides. 


DECEMBEB   TERM,    1855.  601 


P«aie  9.  Feck. 


*^  that  the  acts  of  the  legislatures  of  the  several  States  shall  be 
authenticated  by  having  the  seal  of  fheir  respective  States  aflSxed 
thereto/'  1  Stats,  at  Large,  122. 

This  court,  in  the  United  States  t;.  Amedy,  11  Wheat.  892, 
said,  *^  no  other  or  further  formality  is  required ;  and  the  seal 
itself  is  supposed  to  import  perfect  verity.  In  Patterson  v.  Winn, 
5  Pet.  238,  the  court  said  of  the  exemplification  of  a  grant,  that 
it  is  admissible  in  evidence,  as  being  record  proof  of  as  high 
nature  as  the  original.  It  is  a  recognition,  in  the  most  solemn 
form,  by  the  government  itself,  of  the  validity  of  its  own  grant, 
under  its  own  seal,  and  imports  absolute  verity  as  matter  of 
record.''  We  have  before  us  an  exemplified  copy  of  the  act  of 
Michigan,  and  from  that  evidence  we  learn  what  is  preserved  in 
her  archives  as  the  act  adopted  by  the  governor  and  judges  in 
1820,  and  referred  to  in  the  subsequent  reports  and  acts  of  her 
legislature  as  ^*  An  act  for  the  limitation  of  suits  on  penal  stat- 
utes, criminal  prosecutions,  and  actions  at  law,  adopted  May  15, 
1820. 

The  authorities  are  explicit  to  the  efiect  that  this  evidence  is 
the  highest  that  can  be  ofiered  of  a  statute.  That  the  seal  of 
the  State,  when  properly  affixed,  is  conclusive  evidence  of  the 
existence  of  a  statute,  is  the  result  of  several  State  authorities. 
United  States  v.  Johns,  4  Dall.  412 ;  Henthorn  v.  Doe,  1  Blackf. 
157 ;  State  v.  Carr,  5  N.  H.  367.  The  supreme  court  of  Michi- 
gan have  had  this  subject  under  consideration,  and  after  repeated 
arguments  and  great  deliberation,  have  decided  that  this  printed 
statute  does  not  form  a  part  of  the  laws  of  tliat  State,  but  that 
the  original  roll  must  be  received  as  the  exact  record  of  the 
legislative  will.  The  question  is  so  entirely  of  a  domestic  char- 
acter, and  belongs  so  particularly  to  the  constituted  authorities 
of  the  State  to  determine,  that  I  cannot  bring  myself  to  oppose 
their  conclusion  on  the  subject. 

In  my  opinion  the  judgment  of  the  circuit  court  is  erroneous, 
and  should  be  reversed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of 
Michigan,  and  was  argued  by  counsel ;  on  consideration  whereof, 
it  is  now  here  ordered  and  adjudged  by  this  court  that  the  judg- 
ment of  the  said  circuit  court  in  this  cause  be  and  the  same  is 
hereby  affirmed,  with  costs  and  interests,  until  paid,  at  the  same 
rate  per  annum  that  similar  judgments  bear  in  the  courts  of  the 
State  of  Michigan. 

Mr.  Justice  CAMPBELL  and  Mr.  Justice  DANIEL  dis- 
senting. 
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60S  SUPREME    COURT. 

Strader  et  al.  «•  Qraham. 


Jacob  Strides  and  OthebSi  Plaintiffs  in  Ebbob,  i;.  Chbisto- 

PHEB  Gbahak. 

Where  a  caae  is  ditmiwed  for  want  of  jarisdiction  thia  oonrt  caonot  ffwt  a  jo^ginent 

for  costs. 

^74  This  case  was  dismissed  for  want  of  jarisdiotion,  at  December 

.term,  1860, 10  How.  82. 

At  the  present  term,  3£r.  Orittenden^  of  counsel  for  the  defend- 
ant in  error,  moved  the  court  to  amend  the  judgment  entered  in 
this  cause  at  the  December  term,  1850,  and  to  give  a  judgment 
for  the  costs  in  this  court  in  favor  of  his  client.  Whereupon  it  is 
now  here  considered  by  the  court  that  this  court  cannot  give  a 
judgment  for  costs  in  a  case  dismissed  for  want  of  jurisdiction, 
and  it  appearing  to  this  court  that  this  cause  has  been  dismissed 
for  want  of  jurisdiction,  it  is  thereupon  now  here  ordered  faj 
the  court  that  the  said  motion  be  and  the  same  is  hereby  over- 
ruled. 
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PKINCIPAL  MATTERS. 


AD>flNISTBATORS  AND  EXECUTORS. 

1.  The  record  of  a  debt  against  an  administrator  in  one  State  is  not  soiBcieDt  eri- 

dence  of  the  debt  against  an  administrator  of  the  same  estate  in  anoUier  State. 
McLean  y.  Meek,  16. 

2.  The  case  of  Stacy  o.  Thrasher,  6  How.  44,  examined  and  affirmed.    Ibid. 

3.  In  this  case,  even  if  there  were  other  evidence  of  a  demand,  it  wonld  be  ibr  a 

debt  upon  open  aocoant,  which  would  be  barred  by  the  statute  of  limitations  in 
Mississippi,  and  therefore  the  decree  of  the  circuit  court,  dismissing  the  bill,  is 
affirmed.    Ibid, 

4.  Administrators  upon  an  estate  who  were  appointed  in  the  Cherokee  nation,  had 

a  right  to  maintain  a  suit  or  prosecute  a  claim  for  money  in  the  District  of 
Columbia,  and  a  payment  to  a  person  acting  under  a  power  of  attorney  from 
them  would  have  been  valid.    Machof  v.  Coxe,  100. 

5.  But  where  this  person,  instead  of  receiving  the  money  under  his  power  of  attor- 

ney, took  out  letters  of  administration  m  the  District  of  Columbia,  and  then 
signed  a  receipt  as  attorney  for  money  paid  by  himself  as  administrator  to  himr 
self  as  attorney  for  the  Cherokee  administrators,  this  receipt  is  good,  and  the 
surety  upon  his  administration  bond  is  not  responsible  to  the  Cherokee  heirs. 
Ibid, 

6.  The  Cherokee  nation  are  so  far  under  the  protection  of  the  laws  of  the  United 

States,  that  they  mar  be  considered,  for  the  purposes  above  named,  as  a  State 
or  Territonr  of  the  united  States.    Ibid, 

7.  The  law  of  Missouri  allows  tlie  lands  of  a  deceased  debtor  to  be  sold  under  exe- 

cution, but  prohibits  it  from  being  done  until  after  the  expiration  of  eighteen 
months  from  the  date  of  the  letters  of  administration  upon  his  estate.  Griffith 
V.  Boffertf  158. 

8.  Where  the  letters  of  administration  were  dated  on  the  1st  of  November,  1819, 

and  the  sale  took  place  on  the  1st  of  May,  1821,  the  sale  was  valid.  In  this 
case  the  Urminvs  a  quo  should  be  included.    Ibid. 

9.  Moreover,  the  sole  was  ordered  to  take  place  on  that  day  by  a  court  of  competent 

jurisdiction,  and  this  makes  the  matter  rvmjWiootom,  and  is  evidence  of  the 
construction  which  the  courts  of  Bllssouri  place  npon  their  laws.    JRnd, 

10.  And,  besides,  the  question  of  the  r^^nlaritv  of  a  judicial  sale  cannot  be  raised 

collaterally,  except  in  case  of  fnua,  in  which  the  purchaser  was  a  participant 
Ibid.        .  I—     r— 

11.  Where  there  was  an  administration  upon  the  estate  of  an  intestate  in  Kentucky, 

the  surety  in  the  administration  bond  and  a  portion  of  the  distributees  residing 
there,  the  court  of  that  place  had  jurisdiction  over  the  subicct-matter ;  and 
where  the  principal  defenoant,  although  residing  out  of  the  State,  voluntarily 
appeared  and  answered  a  bill  filed  against  him,  the  iurisdiction  of  the  court 
was  complete,  and  it  had  a  right  to  pass  a  decree  in  the  premises.  SMddi  t. 
Thontat,  253. 

12.  If  several  claimants  of  portions  of  an  estate  unite  in  filing  a  bill,  this  does  not 

make  it  miiltifurious.    The  authorities  upon  this  subject  «*xaiiiined.    Ibid, 
ADMIRALTY  LAW 
1    Whero  a  lar;fp  steamer  was  coming  down  Long  Island  Sound,  on  a  foggy  morn- 
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bag,  with  a  epeed  of  nxteen  or  aeyentoen  mikt  per  hour,  in  the  direct  tnek  of 

the  ooaeting  trad^  and  nm  6owm  a  Teeeel  which  wu  lying  at  andior,  (die 

weather  being  perieetij  calm,)  the  etoamer  was  gronly  in  Unit,    MeCrm^  t. 

OoUmith,  89. 
S.  The  Tceael  at  anchor  cannot  be  considered  In  fimlt  ibr  omittinff  to  have  honia 

blown  or  empty  barreb  beaten.    The  oMffe  that  thif  is  done  m  snch  a  case  is 

not  established ;  and,  moreorer  it  is  donbtfbl  whether  snch  a  precantion  would 

haTe  been  of  any  service.    Ibicf. 
a.  In  a  state  of  war,  the  nations  who  are  engaged  in  it,  and  all  their  dtiaens  or 

subjects^  are  enemies  to  each  other.    Hence,  all  interoovrse  or  ^^"Tnnnifatiffii 

between  them  is  nnlawfuL    Jechar  r.  Montgomay,  1 10. 
4.  Cases  mentioned,  by  wavof  ilhistration,  in  which  property  of  a  sabject  or  dti- 

sen,  ibnnd  trading  wjtn  an  enemy,  has  been  adjudged  to  be  ibrftitad  as  priaSi 


5.  The  interposition  of  a  neutral  nort  throoffh  which  the  proper^  is  to  pass»  does 

not  prevent  it  ftom  being  oonfitcated.    lUcL 

6.  In  the  present  case,  the  evidence  shows  that  the  owners  of  the  ship  and  cam 

knew  that  the  destination  of  the  voyage  was  to  an  enemy's  port.  JBven  if  me 
owner  of  the  vessel  was  Ignorant  of  i^  Ithe  &te  of  the  veMei  mnst  be  decided 
Iff  the  acts  of  those  persons  who  had  her  fai  diaige.    IbUL 

7.  It  IS  geneeanj  the  dnigr  of  the  a^r  to  send  his  prise  home  for  adjudication; 

but  circumstances  may  render  such  a  step  improper,  and  of  these  he  must  be 
die  jndoe.  In  making  np  his  decision,  good  auth  and  reasonable  disoretioa  ars 
requireo.  In  die  present  case  he  ^as  eKcusable  Ibr'  not  sending  home  die 
feesel.  Ibid, 

8.  Qenenl^,  the  proceedings  for  the  oondemnadon  of  prouerly  as  prise,  oudit  to 

be  instituted  m  the  name  of  the  United  States.  The  cucnmstanoes^  which  led 
to  the  use  of  the  name  of  the  captor,  and  the  fkot  that  no  otgection  was  made 
to  it  hi  the  court  below,  prevent  this  court  ftom  pronouncing  the  olgection  to 
befttsL    Ibid, 

9.  The  proceeds  of  sale  were  properly  deposited  in  the  treasury  of  the  United 

States.    Ibid, 

UX  Under  the  admiralty  law  of  the  United  Statei^  contracts  of  afBcei^tineDl* 
entered  into  widi  the  master  in  good  fUth,  and  wiihin  the  scope  of  his  appavenl 
anthorily  as  master,  bind  the  vessel  to  the  merchandise  for  the  perfbrmance  of 
snch  contrseti,  wholly  irrespective  of  the  ownenhip  of  the  vessel,  and  whether 
the  master  be  the  agent  of  die  general  or  the  speciu  owner.  Sekoontr  /Vwsmbi 
T.  Aidku^Aom,  182. 

11.  If  the  general  owner  haa  allowed  a  third  person4|>  have  the  entire  oontrol» 
management,  and  employment  of  the  veaael,  and  dius  become  owner  pro  hoc 
moa,  m  general  owner  must  be  deemed  to  consent  that  the  special  owner  or 
his  master  may  create  liens  binding  on  the  interest  of  the  general  owner  in  the 
^  -  ^ty  ibr  U.  p«ftnn«e,  of  ««*  contra  <tf  .«,«»«-«». 

15.  But  no  such  implicatfon  ariees  in  reference  to  bills  of  lading  for  proper^  not 

shipqpel,  designed  to  be  instruments  of  fraud;  and  they  cnate  no  lien  on  di| 
interest  of  i&  general  owner,  although  the  special  owner  was  die  peipecraloc 
of  tbe  fraud.    Rid, 

18.  Tbooflii  in  such  a  case  the  special  owner  would  be  estopped,  in  fovor  of  a  bmi4 
>Ue  nolder  of  the  bill  of  lading,  from  proving  that  no  property  was  sfaippedt 
yet  the  general  owner  is  not  estopped.    Ibid, 

14.  Wkere  a  vessel  was  Iving  at  anchor  in  the  port  of  New  York,  and  a  sleamboel 
ea^ie  down  the  Huoion  River  with  wind  and  tide  in  her  favor,  and  also  having 
setwal  heavily  loaded  barges  fostened  on  each  side  of  her,  and  came  into  coF 
Hsion  with  the  vessel  which  was  lying  at  anchor,  it  was  a  poss  fonlt  in  the 
steamboat  to  proceed,  at  night,  on  her  way  with  a  speed  of  from  eight  to  ten 
miles  per  hour.    SiE8(i]ii&oa(  New  York  ▼.  Rea,  338. 

\fk  Ifioteofer,  the  steamboat  had  not  a  sufficient  look-out    Ibid, 

16.  The  statutes  of  the  State  of  New  York,  regulating  the  light  wfaidi  the  vesMi 

Jtfing  at  anchor  was  to  show,  have  no  binding  force  in  the  present  case.  The 
rule  for  the  decision  of  the  federal  courts  is  derived  from  the  general  admiralty 
law.    Ibid. 

17.  Polioe  regulations  for  the  accommodation  and  safety  of  veitsels  in  a  httbor. 

may  be  enacted  by  the  local  authorities,    ibid. 
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18.  The  courts  of  admiraltj  of  flie  XJnitad  Stales  lutTO  Hirisdictioii  of  petitory  as 

well  as  mere  possessory  actioDS.    Ward  t.  Pedk,  267. 

19.  The  cases  of  The  Tilttm  (5  Mason,  465,)  and  Taylor  v.  Royal  Saxon,  (1  Wall, 

323,|  confirmed.    Ibid. 
SO  The  aoandonment  of  a  ship  by  her  owners  to  the  nnderwriters  docs  not  operate 

to  ratii^  the  title  of  one  who  claims  her  nnder  an  unanthoriaed  sale  by  the 

master.    Ibid. 
SI.  Where  a  decree  in  admiraltr  was  rendered  in  the  circnit  ooort  npon  an  appeal 

from  the  district  court,  saiu  decree  bemg  g^iven  profirma  because  the  presioing 

judge  had  been  of  counsel  for  one  of  the  P^uties,  this  court  has  jurisaiction  to 

try  and  determine  the  case.    Steanur  Oregon  t.  iwoos,  570. 
88.  Where  a  collision  took  place  in  the  bay  of  Mobile  between  a  schooner  and  a 

steamer,  the  latter  was  in  fault    Ibid. 

83.  The  rule  of  this  court  is,  when  a  steamer  approaches  a  sailing  vessel,  the 

steamer  is  requ^^  to  eserdse  the  necessary  precaution  to  aroid  a  collision : 
and  if  this  be  not  done,  primA  facie,  the  steamer  is  chargeable  with  fault.  Ibid. 

84.  Whether  this  rule  be  i^arded  or  the  weie ht  of  the  testimony,  the  steamer 

must,  in  the  present  ease,  be  considered  in  ue  wrong.    Ibid. 

85.  Where  a  regulation  was  made  in  one  of  the  harbors  of  the  Mississinpi  Biver, 

assigning  their  positions  to  the  different  species  of  boats,  if  ibe  regulation  was 
generally  known,  it  was  the  duty  of  all  persons  to  conform  to  it  CuRtertton  t. 
SJuxw,  584. 

86.  Where  a  flat-boat  was  moored  at  the  place  desienated  for  fla^boats,  and  a 

steamboat,  in  attempting  to  land,  come  mto  collision  with  and  sunk  the  flat- 
boat,  the  steamboat  must  be  liable  for  the  damage  done.    Ibid. 

87.  When  a  steamer  is  about  to  enter  a  harbor,  great  caution  is  reouired.    Ordinary 

care,  under  such  circumstances,  will  not  excuse  a  steamer  ror  a  wrong  done. 
Ibid. 
APPEALS  AND  APPEAL  BOND. 

1.  Where  there  was  a  decree  in  the  court  below  for  the  payment  of  a  certain  sum 

of  money,  (land  being  held  as  security,)  from  which  decree  an  appeal  was 
taken,  the  sureties  upon  the  appeal  bona  are  not  entitled  to  a  pro  rata  credit 
upon  their  responsibility,  the  land  having  proved  insufficient  to  pay  the  amount 
or  the  decree.    Seuumt  v.  Pintard,  106. 

2.  The  entire  proceeds  of  the  sale  of  the  land  must  be  deducted  fh>m  the  amount 

of  the  decree,  and  the  sureties  npon  the  appeal  bond  must  be  responsible  for 
the  balance.  Ibid. 
8.  Where  the  record,  certified  by  the  clerk  of  the  circuit  court,  states  that  an  appeal 
tcom  a  decree  in  chancery  was  taken  in  open  court,  no  evidence  dehon  the 
record  can  be  received  to  impeach  its  verity,  on  a  motion  to  dismiss  the  appeal 
for  want  of  jurisdiction  utou  the  ground  that  the  case  has  not  been  regularly 
brought  up.    Hudgine  r.  Kemp,  530. 

4.  If  the  record  is  defective,  the  errors  can  be  corrected  in  several  modes.    Ibid. 

5.  The  distinction  pointed  out  between  appeals  which  operate  as  a  supenedeae  and 

those  which  do  not. 

6.  If  the  evidence  offered  were  received,  it  would  not  fVimish  a  snfiident  reason  for 

dismissing  the  appeal.    Ibid. 

7.  The  appeal  being  taken  orally  in  open  court,  an  omission  of  the  clerk  to  enter  it 

in  the  order  book,  could  not  devest  the  party  of  the  enjoyment  of  his  legal 
right  to  appeal.    Ibid. 

8.  The  mode  or  removing  a  case  from  an  inferior  to  an  appellate  court  is  regulated 

by  acts  of  congress,  and  does  not  depend  on  the  laws  or  practice  of  the  States 
in  wluch  the  court  may  happen  to  be  held.    Ibid. 

9.  An  appeal  bond  may  be  approved  of  by  the  judge  out  of  court    Ibid. 
ARKANSAS. 

1.  A  statute  of  Arkansas  directs,  that,  where  lands  are  sold  by  a  sheriff,  or  other 
public  officer,  the  purchaser  is  authorised  to  institute  proceedings  in  a  court, 
calling  upon  all  persons  to  come  in  and  show  cause  why  the  sale  should  not  be 
confirmea.    Parker  v.  OvennoHf  137. 

8.  Such  a  proceeding,  when  instituted  in  a  state  court  and  removed  into  the  circuit 
court,  oonformablv  to  the  act  of  congress,  constitutes  a  case  over  which  this 
court  will  take  jurisiliction.    Ibid. 

.3.  In  such  petition  for  removal,  it  is  not  enoueh  to  allege  that  the  petitioners  were 
residents  in  another  State     They  must  ulege  that  they  were  citisens.    Ibid. 
51  » 
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4.  The  fltetate  nuikei  the  deed  niiBcieiil  erldenoe  of  the  anthoritj,  the  deecriplioii» 

and  the  price.    The  term  "snillcieiit "  ii  eqnh«lent  toprimAJaak,    IU£ 
6.  Before  the  iheriff  caa  eneif  land,  he  ia  reqoued  to  file  an  alBaa;nt  hefore  a  cer- 
tain day,  and  to  file  his  asaessment  before  another  givea  daj.    A  non-com- 
plianoe  with  theae  reaaiBitiona  makea  die  aaaeaament,  and  of  oonm  the  aale  for 
taxea,  iuTalid :  and  Ine  deed  mnst  be  aet  aaide.    Ibid. 
ASSESSMENT  FOB  TAXES. 
1.  Where  property  ttood  aaaetaed  upon  the  hooka  of  the  corporalioaof  Waahington 
in  the  name  of  Jamea  Thomaa,  and  waa  aold  for  taxes,  the  aale  waa  ^od, 
althonffh  James  Thomaa  waa  dead  when  the  taxea  were  levied,    ffclnjfdr. 

5.  Nor  waa  saeh  sale  inralid  upon  the  ground  that  the  corporation  had,  in  a  prior 

year,  sold  the  property  as  oelonging  to  the  heirs  of  James  Tliomaa»  which  isle 
was  not  carried  out  to  comj^etion.    Ibid. 
8.  The  act  of  congress,  pasaed  on  26th  May,  1694,  (4  Stats,  at  Laige*  76,)  provides 
for  the  case.    Ibia, 


4.  Where  %  thmS  is  required,  before  he  can  assess  lands  for  taaurtion,  to  file  an 
affidftTit  before  a  certain  dar,  and  to  file  his  assessment  before  another  giTea 
day,  a  non-compliance  witn  theae  conditions  makea  the  asaesament,  and  of 
course  a  sale  for  tazea,  inndid;  and  his  deed  will  be  set  aside.  Parker  t. 
Ooerfon,  187. 
ATTACHMENT  LAW  OF  MARYLAND. 

1.  The  attachment  law  of  Maryland  allows  an  attachment  by  way  of  ezecntion  to 
be  iasned  upon  a  judgment  and  levied  upon  the  credits  (nifar  oIkb)  of  the  de- 
itodant    itLaugbm  t.  Swann,  S17. 

t.  Where  an  attachment  of  this  nature  waa  laid  in  the  hands  of  ganiiahees  who 
were  trustees,  and  it  apuoared  that,  after  performing  the  trust,  there  was  a 
balance  in  their  hands  one  to  the  defondant,  the  attachment  will  bind  thb 
balance.    Ibid. 

8.  The  defendant  might  have  brought  an  action  to  recover  it»  and  wherever  he  can 
do  this,  the  fund  is  liable  to  be  attached.    Ibid. 

4.  Abill  filed  in  the  court  of  chancery  by  another  creditor  against  the  garnishees 

and  the  deflmdant,  filed  after  the  Uying  of  the  attachment  and  the  opinion  and 
decree  of  the  chanceUor  thereon,  do  not  change  the  nghta  of  the  plaintilT  ia 
Uie  attachment  The  decree  was  pasaed  witfout  prejudice  to  his  rights.  If 
these  thiuffs  were  made  evidence  by  consent  in  the  court  below,  it  do«  not  so 
appear  in  ue  bill  of  exceptions.    lUd, 

5.  Wnatever  legal  or  equitable  defences  the  camishees  might  have  set  vp  in  an 

action  brought  against  them  by  the  defendant  to  recoyer  the  balance  m  their 
hands,  can  oe  set  up,  b^  bill  or  interpleader  or  otherwise,  againat  the  plaintifr 
in  the  attachment.    IbuL 

6.  The  different  modes  of  presenting  theae  legal  and  equitable  defenoea  in  different 

statea  referred  to.    Ibtd* 
ATTORNEY. 
1.  ^  the  case  of  Stockton  v.  Ford,  reported  in  11  Efoward,  888,  this  court  decided 
,tlie  following  propositions,  namely :  — 
"Where  there  was  a  judgment  which  had  been  recorded  under  the  laws  of 
Louisiana,  and  thus  made  equiyalent  to  a  mortgage  upon  the  property  of  die 
debtor,  and  the  plaintiff  assigned  this  judcment,  and  waa  then  himself  sued 
and  had  an  execution  issued  ttainst  him,1iis  rights  under  this  recorded  judg- 
ment could  not  be  sold  under  this  execution,  beoinse  he  had  previously  trans- 
ferred all  thoae  rights. 
*'The  attorney  who  had  recovered  the  judgment  which  was  thus  recovered  and 
aaa^ed,  and  who  stood  as  attorney  to  the  assignee,  was  not  at  liberty  to  va- 
chase  it  at  the  sale  on  execution,  fbr  hb  own  benefit.    The  purchase  enured  to 
the  benefit  of  the  client" 
And  in  the  report  of  the  case  it  is  stated  at  paee  834,  that  the  assignment  was 

made,  taler  aaa,  to  cover  the  attorney's  fbes  and  other  coats. 
The  court  now  decides, 
1.  That  the  present  plaintiff  being  the  same,  the  validity  of  the  assignment,  as 
to  him,  was  decided  in  the  former  case.    Sioektm  r.  /W,  416. 
8.    8.  The  Question,  under  the  assignment,  for  attorney's  fees,  was  neeeasaiily  in- 
volvea,  and  should  have  been  made  in  the  former  trial    The  fbrmer  s«t» 
therefore,  constitutes  a  bar  to  the  preaeat    Ibid. 
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ATTORNEY,  (Continmi.] 
I  3.  8.  The  evidenoe  now  shows  that  no  oensnre  oonld  he  properly  attrihvted  to  the 

attornej  for  his  share  in  the  transaction.    Ibid. 
f  4.  A  purchase  of  an  interest  in  property  hr  an  attomerf,  made  after  judgment  has 

,  hoen  obtained,  is  not  forbidden  dy  the  laws  of  Lousiana.    MeMidxn  t.  Perm, 

;  507. 

5.  And  where  money  is  borrowed  to  make  the  purchase  the  lender  of  the  money  is 
estopped  from  pleading  illegally  in  die  pnrcnase,  and  thns  retaining  the  property 


*  AWARD. 


which  had  been  conveyed  to  himself  as  secnrity  fbr  the  loan.    Ibid. 
6.  In  the  contract  between  him  and  the  borrower  there  wsa  no  illegality.    Ibid, 


1.  An  original  writ  has  fulfilled  its  f\mctions  when  the  defendant  is  brought  into 

conrt    If  lost,  the  court  can  proTide,  in  its  discretion,  for  the  filing  of  a  copy. 

York  and  C\mbeHattd  Bailroaa  Co.  ▼.  Myers,  846. 

S.  The  equity  of  the  Statute  of  Westminster  2,  aDowing  bills  of  exceptions,  em- 

.  braces  all  such  judgments  or  opinions  of  the  court  that  arise  in  the  course  of  a 

cause,  which  are  the  subjects  of  revision  by  an  appellate  conrt,  and  which  do 
not  otherwise  appear  on  the  record.    lUd, 
8.  But  to  present  a  question  to  this  court,  the  subordinate  tribunal  must  ascertain 
I  the  fiibcts  upon  which  the  judgment  or  opinion  excepted  to  is  founded.    Ibid. 

4.  Therefore,  where  there  was  a  reference  in  the  circuit  court,  and  the  bill  of  ex- 

ceptions set  out  the  objections  to  the  award  together  with  the  testimony  of  the 
arbitrator  who  was  examined  in  open  court,  and  that  testimony  showed  the 
facts  upon  which  the  objections  were  founded,  it  was  a  sufficient  exception. 
Ibid. 

5.  If  an  arbitrator  embraces  in  his  award  matter  not  submitted,  and  includes  the 
result  in  a  single  conclusion,  so  as  to  render  it  impossible  to  sepu-ate  the  matters 
referred  from  those  which  have  not  been,  the  award  is  bad.    Ibid. 

6.  But  in  this  case,  the  averments  in  the  declaration  and  assignment  of  breaches  in 
the  covenant  cover  the  ground  upon  which  the  arbitrator  rested  his  award ;  and 
his  conclusion  is  a  final  decision  which  this  court  cannot  revise  either  upon  the 
flJlegation  of  mistakes  in  law  or  mistakes  in  fact    Ibid. 

BANKRTJPT  ACT. 

1.  Where  a  person  mortgaged  land,  which  was  at  the  time  subject  to  a  judgment 
lien,  the  deed  containing  what  was  equivalent  to  a  covenant  of  warranty ;  then 

:  took  the  benefit  of  the  banknipt  act  of  1841 ;  and  then  purchased  the  property 

which  was  sold  under  the  iuoement  lien,  he  is  estopped  by  his  covenant  firom 

*  setting  up  his  ailer-acquired  title  to  defeat  the  mortgage.    BuA  v.  Cooper's  Ad- 

nUmstraior,  82. 

I  2.  The  bankrupt  act  does  not  annul  a  covenant  in  such  a  case.    Ibid. 

f  BILLS  OF  EXCEPTION. 

I  1.  A  statute  nassed  by  the  State  of  Illinois,  on  8d  Mareh,  1845,  permits  matten 

both  of  fact  and  law  to  be  tried  by  the  court,  if  both  parties  agree.   Graham  t. 

I  Bayne,  60. 

2.  Where  a  case  was  tried  in  the  circuit  court  of  the  United  States,  in  which  both 

parties  agreed^  that  matters  of  law  and  fact  should  be  submitted  to  the  court, 

I  and  it  was  brought  to  this  court  upon  a  bill  of  exceptions  which  contained  all 

the  evidence,  this  court  will  remand  the  case  to  the  cirenit  court  with  directions 

I  to  awanl  a  venire  de  novo.    Ibid. 

I  8.  A  bill  of  exceptions  must  present  questions  of  law.    Where  there  is  no  dispute 

I  about  the  facts,  counsel  may  agree  on  a  case  stated  in  the  nature  of  a  special 

I  verdict.    But  to  send  the  whole  evidence  up,  is  not  the  same  thing  as  agreeing 

t  upon  the  facts.    Ilnd. 

4.  Even  if  a  special  verdict  be  ambiguous  or  imperf^t,  if  it  find  but  the  evidence 

I  of  facts  and  not  the  facts  themselves,  or  finds  out  parts  of  the  facts  in  issue,  and 

is  silent  as  to  others,  it  is  a  mis-trial,  and  the  court  of  error  roust  order  a  venire 

I  de  novo.    They  can  render  no  judgment  on  an  imperfect  verdict  or  case  stated. 

Ibid. 

I  5.  An  original  writ  has  fulfilled  its  functions  when  the  defendant  is  brought  into 

court.  If  lost,  the  court  can  provide,  in  its  discretion,  for  the  filing  of  a  copy. 
York  and  Cumberlemd  Railroaa  v.  Myers,  246. 

I  6.  The  equity  of  the  Statute  of  Westminster  2,  allowing  bills  of  exceptions,  em- 

braces all  such  judgments  or  opinions  of  the  court  that  arise  in  the  course  of  a 
cause,  which  are  ue  subjects  of  revision  by  an  appellate  court,  and  which  do 
not  othenvise  appear  on  tne  record.    Ibnd. 
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7.  Bat  to  pragent  a  qiiestioii  to  this  eowri,  the  niboidiiute  tiilmiial  must 

the  &cti  upon  which  the  judgment  or  opiniovi  excepted  to  is  foimded. 

8.  Therefore,  where  there  waa  a  reArance  in  the  drcoit  conrt,  and  the  bill  of  ezcep- 

tione  set  ont  the  objections  to  the  award  together  with  the  teetimonj  <tf  the  ar- 
'  bittator  who  was  examined  in  open  conrt,  and  that  testimonj  showed  the  fiicts 
npon  which  the  ohieetions  were  founded,  it  was  a  saffident  exception.    Rid, 

9.  If  an  arbitrator  embraces  in  his  award  matter  not  snlMnitted,  and  indades  the 

result  in  a  single  conclusion,  so  as  to  render  it  impossible  to  separate  the  mat- 
ters referred  to  ftom  those  which  have  not  been,  the  award  is  bad.  Ibid. 
10.  But  in  this  case,  the  aTcrments  in  the  declaration  and  assignment  of  bleaches  in 
the  oorenant  co?er  the  ground  upon  which  the  aihitrator  rested  his  award ;  and 
his  conclusion  is  a  flnaTdedsion  which  this  court  cannot  revise  either  upon  the 
alteation  of  mistakes  in  law  or  mistakes  in  fi^t  IbkL 
BILLS  OF  LADINQ. 

See  CoicMBBOiAL  Law. 
BOTTOMRY  BOND. 

See  CoMXBBCiAL  Law. 
CALIFOBMIA. 

1.  Where  there  was  a  grant  of  land  in  California,  subject  to  the  eondition  that  the 
grantee  should  buud  a  house  upon  itL  and  have  it  inhabited  within  a  your  from 
uie  date  of  the  grant,  and  also  that  he  should  obtain  a  judicial  possession  and 
measurement  or  survej  of  it,  the  evidence  shows  sufficient  reasons  for  a  non- 
compliance on  the  part  of  the  grantee.    Dmted  Staim  v.  BeaMig,  1. 

S.  This  Qourt  sgaan  decides,  as  in  Fremont  v.  United  Stales,  17  How.  560,  that  a 
mere  omission  to  complj  with  these  conditions  would  not  necessarily  amount 
to  a  forfottnre,  unless  there  were  circumstances  which  showed  an  intention  to 
abandon  the  property,    IbUL 

8.  Although  the  title  did  not  become  definitive  until  the  grant  was  approved  by  the 
departmental  assembly,  yet  an  immediate  interest  pused  by  the  grant  from  the 

Svemor,  whose  duty  it  was  (and  not  that  of  the  grantee)  to  submit  the  case  to 
B  departmental  assembly,  and,  if  they  should  reject  it,  then  to  lay  the  case 
before  the  supreme  government  of  the  Kepublic    Ibid. 

4.  If  the  governor  failed  to  execute  this  dntj,  the  title  remained  as  it  was  after  the 

grant  was  issued,  and  is  sufficient  for  confirmation  under  the  act  of  congress, 
passed  on  March  3,  1851,  (9  Stats,  at  Lajrge,  631.)    IHd. 

5.  Tne  evidence  in  the  present  case  shows  that  the  grantee  was  a  naturalised  citisen 

of  the  Mexican  Republic,  and  the  fact  that  he  joined  the  troops  of  tiie  United 
States  when  war  broke  out  with  Mexico,  furnishes  no  evidence  of  his  intention 
to  iJ>andon  the  propertv,  nor  anv  reason  whv  the  grant  should  be  forfttted.  Ibid. 

6.  The  titie  of  the  nuniiy  or  Arguello  confirmed  to  the  following  described  tract  of 

land  in  California,  namely,  bounded  on  the  soutii  by  the  Arrogo,  or  CnA 
of  San  I^andsquito,  on  the  north  by  the  Creek  San  Mateo,  on  the  east  by  the 
Esteras,  or  waters  of  the  bay  of  Saa  Francisco,  and  on  tiie  west  by  the  eastern 
borders  of  the  valley  known  as  tiie  Cafiada  de  Baimundo.  ArguiBo  v.  United 
Statm,  539. 

7.  On  the  S6th  of  November,  1885,  the  governor  of  Oalilbmia  gave  an  order  that 

the  petitioner  shoukl  have  a  tract  St  land  without  spedfyiiuf  the  boundaries, 
which  was  done  by  an  order,  having  the  formalities  of  a  definitive  tide  on  the 
S^th.  This  latter  document  must  govern  the  case.  No  good  titie  is  shown 
which  can  indnde  the  valley  on  the  west. 

8.  The  testimonv  upon  this  point  eramined.    Ibid. 

9.  The  decree  of  1824  and  regulations  of  1828  forbid  the  eolonization  of  teriiftoiy 

comprehended  within  twenty  leagues  of  the  boundaries  of  any  foreign  stala^ 
and  within  ten  lea(|[ues  of  the  seapooast,  without  the  consent  of  the  supreme  ex- 
ecutive power.    Ibtd. 

10.  But  this  restriction  onlv  included  grants  to  empresarios,  who  intended  to  intro- 

duce laree  colonies  of  foreigners.  It  did  not  prohibit  grants  of  land  within 
those  linuts  to  natives  of  the  countrr.    Ibid. 

11.  The  court  again  decides  (as  in  United  States  v.  Beading,  page  1)  that  it  was  die 

duty  of  the  eovemor  of  California,  and  not  that  of  the  gnmtee,  to  submit  a  grant 
of  land  to  tne  departmental  assembly.  United  StaUt  v  Cnu  Oenxatm,  558. 
IS.  And  moreover,  when  the  case  was  submitted,  and  a  committee  reported  in  fimsr 
of  the  grant,  but  no  final  action  appeared  to  have  been  had  upon  the  matter, 
the  grantee  should  have  the  benent  of  the  presumption  of  the  decision  in  his 
fkfor.    IbuL 
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Id.  It  again  decides,  as  in  toe  preceding  case  of  Aignello  o.  The  United  States,  that 
the  ten  littoral  leafi^ues  spoken  <?  in  the  reguations  of  1824  and  1828,  do  not 
mean  prohibition  of  erants  of  land  to  native,  citizens  for  their  own  use.    Ibid, 

14.  The  title  to  lands  heM  by  the  missions  of  California,  was  never  vested  in  the 

chnrch,  wliich  had  only  an  nsnfrnct  in  them ;  and  in  the  present  case,  Uie  mis- 
sion assented  to  the  grant  in  question.    Ihid. 

15.  The  17th  section  of  the  regulations  of  1828  has  no  application  to  the  present  case. 

Ibid. 

16.  Also,  in  1833  and  1834,  the  government  of  Menoo  passed  laws  to  secularise  the 

missions.    Ibid. 

17.  Where  there  was  a  mnt  of  land  in  Califomia  in  1843,  vnth  three  boundaries  and 

the  ouantity  stated ;  and  in  1845  a  new  grant  was  made  which  was  approved  by 
the  departmental  assembly,  subject  to  the  condition,  that  within  four  months  a 
map  of  the  land  should  be  made ;  this  was  a  condition  subsequent,  the  non- 
compliance with  which  did  not  work  a  forfeiture  of  the  grants  hut  only  left  the 
land  liable  to  be  denounced.     United  States  v.  Vaca,  556. 

18.  Moreover,  the  disturbed  state  of  the  country  was  a  sufficient  reason  for  not  mak- 

ing the  survey.    Ibid. 

19.  Where  there  was  a  grant  of  land  in  Califomia  made  by  the  governor  to  the  sec- 

retary of  the  sovemmei^t,  and  nei^er  the  petition  nor  the  patent  stated  the 
quantity,  but  ue  concession  and  direction  by  iba  governor  to  the  proper  officer 
to  issue  the  patent,  limited  the  quantity  to  eleven  square  leagues,  this  concession 
and  direction  constitute  a  part  of  the  evidence  of  tide,  and  are  sufficient  to 
make  a  good  grant  for  that  amount     Un^  Staie»  v.  Larkin,  557. 

20.  The  petition  to  the  governor  was  aooompanied  with  a  sketch  or  map  giving  the 

location  and  boundaries  of  the  tract  The  patent  refers  to  this  slcetdi,  and  by 
it  the  land  can  be  located.    Ibid. 

21.  The  firandulent  nature  of  the  gr&Qt  was  not  made  a  question  in  the  court  below 

and  therefore  cannot  be  ma£  here.  Moreover,  there  is  no  evidence  of  fraud. 
Ibid. 

22.  The  objections  that  the  case  was  not  submitted  to  the  departmental  assembly, 

and  that  judicial  possession  was  not  taken  of  the  land,  are  overruled  by  the  case 
of  the  United  States  v.  Fremont,  17  How.  542.    Ibid. 

23.  Neither  Uie  act  of  the  Mexican  congress  of  1824,  nor  the  regulations  of  1828, 

Srescribe  any  particular  form  of  grants  or  patents  of  the  public  lands.    And 
lere  is  no  uniformity  with  respect  to  the  conditions  imposed  upon  the  grantee, 
either  in  those  which  relate  to  the  cultivation  or  taking  possession  of  the  land. 
Ihe  absence  of  the  condition  of  settlement  within  a  limited  time  will  not  avoid 
the  grant  in  this  case.    Ibid. 
CHALLENGE  OF  JUBORS. 

1.  The  act  of  congress,  passed  on  the  20th  of  July,  1840,  (5  Stats,  at  Large,  394,) 

confers  upon  the  courts  of  the  United  States  the  power  to  make  all  necessary 
rules  and  regulations  for  conforming  the  impanelling  of  jurors  to  the  laws  and 
usages  in  force  in  the  State.     United  States  v.  Shaehelfinit  588. 

2.  This  power  includes  that  of  regulating  the  challcngpes  of  iurors,  whether  peremp- 

tory or  for  cause,  and  in  cases  both  civil  and  criminal,  with  the  exception,  m 
criminal  cases,  of  treason  and  other  crimes,  of  which  the  punishment  is  declared 
to  be  death.    Ibid. 

3.  The  act  of  1790  recognizes  the  right  of  pei'emptory  challenge  in  these  cases,  and 

therefore  it  cannot  be  taken  away.    Ihid, 

4.  But  this  recognition  does  not  necessarily  draw  along  with  it  the  qualified  right, 

existing  at  common  law,  of  challenffes  by  the  government ;  and  unless  the  laws 
and  usa^  of  the  State,  adopted  Dy  rule  of  court,  allow  it  on  behalf  of  the 
prosecution,  it  should  be  Rejected,  conforming,  in  this  respect,  the  practice  to 
the  state  law.    Ibid. 
CHANCERY. 

1.  Where  there  was  a  decree  in  the  court  below  for  the  payment  of  a  certain  sum  of 

money,  (land  beine  held  as  security,)  from  which  decree  an  appeal  was  taken, 
the  sureties  upon  the  appeal  bond  are  not  entitled  to  a  fro  rata  credit  upon  their 
responsibility,  the  land  having  proved  insufficient  to  pay  the  amount  of  the  de- 
cree.    Sessions  v.  Pintardf  106. 

2.  The  entire  proceeds  of  the  sale  of  the  land  mast  be  deducted  from  the  amount 

of  the  decree,  and  the  sureties  upon  the  appeal  bond  must  be  responsible  for  the 
balance'.     Tbid. 

3.  Where  there  was  a  deed  of  trust  to  secure  the  payment  of  a  note  which  had  two 
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jmn  to  mn,  and  the  ^tniftee  mm  empowered  to  Mil  in  caie  enj  de&nlt  sbovld 
oe  made  in  payment  of  enj  nut  of  lae  debt  and  interett,  the  trustee  cooM  aeO 
the  property  ii  the  intereat  ror  the  firat  jear  was  not  paid  when  due.  Biekardi 
T.  Habim,  143. 

4.  It  waa  not  neoeaaaiy  that  the  tmat  deed  ahovM  deaeribe  the  intereat  aa  being 

annnaL   IhkL 

6.  The  tmstee  had  power  to  aicyonni  the  sale  ftom  time  to  time,  if  duly  adTortiaedy 
and  it  ahonld  aeem  to  him  necessair  in  order  to  aecore  a  fair  price.    IbiiL 

6.  The  creditor  Ibr  whoae  benefit  the  sale  waa  made  had  a  right  to  reqneat  the  ane- 
tioneer  to  make  a  bid  for  him,  if  ihirly  naed.  lUcL 
'  7.  Aarignoia  who  did  not  indorae  the  note,  bat  assigned  it  br  deed,  and  covenanted 
that  it  ahonld  be  first  paid  ont  of  the  proceeds  of  sale  or  the  property  conveyed 
fai  the  deed  of  trust,  cannot  be  held  penonally  responsible.  The  corenant  in 
the  assignment  was  only  that  the  note  assigned  should  have  a  preftrenoe.  Ibid. 

5.  Where  a  caae  in  chancery  was  referred  to  a  master  of  state  aooonntt  between  the 

nlaintii&  and  defendanta,  to  ascertain  how  mnch  property  remained  in  the 
nanda  of  the  latter,  and  how  mvch  had  been  aold,  witn  the  prioea ;  to  make 
allowancea  to  the  deftndanta  for  paymenta  made  or  encombranoea  diachaiged, 
and  to  aaoertain  what  might  be  doe  firom  cither  defendant  to  the  piaintiffi,  this 
waa  not  aocfa  a  final  decree  as  eoold  be  i^pealed  ftom  to  this  court.  Cra^kaad 
T.  ITiZioii,  199. 
9.  Altibongh  die  decree  aettks  the  equities  of  the  bill,  yet  theamoont  to  bediatribnted 
aBBongst  Ae  parties,  depends  npon  the  fects  to  be  reported  by  the  maater;  and 
vntil  Uie  allotment  to  each  one  of  the  share  to  which  he  might  be  entitled,  the 
deciee  cannot  be  considered  aa  flnaL    Ibid. 

10.  If  aeyeral  daimanta  of  portions  of  an  eatato  nnite  in  filing  a  bill,  this  does  nol 
make  it  mnltiferioas.    The  anthorities  examined.    <S%m&£  t.  Thomm,  253. 

U.  Those  only  who  have  a  clear,  legal,  and  eqnitable  title  to  land,  connected  with 
possession,  have  a  right  to  claim  the  interference  of  a  court  of  equity,  to  give 
UMm  peace  or  dissipate  a  doud  on  the  title.    OrUm  y.  Smith,  263. 

15.  Thoelbre,  where  the  complainant  was  the  volunteer  purchaser  of  a  litigious 

daim;  was  die  assignee  «  a  secret  equity  for  apparently  a  mere  nominal  con- 
sideration, and  of  i&  bare  legal  title  for  a  like  consideration,  and  this  legal  tide 
aasigned  to  him  during  the  pendency  of  a  suit  in  chancery  in  a  state  court,  to 
ascertain  the  person  jusdy  entided  to  it,  it  was  error  in  the  court  below  to  giant 
to  audi  complainant  a  perpetual  iigunction.    IbkL 

13.  The  courta  of  the  United  States  should  not  entertain  a  bill  of  peace  upon  a  dtle 

in  litigation  in  a  state  court    IbidL  • 

14.  Whoe  a  petition  is  filed  in  a  court  of  chancery  by  a  creditor,  praying  to  be  ad- 

mitted as  a  party  complainant  in  a  suit  then  existing,  but  the  nature  of  the 
original  suit  is  not  made  to  f^^pjp^p  die  proceeding  is  irregular,  and  cannot  be 
sustained.  Rcomm  y.  Davit,  295. 
13.  Where  a  chancery  suit  inyolyes  matters  of  account,  the  action  of  a  master  should 
be  had  in  the  inibior  court,  and  the  items  admitted  or  rqected  should  be  stated, 
ao  that  exception  may  be  taken  to  the  particular  items  or  dass  of  items,  and 
such  a  caae  should  be  brought  beforo  this  court  on  the  rulings  of  the  exceptions 
by  the  drcuit  court    IM, 

16.  Where  there  was  a  decree  of  a  court  of  chancery  for  the  partition  of  real  estale^ 

an  agreement  to  diyide  which  had  been  previously  made,  but  one  of  the  partica 
to  the  agreement  had  conveyed  all  his  interest  in  the  estate  to  one  of  the  com- 
plainants, and  died  before  tleeds  of  partition  were  executed,  and  the  bill  waa 
filed  agamat  his  heirs  simply  for  partition,  the  decree  of  the  court  and  deeds 
executed  under  it  only  operated  upon  the  partica  joindy  intereated  in  the  pro^ 
erty.    MeCalTt  Leuee  y.  Carpmier,  297. 

17.  Two  of  the  baira  were  non-reaidentB,  and  did  not  ^vpear ;  the  third  waa  an  in- 

fant   Ibid, 
13.  Therefore,  in  an  action  of  ejectment  by  the  heirs,  evidence  waa  admissible  to 
show  that  the  deed  firom  their  ancestor  had  been  obtained  by  fraud.    The  pro- 
ff^s»g«  in  chancery  did  not  involve  this  question,  nor  was  it  abjudicated  upon 
by  the  court   Ibid, 

19.  Nor  ia  the  question  of  fhmd  i4>propriate  to  the  proceeding  in  partition ;  if  raised, 

the  jnooeedings  are  usually  suspended,  and  the  question  sent  to  a  euurt  of  law. 

20.  Thb  redtals  in  the  deeds  of  partition  have  no  binding  force  beyond  what  is  de- 

rived firom  the  decree.    Ibid. 
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51.  The  defendants  were  jointlj  interested  ivith  the  complainants  in  one  pared  em- 

braced in  the  partition  salt  The  ancestor  havins;  oonvered  away  the  properly 
coyered  bj  the  deed  alleged  to  have  been  frandntently  obtained,  the  heuns  had 
no  interest  in  the  partition  of  it.    Ibid, 

52.  These  proceedings  oeing  in  rem,  only  operated  in  respect  to  the  title  as  aranst 

them,  upon  that  part  of  the  property  m  which  they  had  a  joint  interest  Ibid, 
28.  A  stockholder  in  a  corporation  has  a  remedy  in  chancery  against  the  directors, 
to  prevent  them  from  doing  acts  which  wpnld  amount  to  a  violation  of  the  char- 
ter, or  to  prevent  any  misapplication  of  their  capital  or  profits  which  micht 
lessen  the  value  of  the  shares,  if  the  acts  intended  to  be  done  amount  to  what 
is  called  in  law  a  breach  of  trust  or  duty.  Dodge  v.  WooU^,  881. 
94^  So  also  a  stockholder  has  a  remedy  ajfi;ain8t  individuals,  in  whatever  character 
they  profess  to  act,  if  the  subject  of  complaint  is  an  imputed  violation  of  a 
corporate  franchise,  or  the  denial  of  a  right  growing  out  of  it,  for  which  there 
V  not  an  adequate  remedy  at  law.  Ibid, 

25.  Therefore,  where  the  directors  of  a  bank  refiised  to  take  the  proper  measures  to 

resist  the  collection  of  a  tax,  which  they  themselves  believed  to  have  been  im- 
posed upon  them  in  violation  of  their  cnarter,  this  recusal  amounted  to  what  is 
termed  m  law  a  breach  of  trust,  a  stockholder  had  a  right  to  file  a  bill  in  chan- 
cery nskine  for  such  a  remedy  as  the  cose  might  require.   Ibid, 

26.  If  the  stocknolder  be  a  resident  of  another  State  than  that  in  which  the  bank 

and  persons  attempting  to  violate  its  charter,  or  commit  a  breach  of  trust  or 
duty  nave  their  domicile,  he  may  file  his  bill  in  the  courts  of  the  United  States. 
He  nas  this  right  under  the  constitution  and  laws  of  the  United  States.  Ibid, 

27.  The  rights  and  duties  of  this  court  examined  and  explained,  as  an  ultimate  tri- 

bunal to  determine  whether  laws  enacted  by  congress,  or  by  state  legislatures 
or  decisions  of  state  courts  are  in  conflict  with  the  constitution  of  the  United 
States.   Ibid. 

28.  Where  the  State  of  Ohio  chartered  a  bank  in  1845,  in  which  charter  was  stipu- 

lated the  amount  of  tax  which  the  bank  should  pay,  in  lieu  of  all  taxes  to 
which  said  company  or  the  stockholders  thereof,  on  account  of  stock  owned 
therein,  would  otherwise  be  subject;  and  in  1852,  the  legislature  passed  an  act 
levying  taxes  upon  the  bank  to  a  gpreater  amount  and  founded  u^n  a  different 
principle.  This  act  is  in  conflict  with  the  constitution  of  the  Umted  States,  as 
mipairing  the  obligation  of  a  contract,  and  therefore  void.  Ibid. 

29.  The  fact  that  the  people  of  the  State  had,  in  1851,  adopted  a  new  constitution, 

in  which  it  was  decUu^  that  taxes  should  be  imposed  upon  banks  in  the  mode 
which  the  act  of  1852  purported  to  carry  out,  cannot  release  the  State  A'om  the 
obligations  and  duties  imposed  upon  it  by  the  constitution  of  the  United 
States.    Ibid. 

30.  The  case  of  the  Fiona  Branch  of- the  State  Bank  of  Ohio  v.  Knoop,  16  How. 

369,  again  aflSrmea.    Ibid, 

31.  In  tJie  State  of  Mississippi,  a  judgment  of  forfeiture  was  rendered  against  the 

Commercial  Bank  of  Natchez,  and  a  trustee  was  appointed  to  take  charge  of 
the  books  and  assets  of  the  bank.    Bacon  v.  Robertaonf  480. 

32.  Under  the  laws  of  Mississippi  and  the  general  principles  of  equity  jurispru- 

dence, the  surplus  of  the  assets  which  may  remam  after  Ae  payment  of  debts 
and  expenses,  belongs  to  the  stockholders  of  the  bank.    Ibid, 

33.  The  early  and  late  English  cases  examined,  as  to  what  becomes  of  the  property 

of  a  corporation  whose  charter  has  been  forfeited  by  a  judicial  sentence.  Ibid, 

34.  The  mooem  rules  of  the  English  courts  have  been  adopted  in  the  United 

States,  extending  the  protection  of  chancery  over  the  dvil  rights  of  members 
of  moneyed  corporations,  and  recognizing  the  existence  of  distinct  and  indi- 
vidual rights  in  their  capital  and  business.   Ibid, 

35.  The  trustee  is  estopped  ftom  denying  the  title  of  the  stockholders  to  a  distribu- 

tion. Ibid. 

36.  The  courts  of  the  United  States  have  jurisdiction  over  the  case,  and  a  bill  can 

be  maintained,  filed  by  a  number  of  stockholders. owning  one  fifth  part  of  the 
capital  stock,  suing  for  themselves  and  such  of  the  stockholders  as  were  not 
citizens  of  Mississippi,  nor  defendants  in  the  bill.    Ibid. 

37.  No  objections  to  a  master's  report  can  be  made  which  were  not  taken  before 

the  master ;  nor  after  a  decree  pro  confesao  can  a  defendant  go  before  the  master 
without  a  special  order,  but  the  accounts  are  to  be  taken  or  parte.  McMickm 
V.  Pe/i'n,  507. 
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$%,  An  appeftl  will  not  lie  from  tfas  veAml  of  a  oooit  to  opoa  a  ftnner  decree;  aor 
iMve  die  eiKait  oovrte  power  to  ant  eeide  Cfaeir  decteei  in  ttpntj^  oa  raotioii, 
eftartfie  term  rt  which  th^  were  leadewd.  Ibid. 
CITIZENSHIP. 
1.  Hie  change  of  citiaeBflhip  from  one  State  to  enoUier  mntt  be  made  with  a  ftml 
Jide  intentioa  of  becoming  a  citiien  of  the  State  to  which  the  party  lemovea. 
J<mm  T.  Leagm,  76. 

5.  It  was  not  each  a  bondJUk  change  where  the  olaintiffonlf  madeaebort  absence^ 

and  it  i^^peared  from  the  deed  under  wfai<ai  he  daimed  that  he  waa  in  fiMst 
poeecntinj^  tibe  aiiit  Ibr  the  benefit  of  hb  grantor,  (who  oonld  not  aue^)  xeoeiv- 
mg  a  portion  of  the  land  recorered  aa  an  eqviralent  Ibr  paTing  one  third  of 
the  oqeti  and  soperintending  the  proeecntion  of  the  aait.   lUd, 

8.  In  each  a  eaae,  the  fedend  conrt  hat  no  jnriadiction.   Ibid. 

4.  The  firrt  daam  of  the  second  section  of  the  iborth  artide  of  tho  conalitation 
proridM  that  "the  dtizens  of  each  State  shall  be  entided  to  all  the  pnyilegeB 
and  immonities  of  citixens  in  the  sereral  Statss."    Oomter  t.  JESmO,  m. 

6.  The  court  will  not  describe  and  define  these  pciTileges  and  immnnities  in  a  gen* 

eral  classification,  preftrring  to  decide  each  case  as  it  maj  come  np.    Ibid. 

6.  The  law  of  Tionisiana  gives  a  oommonity  of  ao^neta  or  gaina  betwsen  married 

persons,  where  the  marriage  is  contracted  within  the  State,  or  where  the  mar- 

7.  The  privilege  thns  oonferred  npon  die  wilb  does  not  extend,  If  ^nrtae  of  the 

daiue  in  the  oonstitation  abonre  <{iioted,  to  a  native-bom  dtiaen  of  Tionisiana, 
who  was  married  while  under  age,  in  the  State  of  Ifisaissippi,  in  whidi  State 
was  her  domidle  fcwelher  with  her  bnsband  daring  the  continnanee  of  the 
marriage.  Lnad  in  Looisiani^  aoqiiired  by  the  husband  daring  the  marriage, 
was  not  sulpeet  to  the  Louisiana  law,  in  respect  to  the  community  of  aoqueta 
or  gain.    IbuL 

8.  This  ri|^t  was  one  which  attached  to  the  contract  of  marriage,  which  the  State 

of  Louisiana  had  a  right  to  regulate;  and  was  not  one  of  Sie  personal  rights 
of  a  dtiaen,  within  the  meaning  of  the  constitution.   Ibid. 
(XH^LISION. 
1.  Where  a  large  steamer  was  coming  down  Long  Idand  Sound,  on  a  ibggy  moon- 
ing, with  a  speed  of  sixteen  or  seventeen  miks  per  hour,  in  the  direct  track  of 
die  ooastinff  trade,  and  run  down  a  yessd  which  was  lying  at  anchor,  (the 
weather  bemg  perftcdy  calm,)  die  steamer  was  grossly  in  fiudt    McOnn^  r. 
GddsmUk,99. 
SL  The  Tessd  at  anchor  cannot  be  considered  in  frnlt  ibr  omitting  to  have  honi 
blown  or  empty  barrds  beaten.    Th»  usage  that  this  is  done  m  such  a  cam  is 
not  established ;  and,  moreove^  it  is  doubShl  whether  such  a  precaution  would 
have  been  of  any  service.   Ibid, 
Where  a  Tcssd  was  lTittg_at  anchor  in  the  port  of  New  Toric,  and  a  steamboat 

~Tu&n 


came  down  the  Hudson  River  with  wind  and  tide  in  her  fiivor,  and  alao  having 
seversl  heavily  loaded  barges  frstened  on  each  side  of  her,  and  came  into  coHia- 
ion  with  the  ressd  whidi  was  lying  at  anchor,  it  was  a  mas  ftalt  in  the 
steamboat  to  proceed,  at  niffht,  on  her  war  with  aspeed  of  from  cjght  to  ten 
miles  per  hour.    iSiBaeDnftoot  Nem  Yari  t.  Bn,  SS8. 

4.  Moreover,  the  steamboat  had  not  a  suflicient  look-out.  Ibid. 

5.  The  statutes  of  the  State  of  New  York,  regulating  the  Ught  whkdi  te  vessel 

lying  at  anchor  was  to  show,  have  no  binding  ibroe  in  the  present  case.  The 
rule  Ibr  the  diedsion  of  the  federal  oourta  is  dwived  frmn  the  genenl  admiralty 
law.  Ibid. 

6.  Police  regulations  for  the  aooommodatkm  and  safety  of  veasds  in  a  harbor 

may  be  enacted  by  the  local  authorities.  Ibid. 

7.  In  a  collision  which  occurred  upon  the  Missisappi  Rirer  between  an  ascending 

and  descending  steamboat,  wherd>T  the  fermer  was  destroyed,  tlie  cdlision 
was  chiefly  owing  to  ^  neglect,  oy  the  ascending  boat,  of  dis  rule  whidi 
requires  the  ascending  boat  to  keep  near  the  right  bank,  and  the  desf>endiag 
one  to  keep  near  the  middle  of  the  river.   Godet  ▼  SktO^B  ExaaOor,  488. 

8.  Moreover,  the  ascending  boat  had  not  a  suiBcient  watch,  and  in  other  respecte 

ite  oflicerB  were  to  blame.  Ibid. 

9.  Where  a  oollision  took  place  in  the  bay  of  Mobile  between  a  schooner  and  a 

steamer,  the  latter  was  m  (knit.    Steamer  Oregon  r.  Booea,  570 
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10.  The  rule  of  this  court,  is,  when  a  steamer  approaches  a  safling  vessel,  the  steamsr 
is  required  to  exercise  the  necessaiyinecaiition  to  avoid  a  collision ;  and  if  this 
be  not  done,  primd  facie,  the  steamer  is  chargeable  with  ianlt    IM. 

11.  Whether  this  role  be  regarded  or  the  weight  of  the  testimony,  the  steamer  most, 
in  the  present  case,  be  considered  in  the  wrong.    Ibid, 

19.  The  eeneral  mle  is,  for  a  sailing  vessel  meeting  a  steamer,  to  keep  her  conrse, 
while  the  steamer  takes  the  necessaiy  measures  to  avoid  a  ooliirion.  CrodoeU  v. 
NetoUm,  581. 

18.  And  thoup^h  this  rule  should  not  be  observed  when  the  circumstances  are  such 
that  it  IS  apparent  its  observance  must  occasion  a  collision,  while  a  departure 
from  it  will  prevent  one,  yet  it  mi|st  be  a  strong  case  which  puts  the  sailing 
vessel  in  the  wrong  for  obeying  the  rule.    Itnd. 

14.  The  present  is  not  such  a  strong  case,  and  therefore  the  steamer  must  bo  con- 
demned in  the  dama^  and  costs  resulting  from  a  collision  between  herself  and 
a  sailing  vessel.    Ibtd. 

15.  The  eeneral  rule  is,  for  a  sailing  vessel  meeting  a  steamer,  to  keep  her  course, 
whife  the  steamer  takes  the  necessary  measures  to  avoid  a  collision.    Ibid. 

16.  And  though  this  mle  should  not  be  observed  when  the  circumstances  ere  such 
that  it  is  apparent  its  observance  must  occasion  a  collision,  wliile  a  departure 
from  it  will  prevent  one,  yet  it  must  be  a  strong  case  which  puts  the  sailing 
vessel  in  the  wrong  for  obeying  the  rule.    Ibid, 

17.  The  present  is  not  such  a  strong  case,  and  therefore  the  steamer  must  be  con- 

demned in  the  dama^  and  costs  resulting  from  a  collision  between  herself  and 
a  sailing  vessel.    lUd. 

'  18.  Where  a  regnlation  was  made  in  one  of  the  harbors  of  the  Mississippi  Biver, 

assigning  Uieir  positions  to  different  species  of  boats,  if  the  regulation  was 
generally  known,  it  was  the  duty  of  all  persons  to  conform  to  it.  Culberteon  v. 
Shaw,  584. 

'  19.  Where  a  fla^boat  was  moored  at  the  place  designated  for  flat-boats,  and  a  steam- 

boat, in  attempting  to  land,  came  into  collision  with  and  sunk  the  flatrboat,  the 

'  steamboat  must  be  liable  for  the  damage  done.    Ibid. 

'  90.  When  a  steamer  is  about  to  enter  a  har&r,  greaS  caution  is  required.    Ordinarr 

care,  under  such  circumstances,  will  not  excuse  a  steamer  for  a  wrong  done.  Ibd. 
COLOR  OF  TITLE. 

See  LiMiTATioir,  Statutes  of. 
COMMERCIAL  LAW. 

'  1.  Where  a  bottomry  bond  was  taken  for  a  larger  amount  than  was  actually  ad- 

vanced, with  a  fraudulent  purpose,  to  enable  the  owner  of  the  vessel  to  recover 
the  amount  of  the  bond  from  me  underwriters,  the  bond  was  void.     CarringUm 

\  V.  Prait,  68. 

9.  Not  only  so,  but  the  lender  of  the  monev  loses  his  maritime  lien  upon  the  ves- 

I  sel  for  the  sum  actually  advanced.    Ibia. 

8.  Under  the  admiralty  law  of  the  United  States,  contracts  of  affreightment,  entered 

^  into  with  the  master  in  good  faith,  and  within  the  scope  of  his  apparent  author- 

ity as  master,  bind  the  vessel  to  the  merchandise  for  the  performance  of  such 
contracts,  wholly  irrespective  of  the  ownership  of  the  vessel,  and  whether  the 

I  master  be  the  agent  or  the  general  or  the  special  owner.    Schooner  Freeman  v 

I  Buckingham,  182. 

4.  If  the  g^eral  owner  has  allowed  a  third  person  to  have  the  entire  control,  man- 

agement, and  employment  of  the  vessel,  and  thus  bwome  owner  pro  hoc  vice, 
the  general  owner  must  be  deemed  to  consent  that  the  special  owner  or  his  mas- 
ter may  create  liens  binding  on  the  interest  of  the  general  owner  in  the  vessel, 
as  security  for  the  performance  of  such  contracts  of  affreightment    Ibid, 

5.  But  no  such  implication  arises  in  reference  to  bills  of  Isding  for  property  not 

shipped,  designed  to  be  instruments  of  fraud ;  and  they  create  no  lien  on  the 
interest  of  the  eeneral  owner,  although  the  special  owner  was  the  perpetrator 
of  the  fraud.    Ibid. 

6.  Thouffh  in  such  a  case  the  special  owner  would  be  estopped,  in  &vor  of  a  honA 

^/iok  holder  of  the  bill  of  ladmg,  iVom  proving  that  no  property  was  shipped,  yet 
the  general  owner  is  not  estopped,    ihid. 

7.  Wbere  a  caigo  of  potatoes  was  shipped  at  Hamburg  to  be  delivered  at  New 

York,  the  evidence  shows  that  they  were  in  bad  condition  when  shipped,  and 
consequently  the  vessel  is  not  responsible  for  their  loss.    Ship  Howard  v.  FFus- 
8IOII,  931. 
TOL.   XVIII.  62 
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8.  When  tbere  is  a  dealmg  between  merchantf  for  vacooubn  caigoes  of  merdiaii- 

diie  npon  tune,  for  which  notes  of  hand  were  to  he  giTen,  pajaUe  ftom  the 
date  or  the  ascertainment  of  the  qnsntitj  of  each  cai^g^o,  and  an  arrangement  is 
afterwards  made  for  the  snbstitation  of  an  interest  aooonnt  for  the  notes  whidi 
were  to  be  ^ven ;  and,  in  that  arrangement,  the  seller  stipulates  that  the  allow- 
ance of  the  mterest  account  should  depend  upon  the  oontmuanoe  of  the  original 
time  of  credit,  and  that  the  buyer's  balance  on  account  should  always  be  under 
a  certain  sum;  and  the  buyer  exceeds  that  amount  and  reftises  to  make  a  remit- 
tance or  payment,  upon  thie  call  of  the  seller,  to  bring  the  account  within  that 
sum,  the  seller  may  arrest  the  further  delivenr  of  any  cargo  or  cargoes,  1hou|;h 
the  same  was  in  the  course  of  being  deliirerea  to  the  huyer  upon  the  sukr's  m- 
dorsement  of  the  inyoices  and  bills  of  lading  of  such  cargoes.  Miauttn  and  Som 
T.  Bamda,  489. 

9.  In  the  ahsenoe  of  all  understanding  between  the  bu^er  and  seller^  that  any  cargo 

which  had  been  deUvered  and  not  actually  paid  &r,  thous^  notes  of  hand  Ittd 
been  glTen  for  the  same,  was  not  to  be  considersd  within  tab  new  arrangement, 
such  carffo  must  be  taken  into  the  computation  in  ascertaining  wheuer  the 
balance  due  by  the  buyer  exceeds  the  amount  of  credit  allowed  to  him. 
Ibid. 

10.  In  this  case,  the  true  construction  of  the  new  arrangement  is,  that  the  eodstiog 

notes  of  hind  are  to  be  counted  as  making  a  part  of  the  limit  whidh  the  buyer 
was  not  to  exceed.    Ibid, 

11.  By  the  general  rules  of  commercial  law,  the  payee  or  indorsee  of  a  bill,  upon  its 

presentment  and  upon  reflisal  by  the  drawee  to  accept,  has  the  ri^t  to  imme- 
diate recourse  against  the  drawer.    He  is  not  bound  to  wait  to  see  whether  or 
not  the  bill  willJie  paid  at  maturi^.     WaUon  t.  TarjiUf,  517. 
,19.  A  statute  of  a  State,  which  forbids  a  suit  ftom  being  brought  in  such  a  case  uitQ 
after  the  maturity  of  the  bill,  can  haye  no  effect  upon  suits  brought  in  the  courts 
of  the  United  States.    So  also^  if  the  statute  seeks  to  make  the  right  of  reoor- 
ery,  in  a  suit  brought  in  case  of  non-acceptance,  dependent  upon  proof  of  sub- 
sequent presentment,  protest,  and  notice  for  non-payment    Hid, 
IS.  The  decisions  of  this  court  upon  these  points*  examined.    Ibid, 
CONSTITUTIONAL  LAW. 

1.  The  record  of  a  debt  against  an  administrator  in  one  State  is  not  soflkient  evi- 
dence of  the  debt  against  an  administrator  of  the  same  estate  in  another  State. 
McLean  t.  Meek,  16. 

i.  The  case  of  Stacy  o.  Thrasher,  6  How.  44,  examined  and  affirmed.    Ibid, 

a.  In  this  case,  eren  if  there  were  other  eyidence  of  a  demand,  it  would  be  for  a  debt 
upon  open  account,  which  would  be  barred  by  the  statute  of  lunitalions  in  Mis- 
sissappi,  and  therefore  the  decree  of  the  circuit  courts  dismissing  the  bill,  is 
affirmed*    Ibid, 

4.  The  soil  below  low-water  mark  in  the  Chesapeake  Bay,  within  the  boundaries  of 
Maryland^  belongs  to  the  State,  subject  to  an^  lawful  grante  of  that  soil  by  the 
State  or  the  soYereign  ^wer  which  govemed  its  territory  before  the  Dcclaralion 
of  Independence.    Swatk  t.  Marfland,  71. 

6.  But  this  soil  is  held  by  the  State  not  out  subject  to,  but  in  some  sense  in  trust 

for,  the  emoyment  of  certain  puUic  ri«its,  among  which  is  the  common  liberty 
of  taking  fish,  as  well  shell-fish  as  floattng  fish.    Ibid. 
8.  The  State  has  a  ri^t  to  protect  tUs  fishery  by  making  it  unlawful  to  take  or 
catch  oysters  with  a  scoop  or  dra^,  and  to  infiict  the  penalty  of  fbrfeiture  upon 
the  vesMl  employed  in  this  pursut.    Ibid. 

7.  Such  a  law  is  not  repugnant  to  the  constitution  of  the  United  States,  althouffh 

thcTessel  which  is  fomited  is  enrolled  and  licensed  fbr  the  coasting  trade  under 
an  act  of  congress.    IbkL 

8.  Neither  is  it  repugnant  to  the  constitution  as  interfering  with  the  admiral^  and 

maritime  jurisdiction  of  the  judicial  power  of  the  United  States.    Ibid. 

9.  Nor  is  the  law  liable  to  an  objection  that  no  oath  is  required  before  issuing  a 
'    warrant  to  arrest  the  Tessel.    That  clause  of  the  constitution  refers  only  to  pro- 
cess iBsued  under  the  authority  of  the  United  States.    Ibid. 

10.  Administrators  upon  an  estate  who  were  appointed  in  the  Cherc^ee  ntfkm,  had 

a  right  to  mAJntaufi  «  guit  or  prosecute  a  claim  for  money  in  the  District  of 
Columbia,  and  a  payment  to  a  jpenon  acting  under  a  power  of  attorney  fhin 
them  would  hare  been  valid.    Maekof  r.  Cm,  100. 

11.  But  where  this  person,  instead  of  recemng  the  money  under  his  power  of  attor- 
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nej,  took  out  letters  of  administration  in  the  District  of  Colnmbia,  and  then 
siened  a  receipt  as  attorney  for  mon^  paid  by  himself  as  administrator  to  him- 
secf  as  attorney'  for  the  Cherokee  acuninistrators,  this  receipt  is  good,  and  the 
snrety  npon  his  administration  bond  is  not  responsible  to  the  Cherokee  heirs. 
Ibid, 
IS.  The  Cherokee  nation  are  so  far  under  the  protection  of  the  laws  of  the  United 
States,  that  they  mar  be  considered,  for  the  purposes  abore  named,  as  a  State 
or  territory  of  the  United  States.  Ibid. 
IS.  In  a  state  of  war,  the  nations  who  are  engaged  in  it,  and  all  their  citizens  or 
subjects,  are  enemies  to  each  other.  Hence,  all  interoourso  or  communication 
between  them  is  unlawfhl.    Jedoer  y.  Mont^onm,  110. 

14.  Cases  mentioned,  by  way  of  illustration,  in  whicn  property  of  a  subject  or  citi- 

zen, found  trading  witn  an  enemy,  has  been  adjudged  to  be  forfeited  as  prize. 
Ibid, 

15.  The  interposition  of  a  neutral  port  throua^  which  the  property  is  to  pass,  does 

not  prevent  it  from  bein^  confiscated.    Ibid, 

16.  In  the  present  case,  the  evidence  shows  that  the  owners  of  the  ship  and  carso 

knew  that  the  destination  of  the  voyage  was  to  an  enemy's  port  Even  if  the 
owner  of  the  vessel  was  ignorant  of^it,  the  fate  of  the  vessel  must  be  decided  by 
the  acts  of  those  persons  who  had  her  in  charge.    Ibid. 

17.  It  is  generally  the  duty  of  the  captor  to  send  his  prize  home  for  adpudication ;  but 

circumstances  may  render  sucn  a  step  improper,  and  of  these  he  must  be  the 
judge.  In  making  up  his  decision,  good  taith  and  reasonable  discretion  are  re- 
mured.    In  the  present  case  he  was  excusable  for  not  sending  home  the  vessel. 

18.  Generally,  the  proceedings  for  the  condemnation  of  property  as  prize,  ought  to  be 

instituted  in  the  name  of  the  United  States.  The  circumstances,  which  led  to 
the  use  of  the  name  of  the  captor,  and  the  fact  that  no  objection  was  made  to  it 
in  the  court  below,  prevent  this  court  from  pronouncing  the  objection  to  be 
fatal.    Ibid. 

19.  The  nroceeds  of  sale  were  properly  deposited  in  the  treasury  of  the  United  States. 

20.  A  distress  warrant,  issued  by  the  solicitor  of  the  treasuiy  under  the  act  of  con- 

gress passed  on  the  15th  May,  1820,  (3  Stats,  at  Large,  592,)  is  not  inconsistent 
with  uie  constitution  of  the  United  States.  Murrwfi  £e»ee  v.  Hoboken  Land 
and  Imprcvement  Co.  272. 

21.  It  was  an  exercise  of  executive  and  not  of  judicial  power,  aooordine  to  the  mean- 

ing of  those  words  in  the  constitution ;  and  the  privilege  allowea  to  a  collector 
to  brine  the  question  of  his  indebtedness  before  tne  courts  of  the  United  States, 
is  merdy  the  consent  of  congress  to  the  suit,  which  is  given  in  other  classes  of 
cases  also.    Ibid. 

22.  Neither  is  it  inconsistent  with  that  part  of  the  constitution  which  prohibits  a  cit- 

izen from  being  deprived  of  his  liberty  or  property  without  due  process  of  law. 
The  historical  and  critical  meaning  of  these  words  examined.  Ibid. 
28.  By  the  common  law  of  England  and  the  laws  of  many  of  the  colonies  before 
the  Revolution,  and  of  States  before  the  formation  of  tne  fUeral  constitution,  a 
summary  process  existed  for  the  recovery  of  debts  due  to  the  government. 
Ibid. 

24.  It  does  not  necessarily  follow  that  the  adjustment  of  these  balances  is  a  controversy 

to  whidi  the  United  States  is  a  party,  within  the  meaning  of  the  constitution. 
Ibid. 

25.  Under  the  power  of  coneress  to  collect  taxes  and  the  exercise  of  that  power  by 

the  act  above  mentioned,  the  warrant  of  distress  is  conclusive  evidence  of  the 
facts  recited  in  it  and  of  the  authority  to  make  the  levy,  so  fltf  as  to  justify  the 
marshal  in  making  it ;  but  the  question  of  indebtedness  may  be  the  subject  of 
a  suit,  congress  having  assented  thereto,  and  the  levy  may  provide  security  for 
the  event  of  the  suit.    Ibid. 

26.  The  article  of  the  constitution,  requiring  an  oath  or  affirmation  for  a  warrant, 

has  no  application  to  proceedings  for  the  recovery  of  debts,  where  no  search 
warrant  is  used.  Ibid. 
97.  The  return  of  the  marshal  that  he  had  levied  on  lands,  by  virtue  of  such  a  war- 
rant, is,  at  least,  primAfadt  evidence  that  the  levy  was  not  irregular  by  reason 
of  the  existence  of  goods  and  chattels  of  the  collector  subject  to  his  process. 
Ibid. 
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28.  The  seooad  article  of  the  oonttitation  of  the  United  States,  sectioii  two,  contains 
this  proTision,  namely :  "  The  President  shall  have  power  to  grant  reprieves 
and  pardons  for  ofitooes  against  the  United  States,  except  in  cases  of  impeach- 
ment."   Ex  parte  WelU,  807. 

99.  Under  this  power,  the  President  can  grant  a  conditional  pardon  to  a  person  under 
sentence  m  death,  offering  to  commute  that  pnnishment  into  an  imprisonment 
for  life.  If  this  is  accepted  by  the  conTict,  &  has  no  right  to  contend  diat  the 
pardon  is  absolute  and  the  condition  of  i\  void.  And  the  court  below  was  jus- 
tifiable in  TGhuAng  to  discharge  the  prisoner,  when  the  apjdication  was  placed 
upon  that  groun£    Ibid, 

80.  The  language  used  in  the  constitution  as  to  the  power  of  pardoning  must  be 

oonstriaed  by  the  exercise  of  that  power  in  England  prior  to  tibe  Beromtion,  and 
in  the  States  prior  to  the  adoption  of  the  constitution.    IhkL 

81.  The  manner  explained  in  whicn  it  was  exerdsed  in  England  and  in  many  of  the 

States.    Ibid. 

85.  The  langna^  of  the  oonstitntion  is  such  that  the  power  of  the  President  to  par- 

don conditionally  is  not  one  of  inference,  but  is  conferred  in  terms ;  that  lanp 
guace  beinff  to  "grant  repricTcs  and  pardons,"  which  includes  conditional  as 
wen  as  absdute  pardons.    Ibid. 

88.  The  acceptance,  by  the  conrict,  of  the  condition,  was  not  given  under  duress  in 

the  )ml  acceptation  of  that  term.  Ibid, 
84.  A  stoduiolder  m  a  corporation  has  a  lemedTin  chancery  a^^ainst  the  direetOTB,  to 
prevent  them  from  doing  acts  which  would  amount  to  a  violation  of  the  charter, 
or  to  prevent  any  misapplication  of  their  capital  or  profits  which  might  lessen 
the  -value  of  the  shares,  if  the  acts  intended  to  be  done  amount  to  wlu^  ia  called 
in  law  a  breach  of  trust  or  duty.    Dod^  t.  WooUtv,  831. 

86.  So  also  a  stockholder  has  a  remedy  against  individuals,  in  whatever  diaracter 

they  profess  to  act,  if  the  subject  of  complaint  is  an  imputed  violation  of  a  cor- 
porate franchise,  or  the  denial  of  a  right  growing  out  of  it,  for  which  there  is 
not  an  adequate  remedy  at  law.    Ibid, 

86.  Therefore,  where  the  directors  of  a  bank  reflised  to  take  the  proper  measures  to 

resist  the  collection  of  a  tax,  wMc^  they  themselves  believed  to  have  been  im- 
posed upon  them  in  violation  of  their  duurter,  this  refusal  amounted  to  what  is 
termed  m  law  a  breach  of  trust,  a  stockholder  had  a  right  to  file  a  bUl  in  chan- 
cery askine  for  such  a  remedy  as  the  case  might  require.    IbuL 

87.  If  the  stoclukolder  be  a  resident  of  another  State  than  that  in  which  the  bank 

and  persons  attempting  to  violate  its  charter,  or  commit  a  breach  of  trust 
or  duty  have  their  domicile,  he  may  file  his  bill  in  the  courts  of  the  United 
States.  He  has  this  right  under  the  constitution  and  laws  of  the  United 
States.  Ibid, 
86.  The  rights  and  duties  of  this  court  examined  and  explained,  as  an  ultimate  tiilm- 
nal  to  determine  whether  laws  enacted  by  congress,  or  by  state  I^islalnres  or 
decisions  of  state  courts  are  in  conflict  with  the  constitution  of  the  United 
States.    Ibid, 

89.  Where  the  State  of  Ohio,  chartered  a  bank  in  1845,  in  which  charter  was  stipn- 

lated  the  amount  of  tax  which  the  bank  should  pay,  in  lieu  of  all  taxes  to  which 
said  company  or  the  stockholders  thereof,  on  account  of  stock  owned  therein, 
would  otnerwise  be  subject;  and  in  1858,  the  liigislature  passed  an  act  kvpnc 
taxes  upon  the  bank  to  a  greater  amount  and  founded  upon  a  different  pnne^ 
pie.  This  act  is  in  oonflutt  with  the  constitution  of  the  United  Stat^  as  ii&> 
pairing  the  obligation  of  a  contract,  and  therefore  void.  Ibid, 
40.  Tab  feet  that  the  people  of  the  state  had.  in  1851,  adopted  a  new  constitation,ia 
whidi  it  was  declared  that  taxes  should  be  imposea  upon  banks  in  the  mode 
which  the  act  of  1852  purported  to  carry  out,  cannot  release  the  State  from  the 
obligations  and  duties  imposed  upon  it  by  the  constitution  of  the  United  States. 


^  vw«v« 

41.  The  case  of  the  FSaua  Branch  of  the  State  Bank  of  Ohio  v.  Knoop,  16  How.  868, 
again  afllrmed.    ibid. 

4S.  The  power  of  congress  to  ragulate  commeroe,  indudes  the  regrulation  of  inter- 
course and  navigation,  anacon8eq[uently  the  power  to  determine  what  shall  or 
shall  not  be  deeiMd,  in  judgment  of  law,  an  oDStruction  of  navigation.  Psaa- 
Kfhama  t.  Whedina  Bridge,  481. 

48.  The  provisions  of  the  act  of  congress  passed  August  81,  1858,  (10  Stats,  at 
Large,  118,)  in  its  6th  and  7th  sections  declaring  the  bridges  over  the  Ohie 
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River  at  Wheeling  and  Bridgeport  to  be  lawful  stnictiires  at  their  then  hdriit 
and  position,  ana  reqnirin(;[  the  officers  and  crews  of  vessels  navigating  the 
Ohio  Kiver  to  regulate  their  vessels  so  as  not  to  interfere  with  the  elevation 
and  construction  of  said  bridges,  arc  within  the  legitimate  exercise,  by  con- 
gress, of  its  constitutional  power  to  r^nilate  commerce.    Ihid. 

44.  iSe  said  sections  of  the  aforesaid  act  of  congress  are  not  invalid  by  reason  of 

the  compact,  in  respect  to  the  free  navigation  of  the  Ohio  River,  maide  between 
the  States  of  Virginia  and  Kentucfy,  with  the  sanction  of  congress  at  tiie  time 
the  latter  State  was  admitted  into  the  Union.    Ibid. 

45.  Neither  are  the^  in  conflict  with  the  provision  of  the  constitution  of  the  United 

States,  providing  that "  no  preference  shall  bo  given  by  any  regulation  of  com- 
merce or  revenue  to  the  ports  of  one  State  over  those  of  another."    Ibid. 

46.  As  a  general  proposition  it  is  true,  tiiat  an  act  of  congress  cannot,  annul  a 

judgment  of  the  supreme  court  of  the  United  States,  or  impair  the  rights  de- 
termined thereby,  especially  as  respects  adjudications  upon  tne  private  rights  of 
parties ;  and  hence  the  decree  of  this  court  heretofore  renderea  in  this  case,  so 
ntr  as  it  respects  the  costs  at^udged  to  the  complainant,  is  unaJQ^cted  by  the 
act  of  congress  referred  to.    Ibid. 

47.  But  that  portion  of  the  decree  of  this  court  at  the  May  term,  1852,  in  the  case 

of  the  State  of  Pennsylvania  v.  The  Wheeling  and  Belmont  Bridge  Company, 
which  relates  to  the  abatement  of  the  bridge,  proceeded  upon  the  grouna  that 
the  bridge  was  in  conflict  with  the  then  existing  regulations  of  commerce  by 
congress,  and  was  executory,  depending  upon  we  bridge  continuing  to  be  an 
unlawful  obstruction  to  the  public  right  of  finee  navigation ;  and  tiiat  right 
having  since  been  modified  oy  congress  in  the  exercise  of  its  constitutional 
power  to  regulate  commerce  so  that  the  bridge  is  no  longer  an  unlawful  ob- 
struction, the  decree  cannot  now  be  enforced.    Ibid. 

48.  After  the  passage  of  the  act  of  congress  referred  to,  the  brid;^  no  longer  being 

an  unlawful  interference  with  a  public  right,  the  defendant's  authority  to  main- 
tain it,  in  its  then  position  and  ndght,  existed  from  the  moment  of  the  enact- 
ment ;  for  their  authority  then  coinbined  the  concurrent  powers  of  both  gov- 
ernments, state  and  foderal,  and  if  these  are  not  sufficient  none  can  be  found  in 
our  system.    Ibid. 

49.  The  complainant's  motions  for  a  writ  of  assistance  to  execute  the  decree  of  the 

27th  of  May,  1852,  by  the  abatement  of  the  bridge  and  for  a  sequestration 
against  the  corporation  and  attachment  against  its  officers  for  disobeying  said 
decree  are  therefore  refused ;  and  the  motions  to  punish  the  contempt  of  the 
corporation  and  its  officers  in  disobeying  the  injunction  srantcd  by  Mr.  Justice 
Gner,  on  the  27th  of  June,  1854,  are  a£o  overruled,  and  the  injunction  is  dis- 
solved.   Ibid. 

50.  The  decree  for  costs  being  unaflected  b^  the  act  of  congress,  the  motion  for  tax- 

ation and  award  of  execution  for  their  collection  is  granted.    Ibid. 

51.  Where  a  suit  was  brought  in  the  United  States  court  by  citizens  of  another 

State  against  a  citizen  of  Mississippi,  who  appeared  to  the  suit,  pleaded  and 
then  died,  after  which  the  suit  was  revived  against  his  administrators,  and  judg- 
ment obtained  against  them,  the  following  proceedings  of  the  probate  court  affora 
no  bar  to  the  i^ecovery  of  the  claim :  1.  A  declaration  by  the  probate  court  that 
the  estate  was  insolvent,  and  a  reference  of  the  matter  to  a  commissioner  in 
insolvency.  2.  A  publication  notifying  the  creditors  of  the  estate  to  appear 
and  flle  their  claims,  or  be  forever  bfured  of  their  demands.  8.  A  report  by 
the  commissioner,  leaving  out  the  claim  in  question,  which  report  was  con- 
firmed by  the  court.  The  Union  Bank  of  Ttnnessee  v.  JoUy'i  AdminisiratorSf 
503. 

52.  Where  the  estate  turned  out  not  to  be  insolvent,  but  a  fund  remained  in  hand 

for  distributees,  the  ci'editors  can  recover  by  a  bill  in  chancery  against  the 
administrators,  notwithstanding  the  proceedings  in  the  probate  court.    Ibid. 

53.  The  law  of  a  State,  limiting  the  remedies  of  its  citizens  in  its  own  oonrtB,  cannot 

be  applied  to  prevent  the  citizens  of  other  States  from  suing  in  the  courts  of  the 
United  States  in  that  State,  for  the  recovery  of  any  property  or  money  there, 
to  which  they  may  be  legally  or  equitably  entitied.    Ibia. 

54.  A  statute  of  a  State  which  forbids  a  suit  fh>m  being  brought  upon  a  bill  of 

exchange  when  protested  for  non-acceptance,  can  have  no  efiect  upon  suits 
brought  in  the  courts  of  the  United  States.   So  also  if  the  statute  seeks  to  make 
the  nght  of  recovery,  in  a  suit  brought  in  case  of  non-acceptance,  dependent 
52* 
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opon  proof  of  rabseqnent  preeentrnqnt^  protesl»  and  notioe  fbr  non-pajzneDt 
Waimm  t.  Tarj^,  617. 

55.  The  first  daiue  of  the  second  aectioii  of  the  fourth  article  of  the  oonstitiitiaa 

provides  that  "  the  citiiens  of  each  State  shall  be  entitled  to  all  the  priTfl^ges 
and  ixnmonitjes  of  citizens  in  the  several  States."    Qmner  r.  EOioit,  591. 

56.  The  coort  will  not  describe  and  define  these  privileges  and  immunities  in  a 

general  classification,  preferring  to  decide  each  case  as  it  may  come  np.    i&iW. 

57.  The  law  of  Louisiana  gives  a  communitj  of  acquets  or  gains  between  mankd 

pNBrsons,  where  the  marriage  is  contracted  witmn  the  State,  or  where  the  mar- 
riage is  contiacted  out  of  the  State,  and  the  parties  afterwards  go  thca?e  to  live. 

58.  T^  privilege  thus  oonibred  upon  the  wift  does  not  extend,  by  virtue  of  &e 

danse  in  the  constitution  above  quoted,  to  a  native-bom  dtiieo  of  J<oui«iana, 
who  was  married  while  under  ago,  in  the  Sute  of  Mississippi,  in  whidi  Sute 
was  her  domicile  together  with  her  husband  during  the  continuance  of  the 
manriage.  Land  in  Louisiana,  acquired  by  the  husband  during  the  marriage^ 
was  not  subject  to  the  Louisiana  law,  in  respect  to  the  community  of  acquets 
or  gain.  TSmL 
^  59.  This  right  was  one  ifbk^  attached  to  the  contract  of  marriage,  which  the  Stats 
of  Louisiana  had  a  right  to  regulate;  and  was  not  oneof  the  personal  rightsof 
a  dtiaen,  within  the  meaning  of  the  constitution.    Ibid. 

60.  Where  a  Uw,  as  jiublished,  has  been  acknowledged  by  the  people  and  reoeiTed 

a  harmonious  mteq^retadon  for  a  long  series  of  years,  the  nroprie^  may  wdl 
be  doubted  of  refomng  to  an  andent  manuscript  to  show  that  the  faw  as  pub- 
lished was  not  an  exact  copy  of  the  ori^jinal  manuscript   Peam  v.  Pedt,  595. 

61.  Moreover,  in  this  case,  a  subsequent  legislative  anthon^  sanctioned  the  law  ss 

previoudy  published,  and  thereby  adopted  it  as  a  future  rule.    IbkL 
69.  Tue  original  manuscript  of  the  laws  for  the  territory  of  Michigan  left  out  the 

saving  of  "  beyond  seas  "  in  the  statute  of  limitations,  but  the  published  Uw 

contained  this  exception.    It  ought  now  to  be  considered  as  induded.    Ibid. 
69.  As  a  general  rule,  this  court  adopts  the  construction  which  state  courts  put 

upon  state  laws.    But  there  are  exceptioDS.    Some  of  these  exceptions  stated. 

OOPTBIGHT. 

1 .  On  the  27th  of  December,  1 847,  George  F.  Comstock  was  appointed  state  reporter, 
under  a  statute  of  the  State  of  New  York,  which  office  tie  hdd  until  the  27th 
of  December,  1851.    LitUe  v.  Hall,  165. 

i.  Durfaig  his  term  of  office,  vii.  in  1850,  he,  in  coiguncti<m  vrith  the  oomptrofler 
and  secretary  of  the  State,  acting  under  the  authority  of  a  statute,  made  an 
agreement  with  certain  penons,  &at  for  five  years  to  come  th^  should  have 
the  publication  of  the  decisions  of  the  court  of  appeals  and  the  excludve  benefit 
of  tne  copyright    Ibnt. 

8.  At  the  exmratm  of  Mr.  Comstock's  term,  vis.  on  the  97th  of  December,  1851, 
he  had  in  his  possession  sundry  manuscript  notes,  and  the  dedsions  made  at 
the  ensuing  January  term  were  also  placed  in  his  hands  to  be  reported.  Out 
of  these  materials  he  made  a  volume,  and  sold  it  upon  his  own  private  account 
Ibid. 

4.  Whatever  remedy  the  first  assignees  may  have  had  against  Mr.  Oomstock  indi- 
vidually, they  are  not  to  be  considered  as  the  legal  owners  of  the  manuscript 
under  the  copvright  act  of  congress,  and  are  not  entitled  to  an  injunction  to 
prevent  the  publication  and  sale  of  the  volume.    Ibid. 
COBPORATION. 

1.  For  remedy  of  a  stockholder  in  a  corporation  against  the  directors,  see  Csav- 


When  a  corporation  is  sued,  it  is  not  enoojdi,  in  order  to  givepurisdietion,  to  si^ 
that  the  corporation  is  a  dtizen  of  the  State  where  the  sut  is  brought  But 
an  averment  is  sufficient^  whcm  admitted  by  a  demurrer,  that  the  corporation 
was  created  by  the  laws  of  the  State,  and  had  ite  prindpal  place  of  businesi 
thsre.    Lrfajimt  Ins.  Co.y.  Frwek,  404. 

Where  a  corporation,  chartered  by  the  State  of  Indiana,  was  allowed  by  a  law 
of  Ohio,  to  transact  business  in  tne  latter  State  upon  the  condition  that  servies 
of  process  up<A  the  a^t  of  the  corporation  should  be  considered  as  servies 
upon  the  coiporation  itsdf,  a  judgment  against  the  corporation,  obtained  by 
means  of  socn  process,  ought  to  have  been  rocdved  in  Indiana  with  the  same 
faith  and  credit  that  it  was  entitled  to  in  Ohio.    Ibid, 
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4.  The  State  of  Ohio  had  a  right  to  impose  such  a  oondition ;  and  when  the  com- 

pany sent  its  agent  into  that  State,  it  mnst  he  presumed  to  have  assented  to  the 
role.    Ibid, 

5.  If  the  judgment  was  recovered  in  Ohio  against  the  company  hy  an  erroneons 

name,  bat  the  snit  npon  the  judgment  was  brooght  in  Inaiana  against  the  com- 
pany using  its  chartered  name  correctly,  accompanied  with  an  averment  that  it 
was  the  same  company,  this  mistake  is  no  ground  of  error ;  it  could  only  be 
taken  advanta^  of  by  a  plea  in  abatement,  in  the  suit  in  which  the  first  judg- 
ment was  recovered.  Ibtd, 
€.  As  to  what  becomes  of  the  property  of  a  corporation  Khose  charter  has  been  for- 
feited, see  Bacon  v.  Robai$on,  480. 
COSTS. 

1.  This  court  has  power,  in  a  case  of  original  jurisdiction,  to  award  costs  against 

either  of  the  parties.    Peruutfloania  v.  Whetting  Bridge,  460. 

2.  The  statutes  or  the  United  States  upon  the  subject  of  costs,  examined.    Ibid, 

3.  Moreover,  this  court  has  equity  jurisdiction  in  certain  cases,  under  the  constitution 

of  the  United  States ;  and  m  those  cases,  it  is  guided  by  the  rules  and  princi- 
ples of  the  court  of  chancery  in  England,  as  they  existed  when  our  constitution 
was  formed.  That  court  had  power  to  award  costs  and  this  com't  must  have 
the  same  power.    Ibid. 

4.  The  bill  of  costs  in  this  case  was  taxed  by  the  clerk  under  the  order  of  this  court 

Either  party  had  leave  to  file  exceptions,  but  both  parties,  by  a  Ti-ritten  agree- 
ment, waived  all  exceptions,  and  the  court  confirmea  the  report  After  this,  it 
is  too  late  to  object.    Ibid. 

5.  A  motion  to  file  a  bill  of  review  upon  the  subject  of  costs,  and  also  for  a  xetaxar 

tion  of  them,  is,  therefore,  overruled.    Ibid. 

6.  When  a  case  is  dismissed  for  want  of  jurisdiction,  this  court  cannot  give  a  judg- 

ment for  costs.    Strader  v.  Graham,  60S. 
EJECTMEJJT. 

1.  Where  reference  was  made  in  deeds  to  a  recorded  plat,  and  in  an  ejectment  suit, 

evidence  was  offered  to  show  that  this  plat  differed  from  the  original  plat,  the 
evidence  ought  not  to  have  been  admitted.  If  an  error  existea,  the  proper 
remedy  was  in  chancery  to  reform  the  deeds.    Jonen  v.  Johnston,  150. 

2.  And  where  the  deeds  under  which  both  parties  claimed  referred  to  this  plat,  it  was 

of  no  consequence  whether  or  not  the  plat  was  recorded  precisely  according  to 
the  requisitions  of  a  statute  of  the  State.    Ibid. 

3.  The  true  rule  for  the  iury  would  have  been  to  ascertain  whether  the  lot  claimed 

by  the  plaintiff  Iiad  any  water  front  at  the  time  the  deed,  under  which  he 
claimed  was  executed,  and  not  whether  it  had  a  water  ihmt  at  the  time  when 
the  lot  was  ori^nallv  laid  out    Ibid. 

4.  In  case  it  should  be  found  that  the  lot  in  question  was  entitled  to  a  water  fh>nt 

at  the  time  of  the  execution  of  the  deed  to  the  plaintiff,  then  the  rule  adopted 
by  the  court  below  for  dividing  the  made  ground,  was  not  a  correct  rule. 
Ibid. 

5.  The  true  rule  pointed  out.    Ibid. 

6.  Where  there  was  a  decree  of  a  court  of  chancery  for  the  partition  of  real  estate, 

an  agreement  to  divide  which  had  been  previously  made,  but  one  of  the  parties 
to  the  agreement  had  conveyed  all  his  interest  in  the  estate  to  one  of  the  com- 
plainants, and  died  before  deeds  of  partition  were  executed,  and  the  bill  was  filed 
against  his  heirs  simply  for  partition,  the  decree  of  the  court,  and  deeds  exe- 
cuted under  it,  only  operated  upon  the  parties  jointly  interested  in  die  property. 
McCalVs  Leasee  v.  Carpenter ^  297. 

7.  Two  of  the  heirs  were  non-residents,  and  did  not  appear ;  the  third  was  an  infant 

Ibid. 

8.  Therefore,  in  an  action  of  ejectment  by  the  heirs,  evidence  was  admissible  to  show 

that  the  deed  from  their  ancestor  had  been  obtained  by  fhtud.  The  proceedines 
in  chancerv  did  not  involve  this  question,  nor  was  it  adjudicated  upon  by  the 
court    ibid. 

9.  Nor  is  the  question  of  fraud  appropriate  to  the  proceeding  in  partition ;  if  raised, 

the  proceeflings  ai-c  usually  suspended,  and  the  question  sent  to  a  court  of  law. 
Thid 

10.  The  reiitals  in  the  deeds  uf  partition  have  no  binding  force  beyond  what  is 

derive<l  from  the  decree.     loid. 

11.  The  defendants  were  jointly  interested  with  the  complainants  in  one  parcel  em- 
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bneed  in  the  partiticni  fiiit    Tbe  aaoeftor  hsviiiff  coampd  awmy  the  propeiif 
oorered  bj  the  deed  alleged  to  have  been  frandiUentlx  obtained,  the  hein  had 
no  interest  in  the  nertition  of  it.    lUd, 
IS.  These  prooeedingi  being  m  rem,  only  opented  in  nepeet  to  the  tide  ee  ageinst 

them,  upon  that  pert  of  the  property  in  which  they  had  a  joint  interest  Rid, 
18.  Whflfe  a  declaration  in  ^ectment  was  serred  on  the  I6di  of  the  month,  and  tiis 
ooort  met  on  the  97th»  it  was  ten  days  before  the  oommenoement  of  the  tenn. 
Cmuicr  T.  Peuffh's  Le$ieB,  894. 
14.  Judgment  beins  entered  against  the  casual  qjector,  the  tenant  baring  ncrieeted 

to  make  hersdf  a  jmtf,  cannot  bring  a  writ  of  error  to  the  judgment   IML 
1ft.  A  motion  to  set  the  lud^nent  aside  was  an  application  to  the  sound  discretioD  of 
the  court  below.    No  anpeal  lies  ftom  its  decision,  nor  is  it  the  subject  of  a  bffl 
ofttoeptions  or  writ  or  error.    /M. 
ESTOPFBL. 

1.  Where  a  person  morlgjaged  land,  which  was  at  the  time  subject  to  a  judgment 
lieo,  the  deed  containing  what  was  equivalent  to  a  covenant  of  warrant ;  then 
took  the  benefit  of  the  bankrupt  act  of  1841 ;  and  then  purchased  the  propertf 
which  was  sold  under  the  judgment  hen,  he  is  estoppea  by  his  coTenant  finom 
setting  up  his  afier^cquired  title  to  defeat  the  mortgage.  6u§k  t.  Coope^B  Ad- 
wdnultfatat..  8S. 

1.  The  bankrupt  act  does  not  annul  a  covenant  in  such  a  case.    UiUL 
HYIDBNGB. 

I.  Where  reference  was  made  in  deeds  to  a  recorded  plat  and  in  an  Qectment  suit, 
evidence  was  oflbred  to  show  that  this  plat  differed  from  the  original  plat,  tiis 
evidence  ooffht  not  to  have  been  admitted.  If  an  error  existed,  tfie  proper  reoh 
edv  was  in  diancery  to  reform  the  deeds.    Jonm  v.  Johuttm,  150. 

S.  Ana  where  the  deeds  under  which  both  parties  daimed  reibrred  to  this  plat,  it 
was  of  no  conseouence  whether  or  not  the  plat  was  recorded  precisely  aocordi> 
ing  to  the  requisitions  of  a  statute  of  the  State.    Ibid. 

8.  Where  an  imperfect  Spanish  tide  to  land  in  Missouri  was  confirmed  by  the  com- 
missioners, out  the  daim  required  a  survey  to  ascertain  its  limits  and  boun- 
daries, evidence  cannot  be  received  that  the  survey  was  erroneously  made,  by 
showing  possession,  by  the  confirmee,  of  land  in  a  different  place  than  where 
the  survey  placed  it  Stanford  v.  7\zyfpr,  409. 
EXECUTORY  DEVISE. 

1.  The  following  clause  in  a  will,  namely :  "  I  give  to  my  two  sons,  vis.  John  and 
Jacob,  all  my  lands,  &c.,  live  stock,  Ac,  tools,  Ac,  bonds,  Ac,  to  be  equally 
divided  between  them,  and  the  executor  is  ordered  to  pay  debts  out  of  that  part 
of  the  estate  /Con.  —  It  is  mv  will  that  if  either  of  mv  said  sons,  John  and 
Jacob,  should  happen  to  die  without  any  lawfiil  heirs  of  their  own,  dien  die 
share  <d  him  who  may  first  decease  shall  accrue  to  the  other  survivor  and  his 
heirs,"  gave  an  estate  in  fee  simple  to  John  and  Jacob :  and  tbe  share  of  the 
one  who  first  died  without  issue  passed  over  to  the  other  son  by  way  of  ezeen- 
toiy  devise.  Abttott  v.  Ettts  Company ^  9QS. 
FRAUD. 

|.  When  a  bottomry  bond  was  taken  for  a  larger  amount  dian  was  aetoally  ad- 
vaneed,  widi  a  firaudulent  purpose,  to  enable  the  owner  of  the  vessel  to  recover 
the  amount  of  the  bond  from  die  underwriters,  the  bond  was  void.  Carrvi^ 
T.  Pratt,  68. 

i.  Not  only  so,  but  the  lender  of  die  money  loses  Us  maritime  lien  upon  the  vessd 
for  the  sum  actually  advanced.    Rid, 
JUDGMENT. 

1.  In  the  case  of  Stockton  v.  Ford,  reported  in  11  Howard,  S8t,  this  court  decided 
the  following  propositions,  namely :  — 
**  Where  there  was  a  judgment  which  had  been  recorded  under  the  laws  of  Lo«- 
Isiana,  and  thus  maoe  equivalent  to  a  mortgage  upon  the  prooerty  of  the  debtor, 
and  the  plaintiff  assigned  this  judgment,  and  was  then  himself  sued  and  had  an 
ezecndon  issued  against  him,  his  rights  under  this  recorded  judgment  could 
not  be  sold  under  £is  execution,  because  he  had  previously  transferred  all  those 
r^ts. 
"  Tbb  attorney  who  had  recovered  the  judgment  which  was  thus  recovered  and 
aasigned,  and  who  stood  as  attorney  to  the  assignee,  was  not  at  hberQr  to  par- 
chase  it  at  the  sale  on  execution,  for  his  own  benefit  The  purchase  enuied  t» 
the  benefit  of  dbe  client" 
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And  in  the  report  of  toe  case  it  is  stated,  at  pace  884,  that  the  assignment  was 

made,  inter  aHa,  to  cover  the  attomeT^s  fees  and  other  costs. 
The  court  now  decides, 
1.  That  the  present  plaintiff  being  the  same,  the  validitv  of  the  assignment,  as 
to  him,  was  decided  in  the  Ibnner  case.    Stackion  y.  Ford,  418. 
S.     2.  The  question,  under  the  assignment,  for  attomej's  fees  was  necessarily  in- 
Yolyed,  and  should  have  been  made  in  the  former  trial.    The  former  suit, 
therefore,  constitutes  a  bar  to  the  present.    Ibid. 
8.     8.  The  evidence  now  shows  that  no  censure  could  be  properly  attributed  to  the 
attorney  for  his  share  in  the  transaction.    Ibid, 
JURISDICTION. 

1.  Formerly,  it  was  held,  in  some  of  the  circuit  courts,  that  the  averment  of  citizen- 
ship in  a  di£ferent  State  from  the  one  in  which  the  suit  was  brought,  and  which 
it  is  necessary  to  make  in  order  to  give  jurisdiction  to  the  federal  courts,  must 
be  proved  on  the  general  issue.  But  the  rule  now  is,  that  if  the  defendiuit  dis- 
putes the  allegation  of  dtixenship  which  is  made  in  tiie  declaration,  he  must  so 
plead  in  abatement.  Jones  v.  LMOue,  76. 
S.  ll^e  change  of  dtiBenship  from  one  State  to  another  must  be  made  with  a  honAfiie 
intention  of  becoming  a  dtizen  of  the  State  to  which  the  party  removes.  Ibid, 
8.  It  was  not  such  a  bon&Jvde  change  where  the  plaintiff  only  made  a  short  absence, 
and  it  appeared  from  the  deed  under  which  he  claimed  that  he  was  in  fact  pros- 
ecuting the  suit  for  die  benefit  of  his  grantor,  (who  could  not  sue,)  reodvmg  a 
portion  of  the  land  recovered  as  an  eouivalent  for  paving  one  thira  of  tlie  costs 
and  superintending  the  prosecution  or  the  suit.    Ibid, 

4.  In  such  a  case,  the  federal  court  has  no  jurisdiction.    Ibid. 

5.  This  court  again  deddes  that  a  decree  upon  a  motion  to  dissolve  an  injunction  in 

the  course  of  a  diancery  cause,  and  where  the  bill  is  not  finally  disposed  of,  is 
not  such  a  final  decree  as  can  be  re-examined  in  this  court,  under  the  25th  sec- 
tion of  the  judidary  act.     Verden  v.  Cohnan,  86. 

6.  Where  the  record  contains  onlv  an  agreed  statement  of  facts,  it  is  not  in  con- 

formity with  the  eleventh  and  thirty-first  rules  of  this  court,  and  the  case  will 
be  dismissed.     Curtis  v.  Pditpain,  109. 

7.  Where  difierent  parties  daimeid  a  fund  in  the  hands  of  the  marshal,  which  had 

arisen  from  sales  under  an  execution,  a  judgment  of  the  circuit  court  on  rules 
as  to  whom  the  money  should  be  paid,  is  not  such  a  judgment  as  can  be  re- 
examined in  this  court.    Ibid. 

8.  Where  a  trial  by  jury  is  waived  in  the  court  below,  and  there  is  no  spedal  verdict 

or  agreed  statement  of  facts  or  bill  of  exception  upon  a  point  of  Jaw,  this  can- 
not review  the  jud^ent  of  the  court  below.     Oudd  v.  Frontin,  135. 

9.  But  bavine  jurisdiction  of  the  cause,  and  no  error  appearing  upon  the  face  of  the 

record,  the  judgment  will  be  affirmed.    Ibid, 

10.  A  statute  of  Arkansas  directs,  that  where  lands  are  sold  by  a  sheriff,  or  other 

public  oflBcer,  the  purchaser  is  authorised  to  institute  proceedings  in  a  court, 
calling  upon  all  persons  to  come  in  and  show  cause  why  the  sale  should  not  be 
confirmea.    Parker  v.  Overmcm,  137. 

11.  Such  a  proceedine,  when  instituted  in  a  state  court  and  removed  into  the  circuit 

court,  conformably  to  the  act  of  congress,  constitutes  a  case  over  which  this 
court  will  take  jurisdiction.    Ibid. 

12.  In  such  petition  for  removal,  it  is  not  enough  to  allege  that  the  petitioners  were 

residents  in  another  State.    They  must  allege  that  they  were  atiaens     Ibid, 

18.  The  laws  of  Louisiana  impose  a  tax  of  ten  per  cent  upon  what  an  heir,  legatee, 
or  donee  may  receive  upon  the  succession  to  an  estate  of  a  person  deceiBsed, 
where  such  heir,  legatee,  or  donee  is  not  domidliatcd  in  Louisiana,  and  is  not 
a  dtisen  of  any  State  or  Territoiy  of  the  Union.  They  also  provide  that  the 
executor,  &c.  shall  pay  the  tax.  Heirs  of  Poydrae  de  (a  Lan<k  v.  Treasurer  of 
Louisiana  f  192. 

14.  Where  the  state  court  dedded  that  this  tax  was  properly  imposed  upon  the  suc- 
cession accruing  to  persons  who  were  born  in  France,  had  always  lived  in 
IVance,  without  ever  having  been  in  Louisiana,  this  is  not  such  a  decision  as  can 
be  i-eviewed  by  this  court  under  the  25th  section  of  the  judiciary  act    Ibid, 

16.  No  question  was  mnde  in  the  court  below  that  these  laws  conflicted  with  any  pro- 
vision of  the  constitution  of  the  United  States.  In  a  petition  for  rehearing, 
several  gronmU  werv  allcffed  as  reasons  for  granting  it ;  but  the  record  does 
not  show  why  the  trourt  refused  it.    Ibid. 

16.  Where  a  case  in  chancery  was  referred  to  a  master  to  state  accounts  betweeo 
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the  plaintiin  and  defendants,  to  aaoertain  how  much  proper^  remained  in  the 
hands  of  the  Utter,  and  how  much  had  been  tdd,  wi&  the  prioee ;  to  make  al- 
lowances to  the  defendants  ibr  pimnents  made  or  incmnbranoes  dischaiiged,  and 
to  ascertain  what  might  bo  due  from  either  defendant  to  the  plaintiffs,  this  was 
not  snch  a  final  decree  as  conld  be  appealed  from  to  this  court  Crakkudy. 
WHmm,  199. 

17.  Although  the  decree  settles  the  equities  of  the  bill,  yet  the  amount  to  be  distrib- 

uted amount  the  parties  depends  upon  the  frets  to  be  reported  by  the  master; 
and  until  tte  allotment  to  each  one  of  the  share  to  which  ne  might  be  entitied, 
the  decree  cannot  be  considaed  as  final.    Ibid. 

18.  This  court  has  no  Jurisdiction,  under  the  25th  section  of  the  judidaiy  act,  of  a 

case  like  the  following,  namely :  Where  an  assignee  of  some  creditors  of  a  per- 
son who  had  taken  the  benefit  of  the  bankrupt  act  of  the  United  States,  filed  a 
bill  against  the  bankrupt  to  sot  aside  the  discharge  as  void  upon  the  ground  of 
fraud.  The  defendant  demurred  to  the  bill  upon  the  ground  of  stalencss,  want 
of  equi^,  and  the  statute  of  limitations.   CakxHe  t.  Sttmtom,  243. 

19.  It  does  not  follow  that  the  supreme  court  of  the  State,  in  dismissing  the  bill, 

placed  any  construction  whatever  upon  the  bankrupt  act ;  and  moreover,  if 
they  did,  the  decision  most  have  been  in  favor  of  tne  privilege  set  up  by  the 
bankrupt  and  not  against  it    Ibid, 

iO.  Where  a  biU  in  chanoerv  was  filed  in  a  state  court,  by  a  citizen  of  that  State, 
against  parties,  some  of  whom  resided  in  that  State  and  some  in  another  Stale^ 
and  the  latter  removed  the  cause  into  the  circuit  court  of  the  United  States; 
and  that  court,  after  answer  filed,  remanded  it  to  the  state  court,  this  order  was, 
under  the  circumstances  of  the  case^  erroneous.     Wood  t.  Damo,  467. 

91.  The  real  parties  in  interest  were  those  who  resided  out  of  the  State.  The  dr- 
cnmttance  that  other  and  formal  parties  were  joined  with  them  in  the  bill,  can- 
not oust  the  federal  courts  of  jurisdiction.    Ibid. 

29.  The  courts  of  the  United  States  have  no  probate  jurisdiction,  and  must  receive 
the  sentences  of  the  courts  to  which  the  jurisdiction  over  testamentary  matters 
is  committed,  as  conclusive  of  the  validi^  and  contents  of  a  will.  An  original 
bill  cannot  be  sustained  upon  an  allention  that  the  probate  of  a  will  is  oontzary 
to  law.    Fcuoergne  v.  New  Orlmng,  470. 

23.  Where  the  derk  of  the  supreme  court  of  a  State  neglects  or  refuses  to  make  a 

return  to  a  writ  of  error  issued  under  the  25th  sectioi^of  the  judiciarv  act,  this 
court  will  lay  a  rule  upon  him  to  make  return  on  or  before  the  first  day  of  the 
next  term,  or  show  cause  why  such  return  has  not  been  made  in  conformity  to 
law.     Uniied  Staiei  v.  Booik,  476. 

24.  lukd  where  there  is  another  case  upon  the  docket,  involving  the  same  questions, 

the  court  will  direct  it  to  be  contmued,  in  order  that  both  cases  may  be  argued 
together.    Ibid, 

25.  In  3ie  State  of  Mississippi,  a  judgment  of  forfeitore  was  rendered  against  tiie 

Commercial  Bank  of  Natches,  and  a  trustee  was  i^ipointed  to  take  chaige  of 
the  books  and  assets  of  the  biok.    Bacon  v.  Bobertoon,  430. 

26.  Under  the  laws  of  Mississippi  and  the  general  prindples  of  equity  Jurisprudenoe, 

the  surplus  of  the  assets  which  may  remain  after  the  payment  of  debta  and  ex* 
penses,  odones  to  the  stockholders  of  the  bank.    Ibiol. 

27.  Tab  taxij  and  late  English  cases  examined,  as  to  what  becomes  of  the  proper)^ 

of  a  corporation  whMe  charter  has  been  forfdted  by  a  judicial  sentence.    Ibia. 

28.  The  modern  rules  of  the  English  courts  have  been  adopted  in  the  United  Stales^ 

extending  the  protection  of  chancery  over  the  dvil  rights  of  members  of  mon- 
eyed corporations,  and  reoosnizing  the  existence  of  distinct  and  individual 
rights  in  their  capital  and  Business.    Ibid. 

29.  The  trustee  is  estopped  finom  denying  the  titie  of  the  stockholders  to  a  distribu- 

tion.   Ibid. 

30.  The  courts  of  the  United  States  have  jurisdiction  over  the  case,  and  a  biU  can  be 

maintained,  filed  by  a  number  of  stockholders  owning  one  fiftii  part  of  the  cap- 
ital stodL,  suing  for  themselves  and  such  of  the  6tockm>lders  as  were  not  dtiaens 
of  IlGssissippi,  nor  defendants  in  the  bill.    Ibid. 

31.  TIm  habit  of^this  court  has  been  to  defbr  to  the  decisions  of  the  judicial  tribu- 

nals of  the  States,  upon  questions  arising  out  of  the  common  law  of  the  Stals, 
especially  when  applied  to  the  titie  of  lands.  Bemrogard  v.  The  City  of  Nem 
Oiioano,  497. 

32.  Therefore,  where  the  supreme  court  of  Louisiana  has  decided  questiona  rdating 

to  the  jurisdiction  of  the  district  court  of  the  first  judicial  district  of  the  State, 
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over  the  succession  of  a  debtor  who  wu  ei^ojing  a  respite  from  the  claims  of 
his  creditors,  for  a  certain  time  and  died  berore  the  time  expired ;  to  the  mode 
in  which  that  jurisdiction  should  be  exercised ;  to  the  propriety  of  collaterally 
attacking  a  sale  made  by  its  authority ;  to  the  point  whether  or  not  the  death  of 
the  party  transferred  the  prooeedinn  to  the  court  of  pi-obate,  and  to  the  mode 
in  which  the  court  of  probate  should  exercise  its  jurisdiction ;  this  court  will 
adopt  these  decisions,  and  especially  where  many  of  them  concur  with  the 
judgments  of  this  court  upon  the  same  or  similar  points.    Ibid. 

33.  Tjie  Louisiana  cases  and  those  of  this  court,  examined.    Ibid. 

34.  Where  a  suit  was  brought  in  the  United  States  court  by  citiaens  of  another 

State  against  a  citizen  of  Mississippi,  who  appeared  to  the  suit,  pleaded  and 
then  died,  after  which  the  suit  was  rovivca  against  his  administrators,  and 
judgment  obtained  against  them,  the  following^  proceedings  of  the  probate 
court  afford  no  bar  to  the  recovery  of  the  claim:  1.  A  declaration  by  the 
probate  court  that  the  estate  was  insolvent,  and  a  reference  of  the  matter  to  a 
commissioner  in  insolvency.  2.  A  publication  notifving  the  creditors  of  the 
estate  to  appear  and  file  uieir  claims,  or  be  forever  barred  of  their  demands. 
3.  A  report  by  the  commissioner,  leaving  out  the  claim  in  question,  which 
report  was  confirmed  by  the  court.  The  Union  Bank  of  Tenneteee  v.  Joi^s 
Admitu'ttratorSf  503. 

35.  Where  the  estate  turned  out  not  to  be  insolvent,  but  a  fund  rem.'uned  in  hand 

for  distributees,  the  creditors  can  recover  by  a  bill  in  chancery  against  the 
administrators,  notwithstanding  the  proceedings  in  the  probate  court.    Ibid, 

36.  The  law  of  a  State,  limiting  the  remedies  of  its  citizens  in  its  own  courts,  cannot 

be  applied  to  prevent  the  citizens  of  other  States  from  suing  in  the  courts  of  the 
United  States  in  that  State,  for  the  I'ecovcry  of  any  property  or  money  there, 
to  which  the;^  may  be  legally  or  e(}uitably  entitled,    ibid, 

37.  In  order  to  g^ve  jurisdiction  to  this  court,  under  the  25th  section  of  the  judi- 

ciarv  act  of  1789,  it  must  appear  by  the  record  that  one  of  the  questions  stated 
in  the  section  did  arise,  and  was  decided  in  the  state  court ;  and  it  is  not  suffi- 
cient that  it  might  have  arisen  or  been  applicable ;  it  must  appear  that  it  did 
arise,  and  was  applied.    Maxwell  v.  NewMdf  511. 

38.  This  rule  was  established  in  the  case  of  Crowell  v.  Randall,  10  Pet  368,  and  has 

been  since  adhered  to.    Ibid. 

39.  Hence  an  allegation  that  "  the  charge  of  the  court,  the  verdict  of  the  juiy,  and 

die  judgment  below  are  each  against,  and  in  conflict  with,  the  constitution  and 
laws  of  the  United  States,  and  therefore  erroneous,"  is  too  general  and  in- 
definite to  come  within  the  provisions  of  the  act  of  congress  or  the  decisions  of 
this  court    Ibid. 

40.  The  clause  in  the  constitution  and  the  law  of  congress  should  have  been  speci- 

fied bv  the  plaintiffs  in  error  in  the  state  court,  in  order  tliat  this  court  might 
see  what  was  the  right  claimed  by  them,  and  whether  it  was  denied  to  diem  by 
the  decision  of  the  state  court    IbkL 

41.  By  the  general  rules  of  commercial  law,  the  payee  or  indorsee  of  a  bill,  upon  its 

S resentment  and  upon  refusal  by  the  drawee  to  accept,  has  the  right  to  imme- 
iate  recourse  against  the  drawer.    He  is  not  bound  to  wait  to  see  whether  or 
not  the  bill  will  oe  paid  at  maturity.     Wateon  v.  Tarpfejf,  517. 

42.  A  statute  of  a  State,  which  forbids  a  suit  from  being  brought  in  such  a  case 

until  after  the  maturity  of  the  bill,  can  have  no  efibct  upon  suits  brought  in  die 
courts  of  the  United  States.  So,  also,  if  the  statute  seeks  to  make  the  right 
of  recovery,  in  a  suit  brought  in  case  of  non-acceptance,  dependent  upon  proof 
of  subsequent  presentment,  protest,  and  notice  for  non-payment    Ibtd. 

43.  The  decisions  of^  this  court  upon  these  points  examined.    Ibid. 

44.  Where  questions  are  certified  up  to  this  court,  in  consequence  of  a  division  in 

opinion  bet>veen  the  judges  of  the  circuit  court,  the^  must  be  questions  of  law 
and  not  questions  of  fact ;  not  such  as  involve  or  imply  conclusions  or  jndg^ 
ment  by  tne  judges,  upon  the  weight  or  effect  of  testimony  or  facts,  adducml 
in  the  cause.    Vennistoun  v.  Steuxui,  565. 

45.  The  questions  must  also  be  distinctly  and  particularlv  stated  with  reference  to 

that  part  of  the  case  upon  which  such  questions  shall  have  arisen.    Ibid. 

46.  The  points  stated  must  be  single,  and  must  not  bring  up  the  whole  case  for 

decision.    Ibid. 

47.  Whci-e  a  decree  in  admiraltv  was  rendered  in  the  circuit  court  upon  an  appeal 

from  the  diAtrict  court,  said  decree  being  given  prn  forma  because  the  presiding 
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judge  had  been  of  coimsel  for  one  of  tiie  pertiee,  tiUf  court  hei  jnrisdictioa  to 
irj  asd  determine  the  eaie.  T%e  Steamer  Ongm  t.  Rocoa,  570. 
4&  When  qnestioDS  are  certified  up  to  this  court  in  conaeqvence  of  a  diriiion  in 
opinion  between  the  jhidget  of  the  drcoit  oonrt,  which  qnestiona  inrolTe  the 
ooneequenoes  of  ftand  djt  an  agent  of  a  company,  and  no  fiicti  are  set  forth  show- 
ing the  connection  of  the  agent  with  the  company,  the  questions  are  toogenersl 
aiM  abstract  ibr  this  coort  to  answer.    OoOvm  t.  lie  Knox  ImyranM  CS.  577. 

49.  The  cause  mnst,  therefore,  be  dismiMed.    Ibid, 

50.  As  a  general  rnle,  this  conrt  adopts  the  constmction  which  state  conrta  pat 

imon  state  laws.  Bnt  there  are  exceptions.  Some  of  these  stated.  Paosi  t. 
P€ok,  595. 

51.  Where  a  case  is  dismissed  for  want  of  jorisdictfton,  this  coort  cannot  gire  a 
jndgment  for  costs.    Strader  t.  Graham,  60S. 

JUBT. 

1.  A  statute  of  the  State  of  Illinois,  passed  in  1839,  declared:  "Thathenaftererar 
person  in  the  actnal  possession  of  land  or  tenements  nnder  daim  and  color  of 
title  made  in  good  faith,  and  who  shall,  for  seven  snocessive  years  after  the 
passsge  of  this  act|  continue  in  snch  possession.'  and  shall,  also,  during  said 
time,  nay  aU  taxes  legally  asiened  on  snch  lana  or  tenements,  shall  be  held 
and  aajndged  to  be  the  legal  owner  of  said  land  or  tenements,  to  the  extent  and 
according  to  the  purport  of  his  or  her  pH^r  title."     Wr^  t.  MatttMom,  50. 

S.  What  constitntes  color  of  title,  explained.    Ibid, 

3.  What  is  color  of  title  is  matter  of  law,  and  when  the  focts  exhibiting  the  tide 

are  shown,,  the  conrt  will  determine  whether  they  amount  to  color  of  title. 
IbkL 

4.  Bnt  good  ihith  in  the  party,  in  claiming  under  such  odor,  is  a  question  of  foet  for 

the  Jury.    IbkL 

5.  Hence,  where  the  court  decided  that  the  color  of  title  was  not  made  in  food  faith, 

such  decision  was  erroneous.    It  should  have  beoi  left  to  the  jniy.    Ibid, 

6.  An  act  of  1835,  upon  the  same  subject^  passed  by  the  State  or  Illinois,  also 

examined  and  explained.    Ibid, 

7.  Where  merchant  appraisers  were  appointed,  under  tibe  tariff  acta  of  184S  and 

1846.  to  review  tfale  decision  of  the  public  u>praisors,  it  was  a  question  of  hei 
for  the  jury  to  decide,  whether  the  examination  of  temples  drawn,  some  weeks 
before  tneir  appraisement,  was  a  substantial  compliance  with  the  law  which  r» 
quired  them  to  examine  one  package  at  least  of  evej^  ten  packages  of  good% 
wares,  and  merchandise.     Gnt^$  Admimttrator  y.  Etaraets,  413. 

8.  Being  a  question  of  fact  for  the  jnry,  evidence  was  admissible  tending  to  show 

that  they  had  not  complied  with  the  law.    Ibid, 

9.  The  protest  being  "  that  ti^e  goods  were  not  fairly  and  fiuthfhll]^  examined  by 

the  appraisers,"  was  a  sufficient  notice  of  the  grounds  upon  which  the  import- 
ers contended  that  the  i^^praisement  was  unlawfU.  It  was  not  necessary  to  set 
fbrih,  spectfically,  the  reasons  upon  which  the  charve  was  founded.    Bad, 

10.  ^nie  regularity  and  legality  of  the  poceedings  whicn  take  ijlaoe  as  to  protest 

and  notice  upon  a  dishonored  bill  of  exchange,  is  a  question  of  law  wr  the 
court  to  dedae,  and  not  a  question  to  be  left  to  the  Jnry.  TFofsoa  t.  IVvpky, 
517. 

11.  Tbeactof  conness,  passed  on  the  90ih  of  July,  1840,  (5  Stats,  at  Large,  394^) 

confers  upon  the  courts  of  the  United  States  the  power  to  make  all  neoessarr 
mles  ana  regulations,  for  conforming  the  impanelling  of  juries  to  the  laws  ana 
usages  in  force  in  the  State.  The  UnUiad  Statm  t.  J^acU^otd,  588. 
11.  TUs  power  includes  that  of  regulating  the  challenges  of  jurors,  whether  per- 
eapiorr  or  for  canse,  and  in  cases  botii  civil  and  criminal,  with  the  exce^tioa, 
in  criminal  cases,  of  treason  and  other  crimes,  of  which  the  punishment  is  de- 
clared to  be  death.    IbkL 

13.  The  act  of  1790  reconiises  the  right  ofperanptory  challenge  in  these  cases,  and 

therefore  it  cannot  be  taken  away.    Ibid, 

14.  Bnt  this  recognition  does  not  necessarily  draw  along  with  it  the  qualified  i^ht, 

existing  at  common  law,  of  challenges  by  the  government ;  and  unless  the 
laws  and  usages  of  the  State,  adopted  by  rule  of  court,  allow  it  on  behalf  of 
the  prosecution,  it  should  be  rgected,  confbnning,  in  this  respect,  the  praotiee 
to  the  state  law.    Ibid. 
LAIiDS— PUBLIC. 
1.  Where  there  was  a  grant  of  land  in  Califbmia,  subject  to  the  condition  that  the 
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Santee  should  build  a  house  upon  it,  and  have  it  inhabited  within  a  year  from 
e  date  of  the  gritnt,  and  also  that  he  should  obtain  a  judicial  possession  and 
measurement  or  survey  of  it,  the  evidence  shows  sufficient  reasons  for  a  non- 
oompliaDce  on  the  part  of  the  grantee  UniUd  Staiea  v.  Reading,  1. 
S.  This  court  again  decides,  as  in  Tremont  v.  United  States,  17  How.  560,  that  a 
mere  omission  to  comply  with  these  conditions  would  not  necessarily  amount  to 
a  forfeiture,  unless  there  were  circumstances  which  showed  an  intention  to 
abandon  the  property.  Ibid. 
8.  Although  the  title  did  not  become  definitive  until  the  grant  was  approved  by  the 
departmental  assembly,  yet  immediate  interest  pasMd  by  the  grant  from  the 
governor,  whose  duty  it  was  (and  not  that  of  the  grantee)  to  submit  the  case  to 
the  departmental  assembly,  and,  if  they  should  reject  it,  then  to  lay  the  case 
before  ^e  supreme  government  of  the  Republic.    Ibid. 

4.  If  the  governor  failed  to  execute  this  duty,  the  title  remained  as  it  was  after  the 

grant  was  issued,  and  is  sufficient  for  confirmation  under  the  act  of  congress, 
passed  on  March  3, 1851,  (9  Stats,  at  Large,  631.)    Ibid. 

5.  ^e  evidence  in  the  present  case  shows  that  the  grantee  was  a  naturalized  citisen 

of  the  Mexican  Republic,  and  the  fact  that  he  joined  the  troops  of  the  United 
States  when  war  broke  out  with  Mexico,  furnishes  no  evidence  of  his  intention 
to  abandon  the  property,  nor  any  reason  why  the  grant  should  be  forfeited. 
Ibid, 

6.  The  act  of  consress  passed  on  the  13th  of  June,  181S,  (8  Stats,  at  Large,  748,) 

reserved  for  the  support  of  schools  in  the  respective  towns  or  villages  in  Mia- 
souri  "  all  town  or  village  lots,  out-loti  or  oommon-field  lots,  included  in  such 
surveys,"  ^which  the  nrindpal  deputy-surveyor  was  directed  in  a  preceding  sec- 
tion to  make,)  '*  whicn  ara  not  nehtfiilly  owned  or  claimed  by  any  private  in- 
dividuals, or  held  as  commons  belonging  to  such  towns  or  villages,  or  that  the 
IVesident  of  the  United  States  may  not  think  proper  to  reserve  for  military 
purposes,  provided  that  the  whole  quantity  of  land  contained  in  the  lots  reserved 
shaU  not  exceed  one  twentieth  part  of  the  whole  lands  included  in  the  general 
survey  of  such  town  or  village.^'    KitBtU  v.  St.  Loui$  PuUie  Schoois,  19. 

7.  The  act  of  26th  of  May,  1884,  (4  Stats,  at  Large,  65,)  directed  the  individual 

claimants  to  present  their  claims  within  a  specified  time,  after  which  the  sur- 
ve^'or-general  was  to  designate  and  set  apart  the  lots  for  the  support  of  schools. 
Ibid. 

8.  The  act  of  27th  of  Januarv,  1881,  (4  Stots.  at  Laree,  435,)  relinquished  the  title 

of  the  United  States  in  the  above  lots  to  the  inhttbitants  of  the  towns,  and  also 
in  the  lots  reserved  for  the  support  of  schools,  to  be  disposed  of  or  regulated  as 
the  legislature  of  the  State  might  direct   Ibid. 

9.  In  1833,  the  legislature  incorporated  a  board  of  commissioners  of  St  Louis 

public  schools,  and,  in  1843,  tne  surveyor  returned  a  plat  in  conformity  with  the 
above  laws.    Ibid. 

10.  The  title  to  the  lots  thus  indicated  by  the  surveyor  as  school  lots  enured  to  the 

benefit  of  the  school  commissioners.  Until  the  survey,  the  title  was  like  other 
imperfect  titles  in  Louisiana,  waiting  for  the  public  authority  to  designate  the 
particular  land  to  which  the  tide  should  attach.    Ibid. 

11.  Tne  certificate  of  the  surveyor  is  record  evidence  of  title,  and  the  question  is  not 

open  whether  or  not  these  lots  were  out-lots  or  common-field  lots,  or  other  lots 
described  in  the  statute.  The  title  is  good  until  some  person  can  show  a  better. 
Ibid. 
IS.  Such  a  better  title  was  not  found  in  an  entry  under  the  pre-emption  laws  of  April 
12, 1814,  and  29th  of  April,  1816.  The  land  in  question  was  within  the  limits 
of  the  town  of  St  Loms,  and  was  also  reserved  from  sale.  For  both  reasons 
it  was  not  subject  to  pre-emption.    Ibid. 

13.  The  ignorance  of  the  pre-emptioner  that  the  land  was  reserved,  does  not  prevent 

the  entry  from  being  void.    Ibid. 

14.  The  act  of  congress  passed  on  the  4ih  of  Julj,  1836,  (5  Stats  at  Large,  107,) 

provided  for  a  direct  supervision  bv  the  commissioner  of  the  general  land-office 
over  registers  and  receivers  of  the  land-offices,  and  therefore  their  judgment  is 
not  conclusive  in  a  case  where  additional  proceedings  were  had  before  them  in 
1837.    Barnard's  Heirs  v.  Ashl^s  ffmrs,  43. 

15.  The  cases  of  Wilcox  v.  Jackson,  13  Pet  511,  and  Lytle  v.  Arkansas,  9  How.  833, 

commented  on  and  explained.    Ibid. 

16.  Where  a  survey  was  approved  on  June  4,  1834,  a  selection  made,  under  the  an* 
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thorily  of  oongren,  bj  GoTornor  FOpe.  on  June  6, 1 8M,  the  lands  tbnt  Miectad 
wen  not  open  to  pre-emptiona  under  tue  aet  of  Jone  19, 1884.    Und. 

17.  Wlwre  there  was  an  enoneona  aurrej.  a  aelection  of  a  section  did  not  attach  nntil 

a  ooiiect  aurvcy  was  retomod,  whicn  was  not  until  the  19th  of  Jolj,  18S4.  Ab 
the  preemption  lair  waa  paaaed  on  the  19th  of  June,  1834,  an  oocnpant  of  tho 
aeketion  would  have  had  the  better  title,  if  he  oonld  have  brooch  himadf 
within  the  oonditiona  of  the  law.  Bat  the  eridence  showa  that  he  conld  not  do 
so.    IM. 

18.  By  the  act  of  coneross  passed  on  Jannaiy  6, 1889,  (4  Stats,  at  Lane,  899,)  a  do- 

nation claim  could  not  be  located  upon  land  occupied  bj  an  actuu  sottler.  But 
in  this  case»  the  eTidenoa  shows  that  the  land  in  question  was  not  so  occupied. 
Jbidt 

19.  Where  a  piteit  for  land  is  issued  bj  the  officers  of  the  United  States,  the  pre- 

sumntion  is  that  it  is  Talid  and  passes  the  legal  title.  But  this  maj  be  rebut- 
ted Dy  proof  that  the  officers  had  no  authority  to  issue  it  on  account  of  the 
land's  not  beiuff  subject  to  entry  and  grant    Mt$Uer  t.  CVomme&fi,  87. 

90.  The  act  of  March  8, 1817,  which  waa  passed  to  canr  into  effect  the  treaty  of 

Auffust  9, 1814,  with  the  Creek  Indiana,  provided  m  the  6th  section  that  no 
lana  reserred  to  a  Creek  warrior  should  beollwed  for  sale  by  the  register  of  the 
land-oiBce,  unless  specially  directed  by  the  secretary  of  the  treasnxr.    Ibid. 

91.  The  secretary  was  anthorind  to  decide  whether  or  not  Ae  Indian  had  abandoned 

the  land.    If  abandoned,  it  became  forfeited  to  the  United  States.    IbkL 
99.  Hence,  where  such  a  tesenration  was  offered  for  sale^  and  a  patent  iasned  for  it, 

the  presumption  is  that  the  secretary  had  decided  the  feet  <»  abandonment^  and 

isaued  the  order  for  the  aale.    Ibid, 
98.  The  act  of  congress  passed  on  the  6di  of  ICarch,  1890,  (8  State,  at  Large,  547,) 

accepted  by  an  ordinance  declaring  the  assent  of  the  people  of  Missoun  therelOt 

adopted  on  the  19th  of  July,  1820,  granted  to  the  State  for  the  uae  of  schools 

the  sixteenth  section  of  ew&rr  township  in  the  State,  which  had  not  been  sold 

or  otherwise  disposed  of.    Juam  y.  MiwMoi,  196. 

94.  This  expression,  ^otherwise  disposed  of,"  does  not  include  the  case  of  an  imper- 

fect title,  claimed  to  be  derired  from  the  Spanish  goyemor,  which  had  been  re- 
jected by  the  board  of  commissioners  in  1811.    /mrf. 

95.  llie  daim  was  confirmed  in  1828  so  far  as  to  relinanish  all  the  title  which  the 

United  States  then  had ;  but  at  that  time  the  Unitea  States  had  no  title,  having 
jmnted  the  land  to  Missouri  in  1890,  which  they  had  a  right  to  do.    Aid, 

96.  T^e  proviso  in  the  act  of  March  8^  181 1,  which  forbade  landa  claimed  before  the 

board  of  commissioners  fW>m  bemg-  offered  for  sale  until  after  the  decision  of 
congress  thereon,  did  not  prevent  a  donation  for  schools,  and,  moreover,  con* 
templated  only  a  temporary  suspension  for  the  purposes  of  investigation.  ML 

97.  The  act  of  congress  passed  on  the  13th  of  June,  1819,  confirmed  the  titles  to  out- 

lots  in  the  town  of  St  Louis,  in  Missouri,  upon  certain  conditions,  and  the  act 
d  96th  of  May,  1894,  required  the  performance  of  these  conditions,  and  the 
boundaries  of  the  lot  to  be  proved  bubre  the  recorder  of  land  titles.  Stmigmac 
T.  Gwiton,  186. 

98.  Whether  the  lot  and  conditions  camewiAJn  the  purview  of  the  act  of  1819,  were 

ifnestions  of  fact  for  the  jury.  The  n«^ect  to  procure  the  survey  and  locatfcm 
under  the  act  of  1894,  did  not  forfeit  &  title  acquired  under  the  act  of  1819. 
Ibid. 

99.  The  caae  of  Gnitard  et  al.  v.  Stoddard,  16  How.  494,  controls  this  case.    Ibid. 

80.  It  has  always  been  a  cherished  policy  with  the  p>vemment  of  the  United  States 

to  apnonriate  the  section  numbered  sixteen  m  eveiy  township  of  land  for  the 
use  01  acnools.    Cooper  ▼.  Roberto,  178. 

81.  Beaervations  were  made  in  the  sale  of  other  lands  which  contained  salt  springs 

or  lead  mines,  but  not  in  the  appropriation  of  section  sixteen  for  schoola.  iWa. 

89.  When  the  State  of  Michigan  was  admitted  into  the  Union,  it  was  upon  the  con- 
dition that  eveiy  section  numbered  sixteen  in  evexr  township  or  the  public 
lands,  and  whore  onck  section  has  been  sold  or  otherwise  disposed  of,  other 
lands  equivalent  thereto,  and  as  contiguous  as  may  be,  shall  be  granted  to  the 
State  for  the  use  of  schools.    Ibid. 

88.  When  the  lands  are  surveyed  and  marked  out  the  title  of  the  Sute  attaches  to 
number  sixteen,  and  if  there  be  no  legal  impediment,  becomes  a  legal  tide.  Ibid 

84.  The  act  of  Maich  1, 1847,  (9  Stats,  at  Lajge,  146.)  providing  for  the  sale  ef 
mineral  lands,  does  not  include  section  sixteen,  which  remains  sulyect  to  the 
compact  with  Michigan.    Ibid. 
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85.  Under  the  operation  of  that  act,  and  alao  the  act  of  September,  1850,  (9  Stats. 
at  Laree,  472,)  a  lease  made  in  1845,  by  the  secretary  of  war,  of  some  mineral 
lands,  (including  section  sixteen,)  did  not  confer  a  right  upon  the  mining  com- 
panj,  who  were  the  assignees  of  the  lease,  to  enter  their  lands  and  obtain  a 
patent  for  section  sixteen.    Ibid. 

36.  It  was  not  necessary  for  the  State  of  Michiean  to  obtain  the  consent  of  congress 

before  making  a  sale  of  the  section.    Ihi£ 

37.  Whether  or  not  the  officers  of  the  State  of  Bilichigan  pursued  the  laws  of  the 

State  in  efiecting  the  sale,  is  a  question  which  the  occupant  of  the  land  cannot 
raise  in  this  suit.  Ibid. 
88.  By  acts  of  congress  passed  in  1803  and  1805,  General  Lalayette  was  authoriied 
to  locate  land  warrants  upon  any  lands  which  were  the  property  of  the  United 
States ;  to  have  surreys  executed,  and  to  obtain  a  certificate  from  the  register 
of  the  land  office,  that  the  land  surveyed  was  not  rightfully  claimed  by  any 
other  person.    Lafauette*8  Hein  y.  Kenton,  197. 

39.  The  location  was  made  upon  land  in  the  vicinity  of  New  Orleans,  and  included 

land  which  was  vacant,  and  also  land  which  was  claimed  by  individuals.  But 
the  entry  contained  no  exterior  boundaries.    Ibid. 

40.  It  was  not  until  1825  that  the  location  was  surveyed ;  and  then  there  were  marked 

upon  the  plat  such  lands  as  were  vacant,  and  such  as  were  claimed  by  individ- 
uals. The  register  certified  that  the  lands  contained  in  the  survev  were  vacant, 
with  the  exception  of  the  parte  designated  as  private  claims ;  and  a  patent  was 
issued  for  sucn  vacancies,  navin^  the  survey  attached  to  it  Ibid, 
41.  These  claims  of  individuals  having  been  confirmed  by  operation  of  acts  of  con- 
gr^s,  are  excepted  fh>m  the  grant  of  the  patent.  Apart  from  the  documents 
which  establish  the  titles  of  ttiese  individual  claimants,  the  patent  shows  that 
nothing  was  granted  except  the  lands  which  were  marked  as  vacant.    Ibtd. 

42.  Where  an  imperfect  Spanisn  title  to  land  in  Missouri  was  confirmed  by  the  com- 
missioners, Dut  the  claim  required  a  survey  to  ascertain  its  limits  and  boundar 
ries,  evidence  cannot  be  received  that  the  survey  was  erroneously  made,  by 
showinff  possession,  by  the  confirmee,  of  land  in  a  difierent  place  than  that 
where  uie  snrvejr  placed  his  land.    Stanjbrd  v.  TcyloTf  409. 

48.  In  the  case  of  an  imperfoct  Spanish  title  to  land  in  Ix>uiriana,  a  confirmation  by 
congress  is  inoperative,  unless  the  title  or  survey  under  it  wiU  enable  the  court 
to  ascertain  the  specific  boundaries  of  the  land.    Ledoux  v.  Black,  473. 

44.  If,  before  a  survey,  in  such  a  case,  an  entry  is  made  and  a  patent  taken  out  for 

land,  which  conflicts  with  a  subsequent  survey  of  the  conflnned  concession,  the 
patentee  has  the  better  title.    Ibiai 

45.  Tne  title  of  the  family  of  Ai^ello  confirmed  to  the  following  described  tract  of 

land  in  California,  namely,  bounded  on  the  south  by  the  Arrogo,  or  Creek 
of  San  Francisquito,  on  the  north  by  the  Creek  San  Mateo,  on  the  east  by  the 
Esteras,  or  waters  of  the  bay  of  San  Francisco,  and  on  the  west  by  the  eastern 
borders  of  the  valley  known  as  the  Cafiada  de  Raimundo.  Argudlo  v.  United 
States,  539. 

46.  On  the  26th  of  November,  1835,  the  governor  of  California  gave  an  order  that 

the  petitioner  should  have  a  tract  of  land  without  specifying  the  boundaries, 
whicn  was  done  by  an  order,  having  the  formalities  of  a  definitive  title  on  the 
27th.  This  latter  document  must  govern  the  case.  No  good  tide  is  shown 
which  can  include  the  valley  on  the  west    Ibid, 

47.  The  testimony  upon  this  point  examined.    Ibid, 

48.  The  decree  of  1824  and  regulations  of  1828  forbid  the  oolonization  of  territory 

comprehended  within  twenty  leagues  of  the  boundaries  of  any  foreign  state, 
and  within  ten  leases  of  the  searcoast,  without  the  consent  of  Uie  supreme  ex- 
ecutive power.    Ibid. 

49.  But  this  restriction  onlv  included  grants  to  empresarios,  who  intended  to  intro- 

duce large  colonies  of  foreigners.  It  did  not  prohibit  grants  of  land  irithin 
those  limits  to  natives  of  the  country.    Pnd. 

50.  The  court  again  decides  (as  in  United  States  v.  Reading,  page  1)  that  it  was  the 

dut^  of  the  eovemor  of  California,  and  not  that  of  the  grantee,  to  submit  a  grant 
of  land  to  the  departmental  assembly.  United  States  v.  Cnu  Cervantes ,  553. 
61.  And,  moreover,  when  the  case  was  submitted  and  a  conmiittee  reported  in  fovor 
of  the  grant,  but  no  final  action  wpeared  to  have  been  had  upon  the  matter, 
the  grantee  should  have  the  benefit  of  the  presumption  of  the  decision  in  his 
favor.    Ifrid. 
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6S.  It  again  decidef,  aa  in  the  praeeding  caaa  of  AigneOo  v.  The  United  Stetee,  that 
the  ten  littoral  leaj^es  spoken  of  in  the  legnlaliona  of  1824  and  18M,  do 
not  mean  prohibition  of  grants  of  land  to  natiTe  dttaena  for  their  own  use. 

58.  The  title  of  hmdj  held  by  the  miadons  of  California,  was  never  veated  in  the 
church,  which  had  onlj  an  nsnfroet  in  them ;  and  in  the  present  case^  the  mia- 
don  assented  to  the  grant  in  qnestion.    ML 

64.  The  nth  sedum  of  the  ragnlatfons  of  1888  has  no  application  to  the  preaentcase. 

Rid, 

85.  Also,  in  1838  and  1884,  the  goremment  of  Mesioo  paaaed  laws  to  aeeolariae  the 
miadona.    Ibid. 

58.  Where  there  waa  a  mnt  of  land  in  California  in  1848,  with  three  bonndariea  and 
the  qnantitj  atated ;  and  in  1845  a  new  sprant  waa  made  which  waa  approved 
by  the  departmental  assembly,  subject  to  ttie  condition,  that  within  four  months 
a  mas  of  the  land  should  be  made :  this  was  a  condition  snbseqnent,  the  non- 
compliance with  which  did  not  work  a  forfdtare  of  the  grant,  but  only  left  the 
land  liable  to  be  denonnoed.    Umt^  Statm  t.  Vaea,  556. 

67i  Moreover,  the  disturbed  state  of  the  country  waa  a  suffident  reason  for  not  mak- 
ing the  surrey.    Ibid. 

58.  Where  there  waa  a  grant  of  land  in  California  made  by  the  gOTemor  to  the 

aecretary  of  the  government,  and  ndther  the  petition  nor  the  patent  atated  the 
quanti^,  but  the  conoeaaion  and  directiott  by  the  governor  to  the  proper  ofBoer 
to  iaaue  the  patent,  limited  the  quantity  to  deven  aouare  leaguea,  thia  oonoea- 
don  and  directk>n  constitute  a  part  of  the  evidence  of  title,  and  are  aufficwnt  to 
make  a  ^ood  grant  for  that  amount    Umted  Statm  r.  Larian,  557. 

59.  Hie  petition  to  the  governor  waa  aoconmanied  widi  a  aketdi  or  map  giving  the 
.    location  and  bonndariea  of  the  tract.    The  patent  refora  to  thia  aketdi,  and  by 

it  the  land  can  be  located.    Ibid. 

60.  The  ftandulent  nature  of  the  grant  waa  not  made  a  queation  in  the  court  betow 

and  therefore  cannot  be  made  here.  Moreover,  there  ia  no  evidence  of  ftaod. 
Ibid. 

61.  The  olnectMna  that  the  caae  waa  not  anbmitted  to  the  departmental  aaaembly, 

and  that  Judicial  possesdon  was  not  taken  of  the  land,  are  overruled  by  the 
case  of  United  Stetes  v.  Fkemont,  17  How.  54S.    Ibid. 

65.  Ndther  the  act  of  the  Meadcan  oongreaa  of  18S4,  nor  the  regulationa  d  18S8, 

preacribe  any  particular  ibrm  of  granta.or  -patenta  of  the  public  landa.  AimI 
there  is  no  uniformity  with  reapect  to  the  conditiona  impoaed  u|^n  the  grantee^ 
dther  in  thoae  which  rdate  to  the  cultivation  or  taking  poaaeaaion  of  tb»  land. 
The  abaenoe  of  the  condition  of  aettlement  within  a  limited  time  will  not 
avoid  the  grant  in  thia  caae.  Ibid. 
LAWS  OF  NATIONS. 

See  CdraTiTUTioirAL  Law. 
LIMITATION,  STATUTES  OF. 

1.  A  atatnte  of  the  State  of  IltEnoia,  paaaed  in  1889,  declared :  "That  hereafter 
every  person  in  tiie  actual  poaaeaaion  of  land  or  tenementa  under  daim  and 
odor  of  title  made  in  good  nuth,  and  who  ahall,  for  seven  sucoesdve  rean  after 
the  passage  of  this  ac^  continue  in  such  possesakm,  and  ahall,  alao,  dniing  aaid 
time,  pay  all  tazea  legdly  aaaeaaed  on  anch  land  or  tenementa,  ahall  be  held 
and  adjudged  to  be  the  legd  owner  of  aaid  land  or  tenementa,  to  the  extent 
and  according  to  the  purj^  of  faia  or  her  paper  tide."  Wrvfk  t.  ifaffisoa, 
5a 

t.  What  conatltnteacok>r  of  title,  explained.    Ibid. 

8.  What  ia  color  of  title  ia  matter  of  ]aw,and  when  the  focta  exhibiting  the  title  are 
diown,  the  cou^  win  determine  whether  they  amount  to  color  of  title.  Ibid. 

4.  But  good  foith  in  the  party,  in  daiming  under  auch  color,  |^  a  question  of  foct 

for  the  jury.    Ibid. 

5.  Hence,  where  the  court  dedded  that  the  color  of  title  waa  not  made  in  good  laith, 

auch  dedaion  waa  erroneous.    It  should  have  been  left  to  the  iuir.    Ibid. 

6.  An  act  of  1885,  upon  the  same  sulgect,  passed  by  the  Stale  or  Ulinoia,  alao  ex- 

amined and  explained.    Ibid. 

7.  The  law  of  Miaaouri  allows  the  landa  of  a  deoeaaed  debtor  to  be  aold  under  exe- 

cution, but  prohibita  it  from  being  done  until  after  the  expiratkm  of  dffhtesn 
montha  ih>m  the  dale  of  the  letters  of  adminiatration  upon  hia  esute.  OriffiAt 
T.  Boperi,  158. 
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8.  Where  the  letters  of  administration  were  dated  on  the  Itt  of  Noremher,  1819, 

and  the  sale  took  place  on  the  Ist  of  May,  18S1,  the  sale  was  valid.  In  this 
case  the  iermimu  a  quo  should  be  indnded.    Ibid. 

9.  Moreover,  the  sale  was  ordered  to  take  place  on  that  day  bj  a  court  of  competent 

jurisdiction,  and  this  makes  the  matter  rtm  jtidicatam,  and  is  evidence  of  tbo 
constmction  which  the  courts  of  Missouri  place  upon  their  laws.    Ibid, 
10.  And,  besides,  the  question  of  the  r^;ularity  of  a  judicial*  sale  cannot  be  raised 
collaterally,  except  in  case  of  frau^  in  which  the  purchaser  was  a  participant 
Ibid. 
MABYLAND. 

1.  The  soil  below  low-water  mark  in  the  Chesapeake  Ba^,  within  ihe  boundaries  of 

Maryland,  belongs  to  the  State,  subject  to  an^  lawnil  grants  of  that  soil  by  the 
State  or  the  sovereign  jk>wqt  which  governed  its  territory  before  the  Declaration 
of  Independence.    Snuth  v.  Marjfkmd,  71. 

2.  But  this  soil  is  held  b^  the  State  not  only  subject  to,  but  in  some  sense  in  trust 

for,  the  enjoyment  of  certain  public  rights,  among  which  is  the  common  liberty 

of  taking  fish,  as  well  shell-fish  as  floating  fish.    Ibid, 
8.  The  State  has  a  rieht  to  protect  this  fishery  bv  making  it  unlawftd  to  take  or 

catch  oysters  with  a  scoop  or  dra^,  and  to  inflict  the  penalty  of  forfeiture  upon 

the  vessel  employed  in  this  pursuit.    Ibid. 
4.  Such  a  law  is  not  repugnant  to  the  constitution  of  the  United  States,  although 

the  vessel  which  is  forieited  is  enrolled  and  licensed  for  the  coasting  trade  un- 
der an  act  of  congress.    Ibid. 
6.  Neither  is  it  repujgTiant  to  the  constitution  as  interfering  with  the  admiralty  and 

maritime  jurisdiction  of  the  judicial  power  of  the  Umted  States.    Ibid. 

6.  Nor  is  the  law  liable  to  an  objection  that  no  oath  is  required  before  issuing  a  war- 

rant to  arrest  the  vessel.  That  clause  of  the  constitution  refers  only  to  process 
issued  under  the  authority  of  the  United  States.    Ibid. 

7.  The  attachment  law  of  A'laryland  allows  an  attachment  by  way  of  execution  to 

be  issued  upon  a  judgment  and  levied  upon  tiie  credits  (inter  alia)  of  the  de- 
fendant.   ifcLaughb'n  v.  Stoann,  217. 

8.  Where  an  attachment  of  this  nature  was  laid  in  the  hands  of  eamishees  who 

were  trustees,  and  it  appeared  that,  after  performing  the  trust>  were  was  a  bal- 
ance in  their  hands  due  to  the  defendant,  me  attachment  will  bind  this  balance. 
Ibid. 

9.  The  defendant  might  have  brought  an  action  to  recover  it,  and  wherever  he  can 

do  this,  the  fund  is  liable  to  be  attached.    Ibid. 

10.  A  bill  filed  in  tlie  court  of  chancery  b^  another  creditor  against  the  garnishees 

and  the  defendant,  filed  after  the  laying  of  the  attachment,  and  the  opinion  and 
decree  of  the  chanoeUor  thereon,  do  not  change  the  rights  of  the  plaintiff  in  the 
attachment.  The  decree  was  passed  without  prejudice  to  his  ri^ts.  Xf  ^ese 
things  were  made  evidence  b]^  consent  in  the  court  below^  it  docs  not  so  appear 
in  the  bil\  of  exceptions.    Hid. 

11.  Whatever  le^al  or  equitable  defences  the  garnishees  might  have  set  up  in  an  ao* 

don  brought  against  them  by  the  defendant  to  recover  the  balance  in  their 
hands,  can  be  set  up,  by  bill  of  interpleader  or  otherwise,  against  the  plaintiff 
in  the  attachment    Ibid. 

12.  The  different  modes  of  presenting  these  legal  and  equitable  defences  in  different 

States  referred  to.    Ibid. 
MICHIGAN. 

1.  It  has  always  been  a  cherished  policy  with  the  j^vemment  of  the  United  States 

to  appropriate  the  section  numbered  sixteen  m  every  township  of  land  for  Uie 
use  of  schools.     Cooper  v.  Roberti,  178. 

2.  Beservations  were  made  in  the  sale  of  other  lands  which  contained  salt  sprinffg 

or  lead  mines,  but  not  in  the  appropriation  of  section  sixteen  for  sdioob. 
Ibid. 
8.  When  the  State  of  Michigan  was  admitted  into  the  Union,  it  was  upon  the  con- 
dition that  every  section  numbered  sixteen  in  every  township  of  the  public 
lands,  and  where  such  section  has  been  sold  or  otherwise  disposed  of  other 
lands  equivalent  thereto,  and  as  contiguous  as  may  be,  shall  be  granted  to  the 
State  for  the  use  of  schools.    Ibid. 

4.  When  the  lands  aru  surveyed  and  marked  out,  the  title  of  the  State  attaches  to 

No.  16,  and  if  therv  he  no  le^-al  impediment,  becomes  a  leffal  title.    Ibid. 

5.  The  act  of  Manh  1.  1847.  (9  Suts  ut  Lai*ge.  146 J  provimng  for  the  sale  of 

53  • 


6S0  INDEX. 

MICmOAN,  (Omtimud.) 

mineral  Wdg.  does  not  indude  leetion  eixteen,  which  remainB  snhjeet  to  the 
compact  with  Michigan.    Ibid. 

6.  Under  the  operation  of  that  act,  and  alao  the  act  of  September,  1850,  (9  Stall. 

at  Laise,  472,j  a  leaie  made  in  1845,  by  the  secretary  of  war,  of  some  mineral 
lands,  (indading  section  sixteen,)  did  not  confer  a  right  upon  the  mining  oom- 
panj,  who  were  the  asrigneei  of  the  lease,  to  enter  their  lands  and  obtain  a 
patent  ibr  section  sixteen.    Ibid, 

7.  It  was  not  necessary  for  the  State  of  Michigan  to  obtain  the  consent  of  congien 

before  making  a  sale  of  the  section.    IbitT 

8.  Whether  or  not  the  officers  of  the  State  of  Michigan  pnrsned  the  laws  of  die 

State  in  eflecting  the  sale,  is  a  question  which  the  occupant  of  the  land  cannot 
raise  in  this  snit    Ibid* 
HISSOURL 
1.  The  act  of  congress  passed  on  the  6th  of  March,  18S0,  (8  Stats,  at  Large,  547,) 
accepted  by  an  ordinance  declaring  the  assent  of  the  people  of  Missouri  thereto^ 
adopted  on  the  19th  of  July,  1820,  eranted  to  the  State  for  the  use  of  schools 
the  sixteenth  section  of  eTerr  township  in  the  State,  which  had  not  been  sold 
or  otherwise  disposed  of.    Jtam  v.  Mtttonrip  186. 
%.  This  exnression,  ''otherwise  disposed  of,"  does  not  include  the  case  of  an  imper> 
feet  title,  claimed  to  be  derived  from  the  Spanish  governor,  whidi  had  been  re- 
jected by  the  board  of  commissioners  in  1$11.    iSd. 

3.  The  claim  was  confirmed  in  1828  so  flur  as  to  relinquish  all  the  title  which  the 

United  States  then  had ;  but  at  that  time  the  United  States  had  no  tide,  having 
granted  the  land  to  Missouri  in  1820,  which  they  had  a  risfat  to  do.   IM. 

4.  l%e  proviso  in  the  act  of  March  8, 1811,  which  forbade  lands  claimed  before  the 

boMd  of  commissioners  from  being  cdBuod  for  sale  until  after  the  decision  of 
congress  thereon,  did  not  prevent  a  donation  for  schools,  and,  moreover,  con- 
templated only  a  temporary  suspension  for  the  purposes  of  investigation.  Ibid, 

0.  The  act  of  congress  passed  on  the  13th  of  June,  1812,  confirmed  the  titlea  to  ou^ 

lots  in  the  town  of  St  Louis,  in  Missouri,  upon  certain  condidons,  and  the  ad 
of  26th  of  BIav,  1824,  requirod  the  performance  of  these  condidons,  and  the 
boundaries  of  the  lot  to  be  proved  before  the  recorder  of  land  ddes.  Samigaae 
T.  Garrimm,  136.  \ 

6.  Whether  the  lot  and  condidons  came  within  the  purview  of  the  act  of  1812,  were 

questions  of  fact  for  the  jury.  The  neglect  to  procure  the  survejr  and  locatioa 
under  the  act  of  1824,  did  not  forfeit  the  dUe  acquired  under  tiSe  act  of  1812. 
Ibid. 

7.  The  case  of  Ouitard  et  al.  v.  Stoddard,  16  How.  494,  conth>l8  this  case.  Ibid. 
NAVY,  OFFICERS  OF  THE. 

When  an  officer  of  the  navy  was  detached  on  special  duty  in  France  and  a  sum  of 
monfly  was  transmitted  to  him  by  the  secretary  of  tlie  navy  to  be  disbursed  for 
mediod  attendance,  the  propriety  of  this  act  was  peculiarly  wi^un  the  juiisdio- 
don  and  discretion  of  the  head  of  the  department ;  and  the  officer  cannot  be 
charaed  with  the  amount  so  transmitted,  by  the  accounting  officers  of  the  treas- 
ury department  United  Statm  v.  Jonef,  92. 
PATENT  mOHTS. 

1.  Where  there  was  an  agreement  between  a  patentee  and  an  assignee  that  the  la^ 

ter  should  manufecture  the  machines  for  a  certain  time  and  upon  certain  terms^ 
it  is  too  late  for  him,  when  called  upon  in  chancery  for  an  account,  to  denytfaat 
the  patentee  was  the  original  inventor  of  the  thing  patented,  ^insawii  v.  P^vh 
nMtitf  289. 

2.  Even  if  the  patent  were  invalid,  yet  that  does  not  so  taint  with  illegality  die  sale 

of  the  ypyAipff  by  the  assignee,  as  to  aflect  the  claim  of  the  assignor  to  an  ac- 
count of  the  sales.    Ibid, 

8.  The  agreement  that  one  only  of  the  parties  should  continue  the  manufectoie  was 

not  void  as  beins  in  restraint  of  tnde.    Ibid, 
4.  The  assignee  could  not  legally  porchase  the  outstanding  claim  of  a  third  person, 

and  set  it  up  against  the  patentee  with  whom  he  had  an  existing  agreement,  in 

the  nature  of  a  copartnenhip.    Ibid, 
6.  If  the  assignee  transfers  his  contract,  the  person  to  whom  he  transfers  it  is  bound 

by  the  same  equities  which  existed  between  the  original  parties  to  the  contract, 

having  purchased  with  a  foil  knowledge  of  the  state  of  tnings.    Ibid, 
6.  If  the  report  of  the  master  was  incorrect,  exception  should  have  been  taken  to  it 

in  the  court  below.    It  cannot  be  examined  iu  this  court :  no  exception  having 

been  tnkf  n     Ibid, 
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See  CoMSTiTCTiOKAL  Law. 
"  PLEAS  AND  PLEADINGS. 

1.  Formerly,  it  was  held,  in  some  of  the  drcait  oonrts,  thftt  the  averment  of  citiien- 
l9  ship  in  a  different  State  from  the  one  in  which  the  suit  was  brought,  and  which 

>  it  18  necessary  to  make  in  order  to  give  jurisdiction  to  the  federal  courts,  must 
f>  be  proved  on  the  general  issne.  But  the  rule  now  is,  that  if  the  defendant  dis- 
i  putes  the  allegation  of  dtizenship  which  is  made  in  Uie  declaration,  he  must  so 

plead  in  abatement.    Janu  v.  Lmous,  76. 
0  S.  Where,  in  an  action  upon  a  sheri£rs  bond,  the  declaration  did  not  charge  the 

sheriff  with  a  breach  of  his  dutjr  in  the  execution  of  any  writ  or  process  in  which 
i^  the  real  plaintiff  was  personally  interested ;  but  with  a  neglect  or  refusal  to 

0  preserve  the  |)ublic  peace,  in  consequence  of  which  Uie  plaintiff  suflered  great 

wrong  and  injury  from  the  unlawful  violence  of  a  mob ;  the  declaration  did  not 
set  forth  a  sufficient  cause  of  action  against  the  sheriff  and  liis  sureties.    South 

>  T.  State  of  Maryland,  896. 

»  3.  The  powers  and  duties  of  a  sheriff  explained,  and  the  difference  pointed  out  bo- 

9  tween  his  ministerial  and  judicial  ftmctions.    Ilnd. 

1  4.  It  is  onl^  for  a  breach  of  his  duty  in  the  execntion  of  the  former,  that  the  sheriff 

and  his  sureties  are  liable  upon  his  bond,  and  the  declaration  in  this  case  does 

i  not  set  out  such  a  breach.    Ibid. 

f  5.  Where  a  corporation  is  sued,  it  is  not  enough,  in  order  to  give  jurisdiction,  to  say 

that  the  corporation  is  a  citizen  of  the  State  where  tiie^suit  is  brought    But  an 

I:  averment  is  sufficient,  when  admitted  by  a  demurrer,  that  tiie  corporation  was 

I  created  by  the  laws  of  the  State,  and  haid  its  principal  place  of  business  there. 

Lafayette  Ituvranoe  Co.  v.  French,  404. 

fi  6.  If  tne  judgment  was  recovered  in  Ohio  against  the  company  by  an  erroneous 

I  name,  but  the  suit  upon  the  judgment  was  brought  in  Inaiana  against  the  com- 

I  pany  using  its  chartered  name  oorrectiy,  accompanied  with  an  averment  tiiat 

\  it  was  the  same  company,  this  mistake  is  no  ground  of  error ;  it  could  only  be 

I  taken  advantage  of  by  a  plea  in  abatement,  in  the  suit  in  which  the  first  judg- 

j  ment  was  recovered.    Ibid. 

I  PRACTICE. 

f  1.  If  the  defendant  in  error  files  a  copy  of  the  record  before  the  expiration  of  the 

time  which  is  allowed  to  the  plaintiff  in  error  to  file  it,  and  aftcrAvards  the 

f  plaintiff  in  error  files  the  recora  in  proper  time,  the  case  made  by  the  defendant 

,  in  error  will  be  dismissed.    Hartshorn  v.  Day,  28. 

{  2.  Where  the  record  is  not  filed  by  the  appellant,  withm  the  time  prescribed  by  the 

rules  of  this  court,  and  the  appellee  files  a  copy  of  it,  the  appeal  will  be  dis- 
missed upon  his  motion.     The  United  Statet  y.  Fremont,  80. 
8.  Also,  where  a  mandate  went  down  from  this  court  to  the  district  court  of  the 
United  Sutcs  for  the  nortiicm  district  of  California,  and  that  court  entered  a 

j  decree  according  to  the  mandate,  this  fhmishes  no  ground  for  an  appeal,  and 

the  case  will  be  dismissed  upon  that  ground.    Ibid. 

I  4-  A  certificate  from  the  clerk  of  the  circuit  court,  that  he  cannot  make  out  the 

record  in  time  to  comply  with  the  68d  rule  of  this  court,  does  not  furnish  a  suf- 
ficient reason  for  an  extension  of  the  time  prescribed  by  that  rule.    Sturyees  v. 
Harrold,  40. 
5.  This  court  cannot  grant  a  motion  for  the  rehearing  of  a  cause  which  has  been 

'  transmitted  to  the  court  below.    Peck  y.  Sandertan,  42. 

'  6.  A  statute  passed  by  the  State  of  Illinois,  on  3d  March,  1845,  permits  matters 

\  both  of  fact  and  law  to  be  tried  by  the  court,  if  botii  parties  agree.    Gfaham  r. 

Bayne,  60. 

7.  Where  a  case  was  tried  in  the  circuit  court  of  the  United  States,  in  which  both 
'  parties  agreed  that  matters  of  law  and  fact  should  be  submitted  to  the  court, 
'                                   and  it  wa:>  brought  to  this  court  upon  a  bill  of  exceptions  which  contained  all 

the  evidence,  this  court  ivill  remana  the  case  to  the  circuit  court  wiUi  directions 
'  to  award  a  venire  de  novo.    Ibid. 

8.  A  bill  of  exceptions  must  present  questions  of  law.    Where  there  is  no  dispute 

about  the  facts,  counsel  may  agree  on  a  case  stated  in  the  nature  of  a  special 
'  verdict     But  to  siend  the  wliole  evidence  up  is  not  the  same  thing  as  agreeing 

upon  the  farts      Pfid 
9    Even  it'  h  «pi*i  ial    •  ntM-t  be  uinbiguous  or  imperfect,  if  it  Hnd  bat  the  evidence 
*  of  fact»  Hnd  not  the  facts  themselves,  ur  finds  but  parts  of  the  facts  in  issue, 

and  iV  >ileiii  a:(  u;  otheri>.  ii  i»  a  mis  trial,  and  the  court  of  error  must  order  a 
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MRtre  de  moo.  Threr  can  rander  no  Jndniieiit  on  an  imperfect  verdict  or  case 
stated.    Ibid. 

10.  This  court  again  decides  that  a  decree  upon  a  motion  to  dissolTe  an  iiQvnction  in 
the  course  of  a  chancerf  cause,  and  where  the  bill  is  not  finally  disposed  o^  is 
not  snch  a  final  decree  as  can  be  re-examined  in  this  courts  nnder  the  25th  see* 
lionof  thejttdidarjact.     Venkn  y.  Cokman,  96. 

U.  Where  the  record  contains  only  an  agreed  statement  of  facts,  it  is  not  in  oonfbnn- 
i^  with  the  eleventh  and  thirty-first  mks  of  this  court,  and  the  case  will  be  dis- 
missed.    CWrtKi  T.  P^li^fom^  109. 

15.  Where  diilerent  parties  daimed  a  fbnd  in  the  hands  of  the  marshal,  which  had 

arisen  from  sales  under  an  execution,  a  judgment  of  the  circuit  court  on  mks 
as  to  whom  the  money  should  be  paid,  is  not  such  a  judgment  as  can  be  reex- 
amined in  this  court    Ibid. 

18.  Where  a  trial  by  jury  is  waived  in  the  court  below,  and  there  is  no  special  verdiet 
or  agreed  statement  of  facts  or  bill  of  exception  upon  a  point  of  law,  this  court 
cannot  review  the  judgment  of  the  court  mIow.    OuSd  r.  FnmtiH,  135. 

14.  But  havine  jurisdiction  of  the  cause,  and  no  entxr  appearing  upon  the  fiioe  of  the 
recoid,  thejudgment  will  be  affirmed.    Ibid. 

16.  Where  the  United  States  brought  a  case  up  to  this  court  as  plaintifft  in  enw, 

and  the  attorney-general  moved  fbr  a  discontinuance  upon  tne  ground  that  he 
wished  other  questions  to  be  presented  upon  the  record,  which  he  deemed 
necessary  fbr  a  fhll  elucidation  of  the  case^  the  court,  without  expressing  an 
opinion  upon  these  other  questions^wiU  nmnt  the  motion  made  by  the  legal 
npreaentatiTe  of  the  government  TheUmled  StateBT.TkBMitMe$otaBaSnad 
CS.a41. 

16.  An  original  writ  has  fulfilled  its  fimctions  when  the  defendant  is  brought  into 

court  If  lost,  the  court  can  provide,  in  its  discretion,  fbr  the  filing  of  a  copy. 
The  Yorkand  Ovmberland BaOnad  Co.  r.  Myen,  846. 

17.  If  several  daunants  of  portions  of  an  estate  unite  in  filing  a  bill,  this  does^t 

make  it  multiftrious.  The  authorities  upon  this  sulject  examined,  ^dddg  t. 
TKomof,  253. 

18.  The  court  in  Kentuc^  having  rendered  a  decree  fbr  the  complainants,  tli^  had 

a  light  to  file  a  bill  in  Iowa  to  enlbroe  this  decree.    Ibid. 

19.  Where  a  petition  is  filed  in  a  court  of  chancery  by  a  creditor,  nraying  to  be  ad- 

mitted as  a  party  complainant  in  a  suit  then  existing  but  tne  nature  of  the 
original  suit  is  not  made  to  appear,  the  proceeding  is  irregular,  and  cannot  be 
sustained.   Bannm  t.  Daim,  295. 

90.  Where  a  chancery  suit  involves  matters  of  account,  the  action  of  a  master  should 

be  had  in  the  inibrior  court,  and  the  items  admitted  or  r^ected  should  be  stated, 
so  that  exception  mar  be  taken  to  the  particular  items  or  class  of  items,  and 
sueh  a  case  sliould  be  Drought  before  this  court  on  the  rulings  of  the  exoqptiotts 
.   by  the  drcnit  court    Ibid, 

91.  Where  a  declaration  in  ^ectment  was  served  on  the  15th  of  the  month  and  the 

court  met  on  the  87th,  it  was  ten  days  before  the  commencement  of  the  term. 

CbwMr  V.  PeMgk*$  Lmrn^  394. 
88  Judffment  bdng  entered  sgainst  the  casual  ejector,  the  tenant  having  negleeted  to 

make  herself  a  party,  cannot  bring  a  writ  of  error  to  the  judgment    /UdL 
88.  A  motion  to  set  tne  mdgment  aside  was  an  application  to  the  sound  discretion  of 

the  court  below.    Mo  appeal  lies  fkom  its  decision,  nor  is  it  the  snlgect  of  a  biU 

of  exceptions  or  writ  or  error.    Ibid. 

84.  Where  the  clerk  of  the  supreme  court  of  a  State  neglects  or  reAises  to  make  a 

return  to  a  writ  of  error  issued  under  the  85th  section  of  the  judida^  act,  thiB 
court  will  lay  a  rule  upon  him  to  make  return  on  or  before  the  first  day  of  the 
next  term,  or  show  cause  vrhy  such  return  has  not  been  made  in  conibimity  to 
law.    Tkt  Unitad  Statm  t.  AoA,  476. 

85.  And  where  there  is  another  case  upon  the  docket  involving  the  same  questions 

the  court  will  direct  it  to  be  continued,  in  order  that  both  cases  may  be  aigned 
togedier.    Ibid* 

86.  No  objections  to  a  master's  report  can  be  made  which  were  not  taken  befbre  the 

master ;  nor  after  a  decree  pro  omjmm  can  a  def^dant  go  before  the  master 
without  a  special  order,  but  the  accounts  are  to  be  taken  er  parte.  McMiekm 
r,  Porin,  507. 

87.  An  appeal  will  not  lie  fVom  the  refhsal  of  a  court  to  open  a  former  decree;  nor 

have  the  circuit  courts  power  to  set  aside  their  decrees  in  equity,  on  motion,  after 
the  term  at  whidi  they  were  rendered.    Ibid. 
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PRACTICE,  {Continued.) 

8S.  Where  the  record,  citified  by  the  clerl:  of  the  drcnit  court,  states  that  an  ^ypeal 
from  a  decree  in  chanceiy  was  taken  in  open  conrt,  no  eyidence  (Mon  the 
record  can  be  reoeiTed  to  impeach  its  ▼eritv,  on  a  motion  to  dismiss  the  appeal 
for  want  of  jurisdiction  upon  the  ground  that  the  case  has  not  been  r^gtuaiiy 
brought  up.    Hudgins  t.  Kemp,  580. 

29.  If  the  record  is  defectiye,  the  errors  can  be  corrected  in  seyeral  modes.    Ibid, 

30.  The  distinction  pointed  out  between  appeals  which  operate  as  a  tupenedms  and 
those  which  do  not    Ibid, 

31.  If  the  evidence  offered  were  received,  it  would  not  furnish  a  sufficient  reason  ft>r 
dismissing  the  appeal.    Bnd, 

82.  The  appeafbeing  taken  orally  in  open  court,  an  omission  of  the  derk  to  enter  it 

in  the  order  book,  could  not  devest  Uie  party  of  the  enjoyment  of  his  legal  right 

to  appeal.    Ibid. 
S3.  The  mode  of  removing  a  case  fh>m  an  inferior  to  an  appellate  court  is  vegulated 

by  acts  of  congress,  and  does  not  depend  on  the  laws  or  practice  of  the  State, 

in  which  the  court  may  happen  to  be  held.    Ibid. 
34.  An  appeal  bond  may  be  approved  of  by  the  judge  out  of  court    Ibid. 
PRESIDENT  OP  THE  UNITED  STATES. 

1.  The  second  artide  of  tiie  constitution  of  the  United  States,  section  two,  contains 
this  provision,  namdy :  "  The  President  shall  have  power  to  grant  reprieves 
and  pardons  fbr  offences  against  the  United  States,  except  in  cases  of  impeach- 
ment"   Ex  parte  Wdb,  907: 

2.  Under  this  power,  the  President  can  grant  a  conditional  pardon  to  a  person  under 
sentence  of  death,  ofiering  to  commute  that  punishment  into  an  imprisonment 
for  life.  If  this  is  accepted  by  the  convict,  he  has  no  right  to  contend  that  the 
pardon  is  absolute  and  the  condition  of  it  void.  And  the  court  below  was  jus- 
tifiable in  refusing  to  discharge  the  prisoner,  when  the  application  was  placed 
upon  that  ground.    Ibid. 

3.  The  language  used  in  the  constitution  as  to  the  power  of  pardoning,  must  be 
construed  oy  the  exercise  of  that  power  in  England  prior  to  the  Revolution, 
and  in  the  States  prior  to  the  adoption  of  the  constitution.    Ibid. 

4.  The  manner  explained  in  which  it  was  exercised  in  England  and  in  many  of  the 
States.    Ibid. 

5.  The  langua^  of  the  constitution  is  such  that  the  power  of  the  President  to  par- 
don conditionally  is  not  one  of  inference,  but  is  conferred  in  terms ;  that  lan- 
guage bdng  to  "  grant  reprieves  and  pardons,"  which  includes  conditional  as 
well  as  absolute  pardons.    Ibid. 

6.  The  acceptance,  by  the  convict,  of  the  condition,  was  not  given  under  duress  in 
the  leeiu  acceptation  of  that  term.    Ibid. 

REPORTER. 

1.  On  the  27th  of  December,  1847,  George  F.  Comstock  was  appointed  state  report- 
er, under  a  statute  of  tiie  State  of  New  York,  which  office  he  held  until  the 
27th  of  December,  1851.    Little  v.  Hall,  165. 

2.  During  his  term  of  office,  viz.  in  1850,  he,  in  conjunction  with  the  comptroller 
and  secretary  of  the  state,  acting  under  the  authority  of  a  statute,  made  an 
agreement  with  certain  persons,  that  for  five  years  to  come  they  should  have 
the  publication  of  the  decisions  of  the  court  of  appeals  and  the  exdudve  benefit 
of  the  copyright    Ibid. 

8.  At  the  expiration  of  Mr.  Comstock's  term,  vis.  on  the  27th  of  December,  1851, 
he  had  in  his  possession  sundry  manuscript  notes,  and  the  decisions  made  at 
the  ensuing  January  term  were  also  placed  in  his  hands  to  be  reported.  Out 
of  these  materials  he  made  a  volume,  and  sold  it  upon  his  own  private  account. 
Ibid. 

4.  Whatever  remedy  the  first  assignees  may  have  had  against  Mr.  Comstock  indi- 
vidually, they  are  not  to  be  considered  as  the  legal  owners  of  the  manuscript, 
under  the  copyright  act  of  congress,  and  are  not  entitled  to  an  injunction  to 

frevent  the  publication  and  sale  of  the  volume.  Ibid, 
FF. 
1.  Where,  in  an  action  upon  a  sheriff's  bond,  the  dedaratioD  did  not  charge  the 
sheriff  with  a  breach  of  his  duty  in  the  execution  of  anv  writ  or  process  in 
which  the  real  plaintiff  was  personally  interested ;  but  with  a  neglect  or  refusal 
to  preserve  the  public  peace,  in  consequence  of  which  the  plaintiff  suffered  great 
wrong  and  injury  from  the  unlawAil  violence  of  a  mob ;  the  declaration  did  not 
^  set  forth  a  sufficient  cause  of  action  against  the  sheriff  and  his  sureties.    Sovih 

'  V.  Staff:  ofMartfland,  396. 
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8HSRIFF,  (CoftfunwdL) 
1.  Tbepoweraaiiddiitietof  aaheriffexpkuMd;  andtfaediffBRnce  poinied  out  b^ 
tveen  hit  miiiittefud  and  jndicud  Auctions.    likL 

3.  It  18  onlj  for  a  breach  of  his  dutj  in  the  ezeealion  of  the  Ibnner,  that  tiie  sheriff 

and  his  soreties  axe  UaUe  upon  his  bond,  and  the  declaration  in  this  case  does 
not  set  ont  snch  a  breach.    Ibid. 
STATUTES,  CONSTRUCTION  OF. 

1.  Where  a  law,  as  published,  has  been  adcnowledged  hj  the  people  and  recerted  a 
harmonioiis  intopretation  lor  a  long  series  of  jears,  the  pxopiiety  may  wdl  be 
doubted  of  referring  to  an  ancient  manuscript  to  show  that  the  law  as  published 
was  not  an  exact  copy  of  the  original  manuscript    Pmm  t.  Peek,  595. 

1.  Moreover,  in  this  case,  ^subsequent  legislatiTe  aatfaoritj  sanctioned  the  law  as 
previously  onblished,  and  thereby  adopted  it  as  a  fhtnre  rule.    iM. 

8.  llie  original  manuscript  of  the  laws  for  the  territory  of  Miduean  left  out  die 
savinff  of  "  b^ond  seas  "  in  the  statute  of  limitations,  but  thepnUished  law  coo- 
tainea  this  ezceptiML    It  ought  now  to  be  considered  as  incmded.    IbkL 

4.  As  a  general,  rule  thb  court  adopts  the  construction  which  state  oourts  put  upon 

state  laws.    But  there  are  exceptions.    Some  of  these  excepiioiis  stated.  Rid. 
TARIFF  LAWS. 
1.  Where  merchant  I4ypraiser8  were  appointed,  under  the  tariff  acte  of  1842  and 
1846,  to  reriew  the  decirion  of  the  public  appraisers,  it  was  a  question  of  ftct 
for  the  jury  to  decide,  whether  the  examination  of  samples  drawn,  some  weeks 
before  uieir  appraisement^  was  a  substantial  compliance  with  die  law  which  r^ 
quired  them  to  examine  one  paduge,  at  leasts  or  every  ten  packages  of  goods, 
wares,  and  merchandise.    Gredv's  Admimatratar  r.  Bmeu,  41 S. 
8.  Being  a  question  of  fact  for  the  juiy,  evidence  was  admissible  tending  to  diow 
that  they  had  not  oomplkxl  with  the  law.    Ibid, 

5.  The  protest  being  "  that  the  goods  were  not  fiurly  and  foithfuHy  examined  by 

the  appraisers  "  was  a  sufficient  notiee  of  the  grounds  upon  wmch  the  import- 
ers contended  that  the  appraisement  was  unlawfuL  It  was  not  necessary  to 
set  forth  specifically,  the  reasons  upon  which  the  charse  was  founded.   Ibia. 

4.  ThetariffactofMarcha,  1851,  (9  Stats,  at  Laige,  629,}  repealed  so  much  of  the 

former  laws  as  provided  that  merchandise,  when  imported  firom  a  country  other 
than  that  of  production  or  manufacture,  should  be  appraised  at  the  market 
vidue  of  similar  articles  at  the  principal  markets  of  the  countrv  of  productiou 
or  manufacture,  at  the  period  or  the  exportation  to  the  United  States.  Stain  v. 
Peatke,  522. 

5.  It  must  be  appraised  acoordins  to  the  value  of  the  goods  in  the  principal  msrkels 

of  die  country  from  which  to^  are  exported.    Ibid. 

6.  Therefore  cutcn,  which  is  a  product  of  the  East  Indies  only,  and  the  great  mar- 

ket for  which,  there,  is  Calcutta,  must  be  appraised,  not  according  to  ite  value 
tfaeie,  but  at  London  and  Liverpool,  which  are  the  principal  markets  of  Greet 
Britsin,  exclusive  of  India  (  and  not  at  Halifax,  (h>m  which  place  it  wss 
brought  into  the  United  States.    Ibid. 

7.  The  word  "  country,"  mentioned  above,  embraces  all  the  possessions  of  a  fiMeign 

state,  however  widely  separated,  whi<m  are  subject  to  the  same  supreme  exec- 
utive and  legislative  control. 

8.  It  is  for  the  merchant  appraiaen  to  dedde  what  marketa  in  these  dominions  are 

the  principal  ones  for  the  goods  in  question,  and  their  decision  is  ibuJ.   Ibid. 

9.  The  pouJ  duty  of  twenty  per  centum  exacted  by  the  8th  section  of  the  tariff  act 

of  July  30, 1846,  (9  State,  at  Large,  48,)  is  properly  levied  uoon  goods  entered 
at  their  invoice  valne,  if  it  is  found  to  be  ten  per  cent  below  toe  dutiable  vshie^ 
as  well  as  those  goods  where  the  importer  makes  an  addition  to  the  invoice 
yalue.    Ibid. 
10.  The  case  of  Bartiett  v.  Kane,  16  How.  268,  commented  upon. 
TAXES  IN  WASHIKQTON. 

1.  Where  property  stood  assessed  upon  the  books  of  the  corporation  of  Washington 

in  the  name  of  James  Thomas,  and  was  sold  for  taxes»  the  sale  was  goo£  sl- 
though  James  Thomas  was  dead  when  the  taxes  were  levied.   JSTobxyii  v.  Ptm- 

2.  Nor  was  such  sale  invalid  upon  the  ground  that  the  corporation  had,  in  a  prior 

year,  sold  the  nroperty  as  belonging  to  the  heirs  of  James  Thomas,  which  sale 
was  not  carried  out  to  completion.    Ibid. 
8.  The  act  of  congress,  passed  on  26th  Siay,  1824,  (4  State,  at  Large,  76,)  provides 
for  tibe  case.    Ibid, 
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TEXAS. 

1.  Where  ajMnon,  who  owned  luid  in  Ttsaa  whilst  it  was  a  part  of  Mexico,  re- 
moved into  Mexico  prior  to  the  declaration  of  independence  oy  Texas,  and  con- 
tinued to  reside  in  Mexico  until  her  death,  her  dau|<^hter,  who  was  also  a  citizen 
of  Mexico,  could  not,  as  heir,  recover  the  land  in  Texas.  McKiiwe^  v.  Saviego, 
S85. 

9.  By  the  laws  which  governed  Texas  before  the  revolution,  the  proprietor  of  land 
must  have  resided  within  the  jurisdiction  of  the  Mexican  government,  and  for- 
eigners could  not  inherit  land.    Ibid, 

8.  The  constitution  of  Texas  considered  as  aliens  all  those  who  did  not  reside  there 
at  the  time  of  the  declaration  of  independence,  unless  they  were  afterwards 
naturalized ;  and  also  decreed  that  no  alien  should  hold  land  in  Texas^  except 
by  titles  emanating  directly  from  the  government  of  that  republic.    lUd. 

4.  The  le^slature  of  Texas  had  power  to  modify  these  rules,  but  did  not  chan^ 

them  m  this  respect  when  it  introduced  the  common  law  by  statute.  Upon  the 
death  of  the  ancestor  the  estate  was  cast  upon  the  St%te,  without  the  necessity 
of  an  in(^uest  of  office.    Ibid, 

5.  The  constitution  and  laws  of  Texas  provide  for  the  case  of  an  alien  heir  who 

may  inherit  from  a  citizen,  but  not  for  an  alien  h^  inheriting  from  an  alien. 


6.  The  treaty  of  Ouadalonpe  Hidalso  provides  for  those  Mexicans  who  inhabited 
territories  ceded  to  the  United  States,  but  had  no  relation  to  Texas.    Ibid, 
TBUSTS. 

1.  Where  there  was  a  deed  of  trust  to  secure  the  payment  of  a  note  which  had  two 
vears  to  run,  and  the  trustee  was  empowered  to  sell  in  case  any  default  should 
oe  made  in  payment  of  any  part  of  tne  debt  and  interest,  the  trustee  could  sell 
tiie  property  if  the  interest  ror  the  first  year  was  not  paid  when  due.  BkhardM 
V.  HoLmeB,  143. 

8.  It  was  not  necessary  that  the  trust  deed  should  describe  the  interest  as  being 
annual.    Ibid, 

8.  The  trustee  had  power  to  adjourn  the  sale  from  time  to  time,  if  duly  advertised, 
and  it  should  seem  to  him  necessary  in  order  to  secure  a  fair  price.    Ibid. 

4.  Hie  creditor  for  whose  benefit  the  sale  was  made  had  a  right  to  request  the  auc- 

tioneer to  make  a  bid  for  him,  if  fiiirly  used.    Ibid. 

5.  Assignors  who  did  not  indorse  the  note,  but  assigned  it  bv  deed,  and  covenanted 

that  it  should  be  first  paid  out  of  the  proceeds  of  sale  of  the  property  conveyed 
in  the  deed  of  trust,  cannot  be  held  personally  responsible.  The  covenant  in 
the  assignment  was  only  that  the  note  assigned  should  have  a  preference.  Ibid, 

WARRAJSTY. 

See  BsTOPPBL. 

WASHINGTON,  CORPORATION  OF. 
See  Taxes  in  WAsniNOTON. 

WHBBLING  BRIDGE. 

See  Constitutional  Law. 

WILLS. 

1.  The  following  clause  in  a  will,  namely :  "  I  give  to  my  two  sons,  viz.  John  and 

Jacob,  all  my  lands,  ftc.,  live  stock,  &Cj  tools,  &c.,  bonds,  ftc.,  to  be  equally 
divided  between  them,  and  the  executor  is  ordeined  to  pay  debts  out  of  that  part 
of  the  estate.  Item.  —  It  is  m^  will  that  if  either  of  rav  said  sons,  John  and 
Jacob,  should  happen  to  die  without  any  lawful  heirs  or  their  own,  then  the 
share  of  him  who  may  first  decease  shall  accnie  to  the  other  survivor  and  his 
heirs,"  gave  an  estate  in  fee  simple  to  John  and  Jacob :  and  the  share  of  the 
one  who  first  died  without  issue  passed  over  to  the  other  son  by  way  of  execu- 
tory devise.    Abbott  v.  The  Essex  Company^  202. 

2.  Where  a  testator,  in  Pennsvlvania,  ^ve  toms  wife  n  life  estate  in  the  homestead 

and  two  lots,  and  chared  upon  his  goods  and  lands  an  annuity  to  her,  but  did 
not  mention  his  lands  in  any  other  part  of  the  will,  and  then,  after  sundry  lega- 
cies, bequeathed  the  surplus  to  be  applied  to  the  purposes  of  the  Presbyterian 
church,  this  surplus  does  not  relate  to  his  lands,  whicn  his  heirs  will  take.  Al- 
len's ExeaOors  v.  Alien,  385. 

8  By  the  law  of  Pennsylvania,  heirs  must  take,  unless  they  are  disinherited  by  ex- 
press words  or  necessary  implication.     Ibid, 

4.  Evidence  of  extrinsic  cin-umstances.  such  as  the  amount  and  condition  of  the 
estate.  &c-,  <.>annot  be  received  to  control  the  interpn^tation  of  the  will  It  is 
only  admissible  to  explain  ambiguities  arising  out  of  extrinsic  circumstances. 
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WILLS,  {CoHimMed,) 
6.  Where  a  will  wm  efUbliihed  in  New  Orievifl,  in  1799,  hj  order  of  die  alcalde 
an  ofBoer  who  had  iiiriedietion  o?er  die  nibjecMDatter,  his  decree  mnst  be  eo» 
ddered  as  a  jadidaf  act,  not  now  to  be  called  into  question.    Fomeryne  t.  Nem 
Odems,  470. 

6.  The  courts  of  the  United  States  have  no  probate  inrisdiction,  and  most  reoeiia 

the  sentences  of  the  courts  to  whidi  the  jniisdiction  orer  testamentary  matters 
it  committed,  m  oondnaiTe  of  the  Talidity  and  contents  of  a  wiU.  An  original 
bai  cannot  be  sustained  upon  an  allegation  that  the  probateof  a  will  is  contruy 
tohtw.    Ibid. 

7.  M«jpr.  a- ft«Kl  d-n^  in  thi.  c«^ ».  .ot  e.t.l«ri-d  by  U«  «.id««. 
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